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HILARY  TERM,  39  VICTORIA,  1876, 

(August  6th  to  February  18tli). 


Present  : 

The  Hon.  John  Hawkins  Hagarty,  C.J. 

John  Wellington  Gwynne,  J. 
“ Thomas  Galt,  J. 


Gilchrist  v.  The  Corporation  of  the  Township  of 

Carden. 

Highway — Dedication — Municipal  corporations — Overhanging  trees — 
Liability. 

Upon  a road,  not  a regular  road  allowance,  but  formed  of  land  given  by 
the  owners  thereof  for  their  general  convenience,  statute  labour  had 
been  performed  for  some  time  under  the  regular  pathmaster,  and  the 
public  funds  expended  : 

Held , that  the  road  must  be  considered  to  be  under  the  charge  of  the 
municipality,  so  as  to  render  them  liable  for  its  state  of  repair. 

The  liability  to  keep  in  repair  extends  to  overhanging  trees  liable  to 
fall  upon  the  road  and  cause  damage  to  passers  by. 

Where  therefore  defendants’  servants,  in  getting  materials  on  land  ad- 
joining the  road  for  its  repair,  felled  a tree  which  in  falling  lodged 
against  another  tree  near  the  road,  and  being  left  there  afterwards  fell 
and  killed  the  plaintiff’s  wife  while  passing  along  the  road  : 

Held,  that  the  defendants  were  liable. 

Per  Gwynne,  J. — The  defendants’  servants  as  well  as  the  defendants 
were  liable,  but  in  the  event  of  the  latter  being  held  liable,  they  would 
have  a remedy  over  against  the  former. 

Declaration.  First  count : that  the  defendants  exer- 
cised jurisdiction  over  a certain  public  highway,  &c.,  and 
carelessly  and  negligently  left  a tree,  that  had  been  severed 
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at  the  butt,  in  such  a manner  as  to  be  liable  to  fall  at  any 
time  over  and  upon  the  road,  to  the  great  danger  of  travel- 
lers, &c.;  and  that  while  the  plaintiff  and  his  wife  were 
passing,  the  wife  was  killed  by  the  tree  falling. 

Second  count : that  the  defendants,  by  their  servant  or 
agent,  severed  a tree  at  the  butt,  standing  near  a certain 
road  allowance,  &c.,  and  so  carelessly  left  it  in  such  a 
position  as  to  be  in  danger  of  falling  across  the  road, 
averring  the  same  injury  as  before. 

Plea  to  each  count,  not  guilty. 

The  cause  was  tried  before  G Wynne,  J.,  and  a jury,  at 
Lindsay,  at  the  Fall  Assizes  of  1875. 

It  appeared  that  the  road  was  not  a road  allowance,  but 
had  been  given  by  the  owners  of  the  land  for  their  general 
convenience  : that  statute  labour  had  been  often  done  on  it 
under  the  regular  pathmaster,  and  public  money  spent  on 
it ; and  that  its  course  had  been  shifted  more  than  once,  as 
parties  found  it  convenient,  but  not  where  the  accident 
happened.  It  was  about  two  rods  wide. 

The  accident  happened  on  the  26th  of  April.  In  the  pre- 
ceding fall,  Thompson,  the  pathmaster,  was,  with  others, 
repairing  a crossing,  and  wanted  some  lumber.  He  told 
the  men  to  go  into  the  bush  to  cut  it.  It  was  customary, 
he  said,  to  get  lumber  from  the  adjoining  bush  for  the  road. 
They  cut  down  a basswood  tree,  which  lodged  in  a beech 
tree  rather  near  the  road. 

He  and  the  rest  examined  it  after  it  was  so  lodged.  He 
considered  there  was  no  danger  whatever  in  leaving  it 
there,  and  he  said  all  those  with  him  so  agreed. 

Another  witness  agreed  with  him  in  this.  But  Mr. 
McCuaig,  a relation  of  the  plaintiff,  who  was  one  of  those 
who  cut  the  tree,  said  he  thought  it  dangerous,  and  the 
plaintiff’s  brother,  who  was  also  one  of  the  party,  agreed 
with  him.  The  last  witness  was  present  when  the  accident 
happened. 

The  tree  was  cut  at  a distance  of  about  fifty  feet  from 
the  centre  of  the  road,  or  over  thirty  feet  from  the  edge  of 
the  road. 
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The  weight  of  testimony  was  certainly,  that  as  the  tree 
lodged  in  the  beech  tree,  it  would  not  naturally  fall  on  the 
road. 

The  day  of  the  accident  was  stormy.  The  plaintiff,  his 
wife,  and  brother  were  passing  along  the  road,  when  the 
lodged  tree  fell  across  the  road,  killing  the  wife. 

The  defendants’  witnesses  swore  that  nothing  but  the 
great  force  of  the  wind  could  have  driven  the  tree  in  the 
direction  of  the  road. 

The  pathmaster  thought  the  tree  clearly  not  dangerous. 
He  said  he  had  to  pass  it  daily,  and  so  had  his  children  in 
attending  school. 

It  was  objected  for  the  defendants  that  the  tree  was  cut 
in  trespass  by  the  pathmaster,  without  the  defendants’ 
authority,  and  not  in  pursuance  of  any  duty  : that  there 
was  no  evidence  of  the  road  being  a public  road  : that  no 
by-law  was  shewn : that  the  parties  interested  were 
allowed  to  do  and  did  their  own  statute  labour  on  it  for 
their  own  convenience,  shifting  it  when  they  pleased;  and 
that  there  was  no  evidence  of  negligence  on  the  defendants 
part. 

Leave  was  reserved  to  move  to  enter  a nonsuit. 

The  learned  Judge  asked  the  jury,  L Was  there  negligence 
in  so  leaving  the  tree,  having  regard  to  the  particular  con- 
dition of  the  country  ? 2.  Was  it  by  the  superior  force  of 
the  wind  that  the  tree  was  thrown  in  a different  direction 
from  that  in  which  it  was  lodged  ? And  they  were  told 
that  if  there  was  negligence,  and  the  tree  was  not  thrown 
in  a different  direction  from  that  it  was  reasonably  ex- 
pected to  fall,  then  they  should  find  for  the  plaintiff. 

The  jury  found  for  the  plaintiff,  with  $100  damages. 

In  Michaelmas  term,  November  17th,  1875,  Hector 
Cameron,  Q.  C.,  obtained  a rule  nisi  for  nonsuit  on  the 
leave  reserved  ; or  for  a new  trial  on  the  law  and  evidence, 
and  weight  of  evidence,  and  on  the  ground  that  the  accL 
dent  was  caused  by  the  extraordinary  wind. 

In  the  same  term,  December  3rd*  1875,  W.  Lount 
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shewed  cause.  The  first  point  is,  as  to  whether  the  road 
in  question  was  a public  highway.  The  evidence  shews 
that  the  road  had  been  used  as  a public  highway 
and  accepted  as  such  by  the  municipality  and  public 
money  expended  on  it.  This  would  clearly  constitute 
it  a public  highway  : Municipal  Act  of  1873,  secs.  404, 
407 ; Harrison's  Mun.  Man.,  3d  ed.,  393,  397.  Then  as  to 
whether  the  corporation  were  guilty  of  negligence.  The 
authorities  shew  that  overhanging  trees,  ruinous  houses, 
or  anything  projecting  over  the  highway  so  as  to  be 
dangerous  and  cause  imminent  peril,  is  such  negligence  as 
amounts  to  a nuisance,  and  renders  the  corporation  liable 
to  indictment,  and  therefore  to  the  civil  liability : Angell 
on  Highways,  2nd  ed.,  257 ; Woolrych  on  Ways,  2nd  ed., 
67;  Wharton  on  Negligence,  sec.  982;  Russell  on  Crimes, 
4th  ed.,  vol.  ii.,  p.  485.  The  act  of  the  pathmaster  here 
was  an  act  done  by  him  in  pursuance  of  his  duty ; but 
even  if  he  exceeded  his  duty,  it  does  not  relieve  the  corpo- 
ration : Farrell  v.  Mayor , <8sc.,  of  London , 12  U.  C.  R.  343 ; 
Thompson  v.  North  Eastern  R.  W.  Co.,  3 L.  T.  N.  S.  618 ; 
S.  C.,  2 B.  & S.  106.  Submarine  Telegraph  Co.  v.  Dixon, 
13  C.  B.  N.  S.  759.  Whether  there  was  negligence  or  not 
was  a question  for  the  jury,  and  they  have  found  for  the 
plaintiff : Caswell  St.  Mary's  Road  Co.,  28  U.  C.  R.  247. 
There  is  no  necessity  for  a new  trial,  as  all  the  evidence 
is  before  the  Court. 

Hector  Cameron,  Q.  C.,  contra.  There  is  no  evidence  to 
shew  that  the  road  was  a public  highway.  It  was  merely 
a bush  road  used  by  the  residents,  and  was  of  a zigzag 
character,  and  the  course  of  which  was  changed  as  they 
required.  No  doubt  a portion  of  the  public  funds  was 
spent  upon  it,  but  there  was  no  by-law  or  resolution  of  the 
Council  for  the  purpose,  and.  the  road  was  never  in  any 
way  defined  or  formally  accepted  by  the  municipality  as  a 
highway : Harrison' s Mun.  Man.,  3rd  ed,  399  ; Regina  v. 
Great  Western  R.  W.  Co.,  22  U.  C.  R. ; Moore  v.  Corpora- 
tion of  Esquesing,  21  C.  P.  277.  There  was  no  negligence 
in  the  corporation.  They  had  no  power  to  cause  the 
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removal  of  the  tree.  The  only  power  given  them  being 
under  sec.  441  of  the  Municipal  Act,  where  the  tree  is 
within  25  feet  of  the  highway,  whereas  here  it  was  beyond 
that  distance.  The  evidence,  however,  shews  that  the  act 
was  done  by  the  residents  themselves,  amongst  whom  was 
the  plaintiff ; and  the  mere  fact  of  its  having  been  done 
under  the  direction  of  the  pathmaster  would  not  render  the 
corporation  liable,  but  make  the  pathmaster  an  individual 
trespasser.  The  evidence  also  shews  that,  under  ordinary 
circumstances,  the  tree  could  not  have  reached  the  road, 
and  it  was  only  in  consequence  of  the  violent  storm  that 
it  did  so:  Wharton  on  Negligence,  sec.  161 ; Mersea  Docks 
Trustees  v.  Gibbs,  L.  It.  1 H.  L.  Ca.  93 ; Mitchell  v.  Crass- 
weller,  13  C.  B.  237  ; Totten  v.  Douglass , L.  It.  3 C.  P.  42 ; 
Foreman  v.  Mayor  of  Canterbury,  L.  It.  6 Q.  B.  214 ; 
Storey  v.  Ashton,  L.  It.  4 Q.  B.;  Rowe  v.  Corporation  of 
Rochester,  22  C.  P.  319 ; Ringland  v.  Corporation  of 
Toronto,  23  C.  P.  93 ; Tebbutt  v.  Bristol  and  Exeter  R.  W. 
Co.  L.  R 6 Q.  B.  73. 

February  7th,  1876.  Hagarty,  C.  J. — The  pathmaster 
was  quite  aware  of  the  cutting  of  this  tree  on  land  on 
which  the  defendants  had  no  interest,  and  at  a distance  of 
over  twenty-five  feet  from  the  south  margin  of  the  road. 
He  and  those  with  him  examined  the  tree  after  it  was 
lodged,  and  discussed  the  point  of  its  being  dangerous  or 
not.  Any  contemplated  danger  would  be  to  the  road. 

I think,  on  this  evidence,  that  we  must  assume  that  the 
defendants  were  in  charge  of  the  road,  and  liable  for  its 
state  of  repair.  Statute  labour  had  been  done  upon  it  for 
some  time,  and  money  expended  upon  it.  It  was  not,  as  I 
understand,  a mere  “ trespass  road,”  but  it  had  been  given 
by  the  landowners.  It  had  been  shifted  in  some  places  to 
suit  convenience,  but  not  in  the  place  where  the  accident 
happened. 

I incline  to  think  that  the  law  which  imposes  the  liability 
to  keep  in  repair,  requires  the  municipality  to  guard,  in  cer- 
tain cases,  against  overhanging  trees  likely  to  fall  upon 
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the  road,  which  might  naturally  imperil  the  passers  by. 
It  was  shewn  that  it  was  usual  to  go  on  adjoining  bush 
land  to  get  timber  for  road  repairs,  crossings,  &c.  I think 
we  must  assume  that  defendants  knew  that  their  officers, 
in  repairing  roads,  would  obtain  the  timber  required  in 
this  usual  manner. 

The  law  is  discussed  in  1 Hawkin' s P.  C.,  p.  701.  It  is 
there  said  that  it  is  a nuisance  at  common  law  “ To  suffer 
the  boughs  of  trees  growing  near  the  highway  to  hang 
over  the  road,  in  such  a manner  as  thereby  to  incommode 
the  passage.”  See  also  Burns,  Justice  of  the  Peace,  vol.  i., 
30th  ed.,  p.  1055,  Highways. 

It  is  also  said  that  the  owner  is  bound  by  common  law 
to  lop  them ; and  that  any  person  may  lop  them  so 
far  as  to  avoid  the  nuisance  : Bac.  Abr.  Highway  E. 
See  also  Russell  on  Crimes,  4th  ed.,  vol.  i.,  p.  485.  But  the 
authorities  do  not  point  out  very  clearly  the  difference  be- 
tween the  liability  of  the  person  causing  the  nuisance  and 
that  of  those  who  simply  omit  to  prevent  or  remove  the 
nuisance. 

In  Barnes  v.  Ward,  9 C.  B.  392,  Maule,  J.,  in  giving 
the  judgment  of  the  Court,  in  holding  that  the  defen- 
dant making  a dangerous  excavation  close  to  the  high- 
way was  guilty  of  a public  nuisance,  says,  at  p.  420,  “For 
the  danger  thus  created  may  reasonably  deter  prudent 
persons  from  using  the  way,  and  thus  the  full  enjoyment 
of  it  by  the  public,  is,  in  effect,  as  much  impeded  as  in 
the  case  of  an  ordinary  nuisance  to  a highway.” 

This  principle  is  commented  on  in  the  elaborate  judg- 
ment of  our  Court  of  Queen’s  Bench,  in  loms  et  ux.  v. 
Corporation  of  Whitby , 35  U.  C.  B.  195. 

Where  roads  pass  through  wild  land  the  Legislature  pro- 
vide, by  section  441  of  the  Municipal  Act,  that  the  Council 
may  pass  a by-law  directing  that  the  trees  shall,  for  a space 
of  twenty-five  feet  on  each  side  of  the  highway,  be  cut  and 
removed  by  the  proprietor,  or  on  his  default,  by  the  over- 
seer of  highways  or  other  officer  in  whose  division  the  land 
lies,  and  in  the  latter  case  to  use  the  trees  for  the  improve- 
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ment  of  the  roads  and  bridges,  or  to  be  sold  to  pay  the 
expenses  of  carrying  the  by-law  into  effect,  and  the  Coun- 
cil may  grant  township  money  to  pay  for  the  cutting  down 
and  removal  of  the  trees. 

This  is,  apparently,  a recognition  of  the  duty  to  preserve 
the  highway  from  danger  from  falling  trees.  It  may,  per- 
haps, be  regarded  as  also  intended  to  promote  the  speedy 
drying  of  the  road  by  a freer  admission  of  light  and  air. 

Section  425,  sub-sec.  7,  allows  a by-law  for  taking  timber 
and  other  materials  for  road  repairing,  the  right  of  entry 
and  compensation  to  be  paid  for,  &c. 

I think,  on  the  evidence  before  us,  the  defendants  would 
not  be  liable  for  this  accident,  unless  the  fact  of  the  tree 
being  left  in  its  dangerous  state  was  by  the  act  of  their 
officer. 

If  they  be  responsible  for  his  act,  then  the  second  count 
charges  that  they  negligently  severed  the  tree  at  the  butt, 
and  left  it  in  such  a position  as  to  be  in  danger  of  falling 
on  the  highway.  It  would  be  a question  for  the  jury  as  to 
the  safe  or  dangerous  state  in  which  the  tree  was  left 
The  duty  of  the  officer  was  to  do  certain  repairs  to  the 
road,  and,  in  doing  so,  he  and  his  men  cut  a tree,  and  left  it, 
as  the  jury  seem  to  find,  in  a dangerous  state  to  those  using 
the  road. 

In  this  view  it  may  not  be  of  so  much  importance  to 
consider  the  exact  locality  of  the  tree  so  cut.  The  main 
consideration  would  be,  its  capability  of  reaching  to  and 
doing  damage  on  the  road. 

The  plaintiff’s  proposition  may  be  thus  stated.  In  getting 
materials  for  their  proper  work  of  repairing  the  road,  they 
left  a tree,  which  they  were  cutting  down  for  that  purpose, 
in  a position  dangerous  to  the  road,  and  the  plaintiff  was 
thereby  damnified. 

In  this  view  alone  can  the  verdict,  in  my  judgment,  be 
supported.  The  jury  have  decided  in  favour  of  the  plaintiff' 
with  very  moderate  damages,  and  although,  as  I read  the 
evidence,  I think  I should  have  decided  the  other  way,  I 
do  not  feel  warranted  in  disturbing  the  verdict. 
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Gwynne,  J. — It  is  unnecessary,  in  my  judgment,  to  de- 
termine whether  or  not  this  action  lies,  by  reason  of  the 
409th  section  of  the  Municipal  Institutions  Act  of  1873. 

These  municipal  corporations — having  imposed  upon  them 
by  statute  certain  duties,  and  having  conferred  upon  them 
certain  rights,  privileges  and  powers,  and,  among  these  lat- 
ter, the  rights  and  powers  of  suing  and  being  sued,  of  ap- 
pointing certain  necessary  officers  for  the  due  discharge  of 
the  duties  imposed  upon  the  corporations,  of  raising  money 
by  rates  levied  upon  all  the  inhabitants  and  property 
within  the  limits  of  the  municipality,  for  executing  the 
purposes  for  which  they  are  incorporated,  and  for  payment 
of  their  officers  and  servants,  and  of  all  debts  and  liabilities 
which  they  may  incur  in  the  exercise  of  their  corporate 
powers,  and  in  the  discharge  of  their  duties — must  be 
regarded,  as  to  their  liability  for  the  injuries  which  the 
wrongful  or  negligent  acts  of  their  servants  while  occupied 
in  their  employment  may  occasion,  in  the  same  manner  as 
under  like  circumstances  private  individuals  may  be.  This 
principle  is  established  by  Mersey  Docks  Trustees  v.  Gibbs , 
in  the  House  of  Lords,  L.  Rep.  1 H.  L.  93,  and  by  Harrold 
v.  Corporation  of  Simcoe,  in  our  own  Court  of  Appeal,  18 
C.  P.  9,  18. 

The  facts  upon  which  the  determination  of  this  case 
rests,  as  it  appears  to  me,  are  simply  these : The  defend- 
ants being  a municipal  corporation,  having  authority  to 
accept  or  decline  the  charge  of  repairing  the  particular 
road  in  question,  did,  as  appears  by  the  evidence,  elect  to 
repair  it,  and  did  for  that  purpose  expend  public  corporate 
funds  and  statute  labour  upon  it,  and  did  authorize  their 
overseer  of  highways  in  the  division  in  which  the  road 
was  at  the  time  the  wrong  complained  of  was  committed, 
to  superintend  the  execution  of  certain  necessary  repairs 
upon  the  road,  and  the  outlay  of  statute  labour  for  that 
purpose,  which  overseer  so  employed,  and  the  persons 
performing  the  statute  labour  under  his  superintend- 
ence, in  the  course  of  executing  the  work  entrusted  to  him 
by  the  corporation,  and  for  the  purposes  of  that  work,  cut 
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or  caused  to  be  cut  down  the  tree  in  question ; and  instead 
of  using  it  for  the  purpose  for  which  it  was  cut  down, — of 
executing  the  repairs  upon  the  road, — left  it  in  the  position 
in  which  it  fell  against  another  tree,  from  which  position 
it  subsequently  fell  upon  the  road,  and  did  the  injury  com- 
plained of. 

Now,  whether  or  not  the  position  in  which  the  tree  was 
left  was  a proper  and  safe  position  under  the  circumstances, 
and  whether  or  not  the  overseer  of  highways  or  the  persons 
employed  under  him  was  or  were  guilty  of  negligence  in 
so  leaving  it,  and  whether  or  not  such  negligence  was  the 
cause  of  the  subsequent  injury  sustained  by  the  plaintiff’s 
wife,  were  questions  for  the  jury,  who  have  answered  them 
all  in  the  affirmative; 

Under  these  circumstances  the  case  must  be  governed  by 
the  principle  established  in  Bush  v.  Steinman , 1 B.  & P. 
404 ; for  the  work,  in  the  course  of  which  the  negligence 
was  committed,  was  the  concern  and  business  of  the  defen- 
dants, who  in  fact  were  doing  the  work  through  their 
servants  and  agents,  the  overseer  of  highways  and  the  men 
employed  by  him  and  under  his  direction.  And  it  makes 
no  difference,  that  in  doing  what  they  did  they  may  have 
trespassed  upon  the  soil  and  freehold  of  the  owner  of  the 
land  upon  which  the  tree  grew.  For  that  trespass,  which 
was  unauthorized  by  the  defendants,  the  latter  would  not 
be  liable ; but  the  fact  that,  for  the  purpose  of  executing 
the  work  entrusted  to  them  by  the  defendants,  they  com- 
mitted a trespass  upon  the  land  of  another,  could  not  exempt 
them  from  the  obligation  to  exercise  due  caution,  care,  and 
diligence  to  avoid  doing  anything  which  might  be  injurious 
or  dangerous  in  relation  to  the  work  which  was  entrusted 
to  them  by  the  defendants. 

Upon  the  authority  of  the  above  case  the  defendants, 
who  were  the  superiors  from  whom  the  others  derived 
authority  to  execute  the  repairs  for  which  the  tree  was  cu 
down,  are  equally  liable  with  the  persons  who  actually  com- 
mitted the  act  which  eventually  resulted  in  the  injury  of 
which  the  plaintiff  complains ; and  the  plaintiff  may  bring 
2 — VOL.  XXVI  c.p. 
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his  action  either  against  the  defendants,  whose  servants 
and  agents  those  who  committed  the  act  were,  or  against 
the  latter,  at  his  pleasure  ; but  this  being  the  nature  of  the 
liability  of  the  defendants,  they  have,  I think,  a remedy 
over  against  their  overseer  of  highways,  and  the  men 
employed  by  him,  who  actually  committed  the  wrong 
which  renders  the  defendants  responsible. 

It  is,  in  reality,  the  ratepayers  of  the  municipality, whom 
these  corporations  represent,  who  in  a case  like  this  are 
the  persons  who  pay  the  damages  recovered,  and  they  have 
a perfect  right  to  insist  that  the  individuals  actually  guilty 
of  the  negligence,  which  subjects  them  to  damages,  should 
be  made  to  reimburse  them.  The  servants  of  these  corpo- 
rations would  be  more  careful  in  the  discharge  of  their 
duties,  if  they  felt  that  they  would  be  individually  made 
responsible  for  the  consequences  of  their  own  wrongful 
acts,  instead  of  feeling  that  these  consequences  are  visited 
upon  and  borne  by  the  innocent  ratepayers,  who  are  thus 
placed  at  the  mercy  of  their  servants. 

Galt,  J.,  concurred. 


Ride  discharged. 
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Rounds  v.  The  Corporation  of  the  Town  of  Stratford. 

Corporations — Broken  down  waggon  on  side  of  highway — Negligence. 

The  existence  of  a broken  down  waggon  with  a bright  red  board  sticking 
up  in  it,  on  the  side  of  a highway  and  partly  in  the  ditch,  where  it  had 
been  hauled  by  the  owner,  some  eight  or  ten  feet  from  the  travelled  part, 
leaving  plenty  of  room  to  pass,  and  remaining  there  for  ten  days, 
does  not  constitute  evidence  of  actionable  negligence  on  the  part  of 
the  corporation. 

Where,  therefore,  after  the  lapse  of  such  ten  days,  the  plaintiff  in  passing 
by  with  a horse  and  waggon  was  thrown  out  and  injured,  in  consequence 
of  the  horse  taking  fright  at  the  waggon  and  board,  and  shieing  : Held , 
that  the  corporation  were  not  liable. 

The  declaration  charged  that  the  defendants  did  not  keep 
a certain  street  in  repair,  but  suffered  it  to  be  out  of  repair, 
in  this,  that  they  negligently  suffered  the  street  to  be 
obstructed,  by  negligently  permitting  a waggon,  which  had 
broken  down,  to  remain,  with  no  person  in  charge,  an  un- 
reasonable time  on  the  street,  with  a large  painted  board 
placed  upright  therein,  in  such  a manner  and  place  as  was 
calculated  to  frighten  horses ; setting  out  that  the  plaintiff’s 
horses,  which  she  was  driving  in  a waggon,  took  fright  at 
the  waggon  and  painted  board,  ran  away,  and  the  plaintiff 
was  hurt. 

The  pleas  were,  not  guilty ; and  traversing  most  of  the 
material  statements  in  the  declaration. 

The  cause  was  tried  before  Harrison,  C.  J.,  without  a 
jury,  at  Stratford,  at  the  Fall  Assizes  of  1875. 

It  appeared  that  a waggon  belonging  to  one  Boyd, 
while  hauling  stone,  broke  down  on  the  road.  It 
was  unloaded  and  hauled  off  the  travelled  part,  on  to 
the  side  of  the  road,  and  the  tongue  taken  away ; one 
of  the  hind  wheels  came  off,  and  the  hinder  part  was  in 
the  ditch  running  along  the  road.  The  plaintiff’s  son  said 
the  ditch  was  about  ten  feet  from  the  travelled  part  of  the 
road.  The  front  part  seemed  tilted  up ; and  the  plaintiff’s 
witnesses  spoke  of  a bright  red  board  sticking  up  from*  it. 
It  remained  there  from  the  28th  of  October  to  the  7th 
of  November.  On  this  last  day,  as  the  plaintiff  was  driv- 
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ing  on  the  road,  the  horse  shied  at  the  waggon,  turned 
round,  and  the  plaintiff  was  thrown  out  and  seriously  hurt. 

The  evidence  was  very  contradictory  as  to  the  presence 

or  absence  of  the  red  board.  Several  of  the  plaintiff’s 

witnesses  swore  there  was  such  a thing.  Her  son  said  he 

thought  it  had  been  a board  used  as  a seat  across  the 
© 

waggon. 

The  owner  of  the  waggon,  and  the  man  who  drove  it 
when  it  broke  down,  swore  there  was  no  red  board  or  any 
thing  of  the  kind  : that  it  was  an  old  waggon,  and  no  bright 
colours  about  it. 

A blacksmith,  who  looked  at  it  with  a view  to  repair- 
ing it,  said  that  he  saw  no  red  board.  Several  others 
swore  to  the  same  effect. 

The  plaintiff’s  witnesses  thought  the  waggon  and  the 
board  were  likely  to  frighten  horses ; and  some  evidence  was 
given  that  one  or  two  others  had  shied  at  it. 

The  defendants’  witnesses  thought  there  was  no  danger 
whatever,  and  that  it  was  not  likely  to  frighten  horses. 

Several  objections  were  taken  to  the  plaintiff’s  right  to 
recover. 

The  learned  Chief  Justice  found  that  the  weight  of  evi- 
dence was  that  a board  of  a bright  colour  was  in  the  wag- 
gon, and  so  found : that  the  horse  was  gentle,  and  was 
frightened  by  it;  and  that  the  waggon  and  the  red  board 
were  so  placed  as  to  be  likely  to  frighten  the  horses  using 
the  highway.  He  also  found  that  no  contributory  negli- 
gence was  proved  : that  the  corporation  had  the  means  of 
knowledge  and  were  negligently  ignorant,  and  were  guilty 
of  negligence  in  allowing  the  waggon  to  remain  where  it 
was  from  the  28th  of  October  till  the  7th  of  November. 

He  stated  that  he  was  unable  to  bring  his  mind  to  the 
the  conclusion  that  the  negligence  was  actionable,  or  that 
the  obstruction  was  such  a defect  in  the  highway  as  to 
amount  to  non-repair  under  the  Municipal  Act.  He  non- 
suited the  plaintiff,  but  assessed  the  damages  at  $500,  reserv- 
ing leave  to  the  plaintiff  to  move  to  enter  a verdict  for  her 
for  that  amount. 
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In  Michaelmas  term,  November  15tli,  1875,  Read , Q.C., 
obtained  a rule  nisi  to  enter  verdict  for  the  plaintiff, 
pursuant  to  the  leave  reserved. 

In  the  same  term,  December  1st,  1875,  R.  Smith , (of 
Stratford,)  shewed  cause.  The  corporation  cannot  be  held 
liable  here.  The  mere  fact  of  a broken  down  waggon  off  the 
travelled  part  of  the  highway,  with  a board  sticking  up  in 
it,  cannot  be  held  to  be  want  of  repair.  A piece  of  light 
paper  laying  on  the  ground,  or  a bright  poster  on  the  fence 
might  just  as  well  be  called  want  of  repair.  The  want  of 
repair  must  amount  to  a nuisance,  and  be  such  as  would 
ground  an  indictment,  and  there  could  be  no  indictment 
here.  However,  this  is  not  a want  of  repair,  but  an 
obstruction,  and. is  not  by  the  corporation,  but  by  a third 
person,  and  none  of  the  cases  shew  that  either  an  action  or 
indictment  will  lie  where  the  obstruction  is  by  a third 
person  : Regina  v.  Train,  2 B.  & S.  640  ; Regina  v.  United 
Kingdom  Electric  Telegraph  Co.,  6 L.  T.  N.  S.  578. 
Moreover  there  must  be  express  notice.  The  only  ground 
on  which  the  action  possibly  might  be  supported  is,  that  it 
was  universally  admitted  to  be  an  object  calculated  to 
frighten  horses,  as  in  Vars  v.  Grand  Trunk  R.  W.  Co., 
23  C.  P.  143  ; but  the  plaintiff  herself  admitted  that  she 
would  not  have  thought  that  it  would  have  frightened 
horses.  Some  of  the  American  decisions  cited  in  Harrison  s 
Mun.  Man.,  3rd  ed.,  404,  would  seem  to  bear  out  of  the 
plaintiff’s  contention,  but  there  are  others  equally  as  strong 
the  other  way. 

Read,  Q.  C.,  contra.  It  is  clearly  the  law  that  the 
Queen’s  subjects  are  entitled  not  merely  to  the  travelled 
part,  but  to  the  whole  width  of  the  highway,  and  any 
obstruction  on  any  part  of  the  highway  is  a want  of  repair 
for  which  the  corporation  are  liable.  The  learned  Judge 
at  the  tiial  found  that  there  was  an  obstruction,  and  that 
the  corporation  were  guilty  of  negligence,  but  that  it  did 
not  amount  to  actionable  negligence.  It  is,  however,  such 
negligence.  It  is  proved  to  be  calculated  to  frighten  horses, 
and  to  have  been  there  an  unreasonable  time  ; and  under 
the  cases  this  is  such  a want  of  repair  as  amounts  to  a 
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nuisance,  and  would  support  an  indictment,  and  therefore, 
a civil  action  : Harrison' s Mun.  Man.,  3rd  ed.,  404  ; 
Ringland  v.  Corporation  of  Toronto,  23  C.  P.  93  ; Vars  v. 
Grand  Trunk  R.  W.  Co.,  23  C.  P.  143  ; Regina  v.  Plummer, 
30  U.  C.  R 41  ; Caswell  v.  St.  Mary's  Road  Co.,  28  U.  C. 
R 247 ; Ridley  v.  Lamb,  10  U.  C.  R 354 ; Mersey  Docks 
Co.  v.  Gibbs,  1 H.  L.  Ca.  93  ; Thompson  v.  North  Eastern 
R.  W.  Co.  2 B.  & S.  106.  As  to  what  constitutes  a 
nuisance  : Rex  v.  Russell,  6 East  427  ; Rex  v.  Cross,  3 
Camp.  224;  Rex  v.  Jones,  3 Camp.  228. 

February  7th,  1876.  Hagarty,  C.  J. — There  was  no 
proof  whatever  that  the  road  was  substantially  obstructed 
by  this  waggon.  It  lay  eight  or  ten  feet  from  the  gravelled 
part  of  the  road,  and  there  was  ample  room  to  pass.  It 
was  not  pretended  that  it  produced  any  ill  effect  beyond 
the  frightening  of  the  horse.  Had  it  stood  a foot  or  two 
outside  the  boundary  of  the  highway,  its  capacity  for 
frightening  a horse  would  be  in  no  way  lessened. 

It  was  not  that  it  encroached  on  the  road  or  narrowed 
the  roadway,  but  that  it  presented  an  appearance  likely  to 
cause  a horse  to  shy. 

The  main  averment  against  the  defendants  is  that  they 
allowed  it  to  remain  there  an  unreasonable  time.  Except 
for  the  purpose  of  giving  opportunity  to  the  corporation  to 
know  of  its  being  there  and  to  remove  it,  the  lapse  of  ten 
days  is  not  very  important. 

Five  minutes  after  it  was  first  fixed  there,  it  was  as 
likely  to  have  frightened  the  plaintiff’s  horse  as  after  ten 
days.  If  a farmer  leave  his  waggon  for  two  or  three  hours 
standing  by  a roadside,  not  interfering  with  the  free  passage 
of  the  road,  is  he  liable  to  an  action  at  the  suit  of  a person 
whose  horse  has  shied  at  it,  because  it  was  painted  a glaring 
red  and  yellow  color,  or  one  of  its  painted  boards  had  been 
left  standing  up  in  it  ? I think  this  could  hardly  be 
answered  in  the  affirmative; 

That  the  municipality  would  be  liable  in  such  a case, 
would,  I think,  be  equally  negatived. 
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Then  it  must  be  rested  on  the  lapse  of  a reasonable  time. 
But  for  what  is  the  reasonable  time  to  elapse  ? Appar- 
ently to  create  a duty  to  abate  as  a nuisance  something 
that  was  not  a nuisance  when  first  put  there. 

I cannot  for  a moment  understand  how  the  presence  of  a 
broken  down  country  waggon  on  the  side  of  a road,  in  no 
way  interfering  with  the  fullest  privilege  of  passing  and 
repassing,  can  in  itself  give  a cause  of  action  to  any  person. 
It  must  be  rested  wholly  on  the  waggon  being,  in  a reason- 
able sense,  an  object  likely  to  frighten  horses. 

The  ditch  here  was  shallow,  a foot  or  so  deep,  the  hinder 
part  of  the  waggon  was  in  the  hollow,  the  front  part  (with- 
out the  tongue),  upon  the  level,  and  thus  slightly  tilted  up. 

A witness  for  the  plaintiff  thinks  the  red  board  had  been 
used  as  a seat  in  the  waggon.  This  description  constitutes 
the  dangerous  character  of  the  whole  apparition. 

I assume  that  there  was  such  a board,  and  it  is  declared 
to  have  been,  in  the  plaintiff’s  opinion,  the  cause  of  the 
horse  taking  fright.  I have  then  to  consider  whether  it  is 
reasonable  that  a serious  cause  of  action  can  be  thus  created. 

Such  appearances  are  of  the  most  common  character. 
Our  streets  are  daily  encumbered  by  market  waggons,  left 
by  the  owners  for  hours  unguarded — the  horses  removed. 
These  waggons  are  painted  all  colors,  and  articles  at  least 
as  likely  to  frighten  horses  as  this  red  board,  of  a size  fit 
for  a seat,  are  constantly  to  be  seen.  So  long  as  the  ordi- 
nary roadway  is  passable,  no  reasonable  person  thinks  of 
complaining.  If  a horse  started  at  an  upright  board  of  any 
color,  sober  or  gaudy,  I do  not  think  it  would  be  reasonable 
to  hold  the  waggon  owner  answerable  for  all  the  conse- 
quences. 

The  municipality  could,  certainly,  compel  any  person 
leaving  carriages  or  any  other  obstructions  on  the  highway 
an  unreasonable  time  to  remove  it,  and  that  person  could 
not  resist  their  right  by  alleging  that  he  had  left  ample 
room  to  pass  and  repass.  They  can  enforce  the  public  right 
to  have  the  whole  space  of  the  highway  free  from  obstruc- 
tion. See  the  cases  cited  in  Soule  v.  Grand  Trunk  R . W. 
Co.,  21  C.  P.  308. 
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If  this  accident  had  not  happened,  I feel  reasonably  cer- 
tain that,  on  the  evidence  before  us,  the  corporation  would 
not  have  been  convicted  on  any  indictment  for  non-repair, 
or  keeping  the  highway  in  an  unsafe,  obstructed,  or  dan- 
gerous condition. 

We  were  referred  to  several  American  authorities  collected 
in  the  notes  to  Harrison' s Municipal  Manual,  3rd  ed.,  p. 
404.  I have  examined  them,  and  find  them  very  conflict- 
ing. Several  of  them  favor  the  plaintiff’s  contention, 
others  are  directly  opposed  to  it.  All  seem  chiefly  to 
depend  on  the  working  of  their  road  statutes. 

For  example,  in  Kingsbury  v.  Dedham,  13  Allen’s  Supreme 
Court  of  Mass.  Reports  186,  C.  J.  Bigelow  says,  at  p.  189  : 
“ U pon  careful  consideration,  it  seems  to  us  that  it  would 
be  giving  an  unwarrantable  interpretation  to  statutes 
which  impose  the  duty  of  keeping  the  highways”  in  repair, 
&c.,  “ to  hold  that  the  existence  of  an  object  within  the  limits 
of  a way,  or  the  state  of  the  surface  of  the  road,  which 
may  cause  horses  to  take  fright,  constitutes  a culpable 
neglect.  It  would  be  quite  impracticable  for  a city  or 
town,  however  diligent  or  careful  it  might  be,  to  conform 
to  such  a standard  of  duty.” 

Two  years  later  the  Court  in  Vermont  adopted  the  con- 
trary view,  in  Morse  v.  Town  of  Richmond,  41  Vermont  435. 

There  is  a long  and  interesting  note  to  this  last  case  by 
Judge  Redfield,  at  p.  446,  in  which  he  criticises  all  the 
decisions,  and  his  conclusion  is  “ It  must  be  regarded  as 
a question  of  fact  for  the  jury,  whether  an  object  outside 
of  the  travelled  portion  of  the  highway  is  a defect  or 
obstruction  to  its  safe  use  by  reason  of  its  liability  to 
frighten  horses.  There  is  no  valid  reason  apparent  to 
us  why  this  question  may  not  as  safely  be  entrusted  to 
juries,  under  proper  limitations,  to  be  defined  and  fixed 
by  the  Courts,  as  any  other  questions  of  fact  arising 
in  this  class  of  cases.  * * There  would  be  the  greatest 

embarrassment  in  laying  down  any  rule  of  law  that 
would  apply  with  precision  to  each  particular  case  as 
it  should  occur.  That  would  manifestly  be  impracticable. 
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But  it  would  in  our  apprehension  he  a very  lame  conclu- 
sion to  make  from  this  acknowledged  difficulty,  that  no 
obligation  could  safely  be  imposed  upon  the  municipalities 
in  regard  to  such  obstructions  to  safe  travelling.” 

In  this  case  the  accident  occurred  on  a road  inside  the 
town  boundaries,  but  in  its  outskirts.  A very  large  space  is 
included  in  the  defendants’  jurisdiction,  portions  of  it  dif- 
fering little  from  ordinary  country  roads.  No  positive 
notice  of  this  alleged  obstruction  was  proved  to  the  defen- 
dants. It  was  just  the  kind  of  thing  that  possibly  would 
not  enter  into  any  one’s  mind  to  notify  to  the  corporation. 
The  learned  Chief  Justice  held  that  they  were  negligently 
ignorant  of  it. 

It  is  very  hard  to  see  how  this  liability  can  properly  be 
fastened  on  this  municipality.  I hesitate  to  pronounce 
them  liable  for  a matter  of  this  every  day  occurrence.  If 
liable  here,  they  would  be  equally  so  for  the  most  trivial 
matters.  A few  long,  freshly  sawed  boards,  standing  up- 
right qust  within  a road  fence,  would,  I fancy,  be  equally 
likely  to  startle  a horse. 

In  the  case  of  the  street  in  a town  or  city  it  would  be 
next  to  impossible  to  apply  such  a rule.  Far  more  startling 
objects  are  to  be  seen  in  or  along  the  sides  of  streets.  Must 
the  corporation,  at  its  peril,  insist  on  the  removal  of  every 
thing  as  likely  to  startle  as  an  old  country  waggon  with  a 
red  cross  piece  or  board  seat  standing  up  in  it,  hauled  com- 
pletely out  of  the  travelled  way  ? Must  the  flag  of  a 
foreign  consulate,  projecting  a few  feet  over  the  sidewalk, 
be  lowered,  or  gaudy  bales  of  goods  at  shop  doors,  or  sen- 
sational picture  bills  or  advertisements  pasted  on  board 
hoardings,  be  removed,  lest  they  might  startle  a more  or  less 
sensitive  horse  ? 

I am  not  prepared  to  lay  down  any  rule  that  in  no  case 
is  a municipality  to  be  liable  for  permitting  the  highway 
to  be  unsafe  by  nuisances  along  the  side  of  the  travelled 
way,  or  that  there  cannot  be  nuisances  creating  legal 
liability,  although  no  collision  takes  place  between  them 
and  passenger’s  horses  or  vehicles. 

3 — VOL.  XXVI  C.P. 
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We  have  had  occasion  this  term  in  Gilchrist  v.  Corpora- 
tion of  Carden  (a),  to  cite  extracts  from  our  standard  text 
books,  to  shew  that  a road  may  be  out  of  repair  from  any 
cause  that  -by  rendering  it  unsafe  or  dangerous  prevents 
its  free  use  as  a highway,  such  as  danger  from  overhanging 
trees,  &c. 

In  the  present  case,  the  learned  Chief  Justice  entered  a 
nonsuit.  There  was  no  jury  in  the  case,  and  it  is  before  us 
now  under  the  Law  Reform  Act. 

My  unhesitating  opinion  is,  that  the  only  proper  verdict 
which  any  intelligent  jury  should  find  on  such  evidence, 
is  for  the  defendants. 

I in  no  way  question  any  conclusion  of  fact  which  the 
presiding  Judge  draws  from  any  contradiction  of  evidence. 
I accept  the  facts  almost  as  stated  by  plaintiff  and  her 
witnesses. 

We  have  to  look  at  both  the  law  and  the  facts,  and  to 
say  on  the  whole  what  should  have  been  the  finding. 

Having  the  strongest  feeling  against  this  attempt  to 
fasten  a heavy  liability  on  a municipality  on  such  evidence, 
I think  we  should  refuse  to  interfere  with  the  nonsuit. 

Even  if  I think  that  the  evidence  discloses  a case  not  to 
be  withdrawn  from,  but  submitted  to  a jury,  I cannot 
direct  a verdict  on  this  rule  to  be  entered  for  the  plaintiff, 
as  I feel  that  my  verdict  on  the  general  merits  would  have 
been  given  without  hesitation  for  the  defendants. 

I do  not  lay  down  any  inflexible  rule  as  to  the  liability 
of  a corporation,  as  I do  not  think  the  case  calls  for  it. 

I have  not  thought  it  necessary  to  discuss  the  principle 
involved  in  such  a case  as  Vars  v.  Grand  Trank  R.  W.  Co. 
23  C.  P.  143,  where  the  action  is  against  the  person  directly 
causing  the  injury. 

Gwynne,  J. — Acting  as  a juror  in  this  case  under  the 
Law  Reform  Act,4  as  well  as  Judge,  and  assuming  for  the 
present  the  defendants  to  be  liable  to  the  plaintiff  as  for 


(a)  Ante  p.  1. 
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negligence  in  suffering  an  object,  after  notice  thereof,  to 
remain  upon  a highway,  which  might  have  the  effect  of 
frightening  a horse  or  horses  of  ordinary  gentleness  lawfully 
using  the  highway,  whereby  a plaintiff  may  have  sustained 
injury,  I entirely  concur  with  the  learned  Chief  Justice  of 
this  Court  in  the  opinion,  that  the  only  verdict  which  as 
jurors  we  ought  to  render  upon  the  evidence  in  this  case, 
is  one  in  favor  of  the  defendants. 

If  I could  have  formed  the  same  inferences  from  the 
facts  as  the  learned  Chief  Justice  Harrison,  who  tried 
the  case  did,  a very  important  question,  as  it  appears  to 
me,  would  have  been  opened, — namely,  what  is  the. 
extent  of  the  liability  of  these  municipal  corporations 
in  respect  of  nuisances,  which  may  not  amount  to  defect 
in  repair,  committed  within  the  limits  of  highways,  but 
not  on  or  near  the  portion  set  apart  for  travelling  upon 
with  horses,  by  strangers  against  the  will  of  the  munici- 
palities and  tortiously  as  to  them. 

We  have  been  referred  to  several  cases  decided  in  the 
Courts  of  the  States  of  Massachusetts,  New  Hampshire,  and 
Vermont,  under  circumstances  similar  to  the  present. 

In  the  Massachussetts  Courts,  the  corporation  has  been 
held  not  to  be  responsible.  The  statute  upon  the  subject 
in  that  State  is  somewhat  similar  to  our  own.  The  revised 
statutes  of  Massachussetts  enact  that  “ if  any  person  shall 
receive  any  injury  to  his  person  or  property  by  reason  of 
any  defect  or  want  of  repair  which  has  existed  for  the 
space  of  24  hours  in  any  highway,  &c.,  he  may  recover  in 
an  action  on  the  case,  of  the  county,  town,  or  person  res- 
pectively, that  is  by  law  obliged  to  repair  the  same,  the 
amount  of  damages  sustained  thereby.” 

From  what  is  said  in  Morse  v.  Town  of  Richmond , 41 
Vermont  435,  it  would  seem  that  the  Statute  of  Massachu- 
setts materially  varies  from  those  of  Vermont  and  New 
Hampshire. 

It  is  there  said,  at  p.  445  : “ The  statutes  as  well  as  the 
decisions  of  Connecticut  and  New  Hampshire,  relating  to 
the  responsibility  of  towns  for  injuries  upon  the  highways, 
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more  closely  resemble  ours,”  (i.  e.,  Vermont),  “than  do  those 
of  Maine  or  Massachusetts.” 

In  that  case  the  Statute  of  the  State  of  Vermont  at  sec. 
41,  of  ch.  25,  is  said  to  be,  that  “ if  any  special  damage 
shall  happen  to  any  person,  his  team,  carriage,  or  other 
property  by  means  of  the  insufficiency  or  want  of  repair, 
of  any  highway,  the  person  sustaining  such  damage  shall 
have  a right  to  recover  in  an  action  on  the  case,”  &c. 

It  is  said  further  at  p.  441,  that  the  statute  provides  that 
“if  any  person  ‘shall  erect  any  encroachment,  or  make  any 
obstruction,  or  put  any  nuisance  upon  any  highway/  the 
select  men  may  command  or  cause  its  removal”  ; and  that 
the  statute  also  provides  that  “no  person  shall  ‘wilfully  fell 
any  trees,  lay  any  timber,  or  place  any  obstruction  or  other 
nuisance  so  as  to  obstruct,  hinder , or  impede  the  passing 
on  such  highway/  without  being  liable  to  a fine,  and  also 
to  the  payment  to  the  town,  or  to  any  individual,  of  any 
damages  sustained  by  either.” 

Now  it  is  upon  the  special  provisions  of  the  statute  that 
the  case  of  Morse  v.  Town  of  Richmond,  41  Vermont  435, 
proceeds.  The  case  does  not  rest  upon  the  common  law 
of  England. 

“We  must,”  says  the  Judge  who  pronounces  the  judg- 
ment, at  p.  440,  “ as  in  all  questions  upon  a statutory  lia- 
bility, hgve  recourse  to  the  statute,  and  gather  its  meaning 
as  we  can,  from  its  language,  its  reason,  and  purpose.” 
And  again,  he  says,  at  p.  439 : “ It  is  the  right  of  the 
party”  (injured)  “to  proceed  against  the  town  if  they  are 
in  fault,  and  the  town  may,  if  held  to  damages,  look  to  the 
individual  who  obstructed  the  highway.” 

This  provision  enabling  the  town  to  recover  over  from 
the  wrongdoer  the  damage  recovered  against  the  town  is 
made,  as  I read  the  judgment,  to  rest,  not  upon  any  prin- 
ciple of  the  common  law,  but  upon  the  above  provision  in 
the  statute,  giving  the  town  a remedy  by  action  to  recover 
from  the  person  who  committed  the  nuisance  the  damages 
which  the  town  may  sustain  thereby ; and  that,  therefore, 
this  provision  in  the  statute  is  in  part  relied  upon  as  estab- 
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lishing  by  implication  the  liability  of  the  town  to  an  indi- 
vidual sustaining  injury  from  the  nuisance,  the  amount 
recovered  by  whom  would  seem  to  afford  the  measure  of 
the  town’s  right  to  recover  from  the  person  causing  the 
nuisance. 

As  we  were  referred  to  these  cases,  I thought  it  right  to 
point  out  this  apparent  difference  in  the  statutes  of  the 
particular  States  mentioned,  which  possibly  may  account 
for  the  difference  in  the  decisions.  The  case  before  us  we 
decide  upon  the  view  we  take  of  the  facts  as  jurors. 

Galt,  J.,  concurred. 

Rule  discharged. 


Boyd  y.  Muir. 

Promissory  note— Insufficient  stamps — Affixing  double  duly — 37  Vic.  ch.  D. 

A note  for  $1187.53,  payable  six  months  after  date,  with  interest  at  7 
per  cent.,  had  affixed  to  it  only  36  cents  stamps,  though  from  the 
accrued  interest  at  its  maturity,  bringing  up  the  amount  to  over  $1200, 
39  cents  stamps  were  required.  At  the  trial  of  an  action  on  the  note, 
on  this  objection  being  taken,  leave  was  granted  to  the  plaintiff  to 
affix  double  stamps,  it  appearing  that  both  the  plaintiff  and  his  attorney 
then  first  acquired  knowledge  of  the  insufficiency,  and  that  it  was 
through  mere  error  the  defect  occurred. 

Held  that  under  the  37  Yic.  ch.  47,  sec.  12,  D.,  the  double  duty  was 
properly  allowed  to  be  paid,  and  that  the  note  was  valid. 

Held  also,  that  the  fact  of  there  being  a plea  on  the  record,  raising  the 
question  of  sufficiency  of  the  stamps,  is  not  necessarily  of  itself  notice 
of  the  insufficiency,  so  as  to  create  a knowledge  at  that  time  ; and  par- 
ticularly where,  as  here  the  plea  does  not  shew  what  the  particular 
fault  was. 

Waterous  v.  Montgomery , 36  U.  C.  R.  1,  distinguished  as  having  been 
decided  under  the  33  Vic.  ch.  13,  D. 

Appeal  from  the  County  Court  of  the  United  Counties 
of  Prescott  and  Russell. 

The  action  was  brought  to  recover  the  balance  unpaid 
($380.72),  on  a promissory  note  for  $1187.53,  dated  21st  of 
July,  1868,  payable  six  months  after  date,  with  interest  at 
thb  rate  of  7 per  cent.,  which  would  bring  up  the  amount 
of  the  note,  at  the  time  when  it  would  become  payable,  to 
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over  $1200,  and  consequently  the  stamps  would  amount 
to  39  cents.  The  amount  of  stamps  on  the  note  was  36 
cents. 

The  third  plea  was,  that  the  note,  at  the  time  of  the 
making  thereof,  nor  at  any  time  since,  was  not  sufficiently 
stamped.  This  plea  was  dated  20th  November,  1874.  The 
trial  was  commenced  on  the  8th  of  June,  1875. 

At  the  trial  the  counsel  for  the  defendant,  upon  the  pro- 
duction of  the  note,  objected  to  the  recovery  of  the  balance 
due  upon  the  note,  because  the  note  was  not  stamped  as 
required  by  the  statute  : that  the  note  and  interest  exceeded 
$1200,  while  the  stamps  affixed  to  the  note  only  amounted 
to  36  cents. 

The  counsel  for  the  plaintiff  asked  leave  to  affix  double 
stamps  to  the  note,  which  the  learned  Judge  granted  with- 
out prejudice  to  the  defendant. 

The  learned  Judge  reserved  leave  to  the  defendant  to 
move  to  enter  a nonsuit,  or  a verdict  for  the  defendant,  if 
the  note  was  void  for  want  of  sufficient  stamps,  or  if  the 
plaintiff  was  not  then  at  liberty  to  affix  double  stamps 
thereto. 

Both  the  plaintiff  and  his  attorney  swore  that  until  the 
objection  was  taken  by  the  defendant’s  attorney  as  to  the 
stamping  of  the  note,  they  were  under  the  impression  that 
it  was  properly  stamped. 

The  learned  J udge  gave  the  plaintiff  leave  to  add  a repli- 
cation to  the  defendant’s  third  plea. 

The  case  was  then  adjourned  until  the  14th  December, 

The  plaintiff’s  replication  was  as  follows  : that  the 
plaintiff  took  the  note  without  the  knowledge  that  the 
prop:r  stamps  had  not  been  affixed  thereto,  and  that  he 
affixed  double  stamps  as  soon  as  he  acquired  such  know- 
ledge, 

The  finding  of  the  learned  Judge  was  as  follows  : “ I find 
that  James  Muir,  the  defendant,  and  his  brother  Thomas, 
were  partners  * that  the  note  sued  upon  is  the  note  of 
James  and  Thomas ; and  that  there  is  due  upon  the  said  note 
the  sum  of  $380.72  for  principal  and  interest.  I am  of 
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opinion  that  the  plea  of  the  defendant,  dated  and  served 
upon  the  20th  of  November,  1874,  that  the  note  was  not  suffi- 
ciently stamped,  was  notice  to  the  plaintiff  of  that  fact.  I find 
a verdict  for  the  defendant,  with  leave  to  the  plaintiff  to  move 
to  enter  a verdict  for  him  for  $380.72,  if  the  Court  should 
think  the  plaintiff  could  put  double  stamps  upon  the  note 
on  hearing  the  evidence. 

A rule  was  subsequently  granted,  which,  after  argument, 
was  discharged. 

The  learned  Judge,  in  giving  judgment,  said:  “The 
defendant’s  pleas  are  dated  20th  November,  1874,  and  were 
filed  and  served  the  same  day.  Issue  was  taken  on  the 
24th  of  November.’’  He  then  sets  out  the  12th  section  of 
37  Vic.,  ch.  47,  and  proceeds  : 44  The  note  was  in  possession 
of  the  plaintiff  and  his  attorney  until  produced  at  the  trial. 
Both  state  that, until  Mr.  Butterfield,”  thedefendant’scounsel, 
“ made  objection  to  the  stamps,  they  did  not  know  that 
the  note  was  insufficiently  stamped,  &c.  The  plea,  in 
my  opinion,  was  notice  to  the  plaintiff  that  the  note 
was  not  sufficiently  stamped,  and  that  the  defendant  in- 
tended to  offer  the  defence  at  the  trial.  The  plaintiff  hav- 
ing thus  been  made  aware  of  the  mistake  or  error,  which- 
ever it  was,  in  stamping  the  note,  was  bound  to  pay  double 
duty  without  any  delay ; and  not  having  done  so,  the  note 
is  void.  It  is  no  excuse  that  the  plea  was  served  upon 
the  attorney,  and  that  the  plaintiff  was  not  made  aware  of 
it.  Notice  to  the  attorney  is  sufficient.” 

He  also  referred  to  the  judgment  of  the  Queen’s  Bench  in 
Waterous  v.  Montgomery,  36  U.  C.  B.  1,  in  which  it  is 
decided  that,  notice  to  the  attorney  is  notice  to  his  client. 

From  this  judgment  the  plaintiff  appealed. 

In  this  term,  February  16th,  1876,  the  case  was  argued. 

S.  Richards,  Q.  C.,  for  the  appellant.  The  plaintiff  had 
no  knowledge  that  the  proper  stamps  were  not  affixed  until 
the  trial,  when  the  objection  was  taken  and  the  double 
stamps  affixed.  It  is  hardly  possible  to  conceive  that  if 
he  had  received  any  knowledge  of  the  defect  at  the 
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time  the  plea  was  pleaded,  he  would  have  imper- 
illed his  right  to  recover.  The  plea  did  not  shew  what 
the  defect  was ; and  it  must  also  be  considered  that  the 
plea  was  served,  not  on  the  plaintiff,  but  upon  his  attorney. 
The  case  comes  within  the  12th  section  of  87  Vic.,  ch.  47,  D. 
as  the  learned  Judge  was  of  the  opinion  that  the  omission 
was  caused  through  error  and  mistake,  and  without  any 
intention  to  violate  the  law,  and  the  decision  in  House  v. 
House , 24  C.  P.  526,  is  expressly  in  point  as  to  the  plain- 
tiff’s right  to  recover.  Waterous  v.  Montgomery , 36  U. 
C.  R-.  1,  does  not  apply,  as  that  case  was  decided  on  the 
previous  Act,  33  Vie.,  ch.  13,  D. 

Bethune,  contra.  The  plea  was  certainly  notice  to  the 
defendant  that  the  proper  stamps  were  affixed,  and  there- 
fore the  plaintiff  had  knowledge  at  the  time  of  the  defect, 
and  should  then  have  put  on  the  double  duty.  Water- 
ous v.  Montgomery , 36  U.  C.  It.  1,  expressly  decided 
that  notice  to  the  attorney  is  notice  to  the  client,  and 
the  Court  will  no  doubt  follow  that  decision  until  re- 
versed in  appeal.  In  House  v.  House,  24  C.  P.  526,  the 
point  taken  here  was  not  considered. 

March  10th,  1876.  Galt,  J.— It  must  be  borne  in  mind 
that  the  case  of  Waterous  v.  Montgomery , 36  U.  C.  R.  1,  was 
decided  under  the  statute  33  Vic.,  ch.  13,  D.,  whereas  this 
case  comes  under  the  provisions  of  37  Vic.  ch.  47,  D. ; and  the 
learned  Chief  Justice,  in  giving  judgment,  says,  at  p.  7 : “We 
think  the  only  reasonable  and  satisfactory  way  to  carry  out 
this  law  is,  to  hold  that,  where  reasonable  notice  of  the  want 
of  proper  stamps  is  brought  to  the  knowledge  of  the  holder 
of  a note,  he  must  repel  by  reasonable  evidence  the  presump- 
tion that  he  has  the  knowledge,  or  shew  that  as  soon  as  he 
acquired  the  knowledge  he  affixed  the  double  stamps,  or  that 
he  made  due  enquiry,  and  from  that  enquiry  he  was  led  to 
believe  that  the  note  had  been  duly  stamped  ; or  perhaps 
it  might  be  sufficient  to  shew  that  from  his  enquiry  he  had 
not  reason  to  believe  the  note  had  not  been  duly  stamped 
— in  either  of  which  cases  he  might  be  justified  in  not  at- 
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taching  the  double  stalnp  until  he  has  knowledge  by  and 
at  the  trial.” 

By  the  12th  sec.  of  37  Vic.,  ch.  47,  it  is,  among  other 
things,  enacted  : “ And  if  it  shall  appear  in  any  such  suit 
or  proceeding  to  the  satisfaction  of  the  Court  or  Judge,  as 
the  case  may  be,  that  it  was  through  mere  error  or  mis- 
take, and  without  any  intention  to  violate  the  law  on  the 
part  of  the  holder,  that  any  such  defect  as  aforesaid 
existed  in  relation  to  such  instrument,  then  such  instru- 
ment, or  any  endorsement  or  transfer  thereof,  shall  be  held 
legal  and  valid,  if  the  holder  shall  pay  the  double  dut}^ 
thereon  as  soon  as  he  is  aware  of  such  error  or  mistake.” 

It  is  manifest  that  this  has  reference  to  proceedings  at  a 
trial  from  the  use  of  the  words,  “ satisfaction  of  the  Court 
or  Judge,  as  the  case  may  be”  ; and  if  we  were  to  hold  that 
in  no  case,  where  a plea  of  insufficient  stamps  has  been 
pleaded,  an  amendment  can  or  should  be  allowed  at  the 
trial;  it  would  be,  in  effect,  to  render  the  above  provision,  as 
such  a defence  must  always  be  pleaded,  of  no  effect.  This 
was  not  intended  by  the  Court  in  Water ous  v.  Mont- 
gomery, as  appears  from  the  observations  which  I have 
quoted. 

Then  let  us  consider  what  are  the  facts  of  this  case,  and 
what  took  place  at  the  trial. 

The  note  was  for  a sum  less  than  $1,200,  and  there 
were  36  cents  stamps  on  it ; but  it  bore  interest,  and  by  the 
time  when  it  was  payable,  the  amount  would  exceed 
$1200,  consequently  there  ought  to  have  been  39  cents 
stamps.  On  this  objection  being  taken,  the  learned  Judge 
allowed  additional  stamps  to  be  affixed,  at  the  same  time 
stating  that  it  was  to  be  without  prejudice  to  the  defend- 
ants. The  plaintiff  and  his  attorney,  as  stated  by  the 
learned  Judge,  both  swore  that  until  the  objection  was 
pointed  out  they  did  not  know  that  the  note  was  in- 
sufficiently stamped.  This  evidence  was  not  contradicted. 

It  was  not  shewn  that  the  particular  fault  was  pointed 
out,  and  it  appears  to  us,  in  the  words  of  the  statute, 
“ that  it  was  a mere  error  or  mistake.” 

4 — VOL.  XXVI  C.P. 
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It  is  reasonable  to  suppose  that  such  also  was  the 
opinion  at  the  time  of  the  learned  Judge,  or  why  should  he 
not  at  once  have  decided  the  question  ? It  was  manifest 
that  there  was  a mistake,  and  it  was  quite  unnecessary  to 
postpone  the  trial  for  future  consideration,  unless  the 
learned  Judge  wished  to  consider  whether  or  not  the  addi- 
tional stamps  could  be  affixed.  He  has  decided  the  matter 
on  the  authority  of  Waterous  v.  Montgomery  ; and  as 
we  are  of  opinion  that  the  point  there  decided  does  not 
govern  the  present  case,  and  as  we  are  satisfied  from  the 
evidence  that  the  error  was  really  a mistake,  and  without 
any  intention  to  violate  the  law  on  the  part  of  the  holder, 
we  ar  e of  opinion  that  this  appeal  should  be  allowed. 

In  House  v.  House,  24  C.  P.  526,  decided  after  the 
statute  37  Vic.,  ch.  47,  D.,  in  this  Court,  we  said,  at  p.  539  : 
“ The  spirit  and  intent  of  the  Act,  in  our  opinion,  is  to  pre- 
serve the  validity  of  the  note  at  the  cost  of  the  double  duty 
in  favour  of  all  holders,  who,  without  any  intention  to 
violate  the  law,  may  have  fallen  into  error  or  mistake, 
whether  from  ignorance  of  the  law  or  of  fact.” 

It  is  very  clear  that  there  was  no  intention  to  violate 
the  law  in  the  present  case.  Stamps  sufficient  to  cover  the 
face  value  of  the  note  were  affixed  at  the  time  the  note 
was  made — and  we  can  arrive  at  no  other  conclusion  than 
that  the  omission  to  affix  a stamp  to  cover  the  interest  to 
accrue  on  the  note  was  a pure  mistake. 

This  appeal  will  therefore  be  allowed,  and  the  rule  in 
the  Court  below  to  enter  a verdict  for  the  plaintiff  made 
absolute. 


Appeal  allovjed. 
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Rice  y.  Saunders. 

Malicious  prosecution — Reasonable  and  probable  cause — Nonsuit. 

The  defendant  having  lost  a pig,  and  bona  fide  believing  one  subsequently 
found  in  the  possession  of  one  C.  to  be  his,  and  that  it  had  been  stolen 
by  the  plaintiff  and  one  D.,  caused  proceedings  to  be  instituted  against 
them  for  stealing  it.  On  the  hearing  of  the  charge  the  magistrate, 
instead  of  merely  satisfying  himself  as  to  whether  a prima  facie  case 
was  proved,  entered  fully  into  the  question  of  the  guilt  and  innocence 
of  the  prisoners,  and  received  the  evidence  of  one  YV.  and  his  family  to 
prove  that  W.  had  raised  and  sold  the  pig  to  them,  and  dismissed  the 
charge.  Defendant,  being  afterwards  informed  by  C.  of  a previous 
statement  made  by  W.,  shewing  his  evidence  to  be  false,  and  believing 
he  was  merely  trying  to  screen  the  prisoners,  and  was  equally  guilty 
with  them,  consulted  with  the  County  Attorney,  and  acting  upon  his 
advice  caused  proceedings  against  the  plaintiff,  D.,  and  W.,  upon  which 
they  were  indicted,  tried,  and  acquitted.  The  learned  Judge,  however, 
was  of  opinion,  and  so  endorsed  on  the  indictment,  that  the  evidence 
justified,  and  shewed  reasonable  and  probable  cause  for  the  charge. 
Held , Hagarty,  C.  J.,  doubting,  that  in  an  action  for  malicious  prosecu- 
tion, a nonsuit  was  properly  entered,  for  that  the  facts  shewed  reason- 
able and  probable  cause,  which  was  not  disproved  by  laying  the  second 
charge,  under  the  circumstances,  after  the  dismissal  of  the  first. 

Action  for  malicious  prosecution. 

The  case  was  tried  before  Galt,  J.,  and  a jury,  at  Simcoe, 
at  the  Fall  Assizes  of  1874. 

From  the  evidence  it  appeared  that  the  defendant  lost  a 
pig  : that  a pig  was  afterwards  found  in  the  possession  of 
one  Collins,  which  he  proved  that  he  purchased  from  the 
plaintiff  and  one  Benjamin  Dixon : that  the  defendant  bond 
fide  believed,  and  was  so  informed  by  his  sons,  that  it  was 
his ; and  also  believed  that  it  had  been  stolen  by  the  plain- 
tiff and  Dixon.  The  defendant  then  caused  proceedings 
to  be  taken  against  the  plaintiff  and  Dixon  for  larceny, 
upon  which  they  were  arrested  and  brought  before  a 
magistrate.  Upon  the  charge  coming  on  for  hearing,  the 
magistrate,  instead  of  merety  satisfying  himself  as  to 
whether  the  plaintiff  had  made  out  a prima  facie  case, 
entered  fully  into  the  question  of  the  guilt  or  innocence  of 
the  prisoners,  and  received  the  evidence  of  one  Alexander 
Wilson  and  his  family  to  prove  that  he  had  raised  the  pig 
and  sold  it  to  the  prisoners  ; and  the  magistrate  dismissed 
the  charge. 
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It  was  proved  that  after  the  Wilsons  had  given  their 
evidence,  Collins  informed  the  plaintiff  that  two  days 
before  the  alleged  sale  by  Wilson  to  plaintiff  and  Dixon, 
Wilson  had  taken  Collins  into  his  premises  and  shewn  him 
all  his  pigs,  and  that  he  had  no  such  pig  as  the  one  in 
question;  and  that  Wilson  told  Collins  that  lie  had  no 
other  pigs  than  those  he  shewed  him. 

The  defendant  on  hearing  this  statement,  and  believing 
that  Wilson  was  merely  trying  to  screen  the  parties 
accused,  and  was  equally  guilty,  consulted  with  the 
County  Attorney,  and  acting  under  his  advice,  laid  a charge 
against  the  plaintiff,  Dixon,  and  Wilson,  and  they  were 
subsequently  indicted  and  tried,  but  were  acquitted.  The 
learned  Judge,  however,  before  whom  the  indictment  was 
tried,  considered  the  circumstances  so  strongly  against  the 
prisoners,  that  after  the  verdict  of  acquittal  was  rendered, 
he  endorsed  upon  the  indictment  his  opinion  that  “ Joseph 
Matthew  Saunders,  mentioned  in  the  within  written  in- 
dictment, had  reasonable  and  probable  cause  for  laying  an 
information  against  and  prosecuting  Benjamin  Dixon, 
William  Rice,  and  Alexander  Wilson,  in  the  charge 
* preferred  against  them  in  the  within  indictment.” 

At  the  close  of  the  case  the  learned  counsel  for  the  defen- 
dant submitted  that  there  was  no  evidence  of  a want  of 
reasonable  and  probable  cause. 

The  learned  Judge  expressed  an  opinion  to  that  effect; 
but  as  the  counsel  for  the  plaintiff  declined  to  accept  a non- 
suit, he  directed  a verdict  for  the  defendant. 

In  Michaelmas  term,  November  19th,  1874,  Hardy,  (of 
Brantford),  for  the  plaintiff,  obtained  a rule  nisi  to  set 
aside  the  verdict  entered  for  the  defendant  and  for  a 
new  trial,  on  the  ground  that  the  case  should  not  have 
been  withdrawn  from  the  jury. 

In  the  same  term,  December  23rd,  19th,  1875,  Mackenzie , 
Q.C.,  shewed  cause.  The  nonsuit  should  not  be  disturbed. 
The  evidence  shewed  that  the  defendant  had  lost  a pig,  and 
that  he  bond  fide  believed  that  the  pig  found  in  Collins’s 
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possession,  and  which  had  been  sold  to  him  b}^  the  plaintiff* 
and  Dixon,  was  his  pig,  and  had  been  stolen  by  them ; and 
Wilson’s  evidence  as  to  the  pig  having  been  purchased  from 
him  was  not  credible.  The  defendant  also  proved  that 
before  taking  steps  he  consulted  with  the  County  Attorney. 
There  was  clearly  sufficient  evidence  of  reasonable  and 
probable  cause,  and  therefore  the  Judge  properly  directed  a 
verdict  for  defendant : Riddell  v.  Brown , 24  U.  C.  R.  90 ; 
Lister  v.  Perryman,  L.  R.  3 Ex.  197,  L.  R.  4 H.  L.  521 ; 
Lucy  v.  Smith , 8 U.  C.  R.  518. 

Read,  Q.C.,  contra.  The  case  should  not  have  been  with- 
drawn from  the  jury;  as  the  facts  were  contradictory.  The 
Judge  can  only  nonsuit  when  there  is  no  dispute  as  to  the 
facts,  and  the  only  question  then  is  whether  they  consti- 
tute reasonable  and  probable  cause.  It  should  have  been 
left  to  the  jury  to  say  whether  the  pig  was  stolen,  and 
whether  the  defendant  believed  it  to  be  stolen  : Roscoe’s  N. 
P.  Ev.,  13th  ed.,  p.  851,  where  all  the  cases  are  collected. 

February  7th,  1876.  Galt,  J. — That  the  question  of 
want  of  reasonable  and  probable  cause  is  for  the  Judge, 
and  not  for  the  jury,  is  well  settled. 

In  Taylor  on  Evidence,  6th  ed.,  vol.  i.,  p.  39,  it  is  laid 
down  that  “ it  is  now  clearly  established  * * that  the 

question  of  probable  cause  must  be  decided  exclusively  by 
the  Judge;”  and  at  p.  41,  that  “as  the  Judge  has  a right 
to  act  upon  all  the  uncontradicted  facts,  it  is  only  where 
some  doubt  is  thrown  upon  the  credibility  of  the  witnesses, 
or  where  some  contradiction  occurs,  or  some  inference  is 
attempted  to  be  drawn  from  some  former  fact  not  distinctly 
sworn  to,  that  he  is  called  upon  to  submit  any  question  to 
the  jury.” 

The  cases  establishing  this  statement  of  the  law  are  cited 
in  Taylor,  it  is  therefore  unnecessary  to  quote  them.  See 
also  Joint  v.  Thompson , 26  U.  C.  R.  519. 

Acting  upon  the  principles  laid  down  as  above,  and 
applying  them  to  the  present  case,  we  find  that  the  follow- 
ing facts  were  undisputed : 
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1.  That  the  defendant  had  lost  a pig.  This  appears, 
not  only  from  the  evidence  on  the  part  of  the  defence,  but 
was  not  denied  by  the  plaintiff.  On  the  contrary,  it  formed 
part  of  his  case  that  a pig,  which  was  found  dead  near  the 
defendant’s  premises,  was  a pig  belonging  to  the  defendant. 

2.  That  the  plaintiff  sold  a pig  to  one  Collins,  which 
was  afterwards  claimed  by  the  defendant  as  his  property, 
and  which  was  afterwards  given  up  to  him  by  Collins. 

3.  That  the  defendant  was  informed  by  one  of  his  sons 
that  this  animal  was  the  one  that  had  been  lost.  4. 
That  the  defendant  wTas  informed  by  Collins  that  he  had 
bought  the  pig  from  the  plaintiff  and  one  Dixon,  and  had 
made  the  following  statement  to  the  defendant : “ I told  Mr. 
Saunders  that  Rice” (the plaintiff)  “and  Dixon  told  me  that 
the  man  from  whom  they  bought  it  had  more  of  the  same 
kind,  but  would  not  sell  them.  I told  him  that  I had  had 
a conversation  with  Mr.  Wilson : that  Mr.  Wilson  had 
called  on  me  to  go  and  see  his  hogs  : that  I went  and  saw 
them : that  there  was  a large  sow  and  some  small  pigs : 
that  I asked  him  if  that  was  all  he  had,  and  he  said  yes : 
that  I asked  him  if  he  had  more  like  the  larger  one,  and 
he  said  he  had  not,  that  the  sow  and  pigs  were  all  he  had, 
Mr.  Saunders  got  the  pig  from  me.  I suppose  Rice  and 
Dixon  knew  that  I had  been  buying  pigs.  I told  them 
that  I would  take  more  pigs  upon  the  steers.  When  they 
took  the  hog  out  of  the  waggon  I said  it  was  a good  hog, 
and  that  I wished  I had  some  more  of  them.  Dixon  said  the 
man  had  more  of  them,  but  would  not  sell  them.  I don’t 
remember  telling  the  defendant  about  Wilson,  the  first  time 
I saw  him.  It  was  before  the  Court  at  Durham  I told  him 
about  Alexander  Wilson.” 

The  defendant  swore  positively  to  the  pig  being  his,  and  so 
did  his  son.  There  was  no  dispute  as  to  the  honesty  of  the 
defendant’s  belief  that  the  pig  was  his. 

It  was  not  necessary  for  the  defence  to  establish  the 
identity.  The  only  question  was,  did  the  defendant  believe 
the  animal  to  be  his  ? 

It  was  also  shewm  that  Collins  had  informed  the  defem 
dant  that  the  plaintiff  and  Dixon  had  made  false  statements 
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to  him  respecting  the  man  from  whom  they  stated  they 
had  purchased  it. 

Under  those  circumstances,  I think  there  was  no  evidence 
of  a want  of  reasonable  and  probable  cause  ; and  that  I was 
bound  to  decide  on  the  undisputed  facts. 

It  is  urged,  however,  that  because  there  had  been  an 
enquiry  before  magistrates  at  Durham,  the  case  ought  to 
have  been  submitted  to  the  jury. 

I fail  to  see  that  the  result  of  a preliminary  enquiry 
can  affect  the  case  on  the  trial  for  a malicious  prosecution, 
arising  out  of  further  proceedings  taken  by  the  defendant, 
if  he  had  reason  to  believe  that  the  person  charged  was 
guilty.  To  hold  otherwise  would  be  in  effect  to  say  that 
whenever  a person  undertook  to  bring  an  accusation  before 
a Criminal  Court,  after  the  accused  had  been  previously 
summoned  before  a magistrate  and  discharged,  he  must  do  so 
at  the  risk  of  being  deprived  of  the  protection  which  the 
law  has  provided  in  requiring  that  the  want  of  reasonable 
and  probable  cause  shall  be  decided  by  the  Judge  forming 
his  opinion  “ upon  all  the  uncontradicted  facts,”  and  shall 
not  be  submitted  to  the  jury. 

In  Joint  v.  Thompson , 26  U.  C.  R.  519,  it  was  held  that 
the  defendant  believing  that  certain  timber  claimed  by  the 
the  plaintiff  was  his,  and  being  assured  by  another  witness 
that  such  was  the  case,  having  instituted  proceedings  against 
the  plaintiff  for  stealing  the  timber  was  protected,  as  there 
was  no  evidence  of  a want  of  reasonable  and  probable 
cause,  and  that  the  learned  Chief  Justice,  before  whom  the 
case  was  tried,  was  right  in  directing  a nonsuit. 

The  circumstances  of  that  case  were  very  much  weaker 
on  the  part  of  the  defendant  than  those  now  before  us. 

There  are  a number  of  authorities  cited  by  the  learned 
Chief  Justice  in  giving  the  judgment  of  the  Court  which 
may  be  referred  to. 

Hagarty,  C.  J. — I do  not  dissent  from  the  conclusion  at 
which  my  learned  brothers  have  arrived ; but  I do  not  feel 
the  same  confidence  of  decision. 
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I think,  had  this  case  been  before  me,  I should  have  left 
it  to  the  jury.  The  law  does  not  seem  to  me  to  be  in  a 
very  satisfactory  state  on  this  question. 

Beyond  all  doubt  the  merits  were  with  the  defendant, 
and  any  intelligent  jury  would,  I think,  have  decided  in 
his  favour. 

I am  glad  that  a decision  can  be  arrived  at  which  enables 
us  not  to  disturb  the  nonsuit. 

I hardly  think  that  a verdict  for  the  plaintiff  could  have 
been  allowed  to  stand. 

I feel  great  hesitation,  but  do  not  feel  warranted  in 
actually  dissenting  from  the  judgment. 

Between  the  case  which  the  Judge  may  take  into  his 
own  hands  to  decide,  and  the  case  where  he  should  leave 
certain  facts  to  the  jury,  or  where  the  good  faith  of  the 
defendant  should  be  submitted  to  them,  the  division  line 
seems  very  thin,  and  I fear  oftentimes  is  too  impalpable  to 
ordinary  vision. 

Gwynne,  J. — Upon  the  authority  of  Joint  v.  Thompson, 
26  U.  C.  R.  519,  I am  of  opinion  that  the  learned  Judge  at 
Nisi  Prius  was  correct. 

No  question  has  been  suggested,  and  I find  it  impossible 
to  suggest  to  my  own  mind  any  question,  upon  which  the 
opinion  of  a jury  was  necessary  before  the  Judge  should 
pass  his  judgment  upon  the  existence  or  non-existence  of 
reasonable  and  probable  cause. 

The  identity  of  the  pig  was  not,  as  was  contended  before 
us,  a fact  upon  the  finding  of  the  jury  as  to  which  the 
question  as  to  reasonable  and  probable  cause  can  be  said 
to  have  depended.  That  may  have  been  an  important 
question  upon  the  trial  of  the  persons  charged  with  stealing 
the  defendant’s  pig;  but  the  question  of  reasonable  and 
probable  cause  depended,  not  upon  the  finding  of  the  jury, 
whether  or  not  the  pig  which  the  defendant  found  at 
Collins’s,  and  which  the  plaintiff  and  Dixon  sold  to  Collins, 
was  the  defendant’s  pig,  but  upon  the  defendant’s  belief 
that  it  was  his,  and  that  it  had  been  stolen,  &c. 
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Now  that  the  defendant  bond  fide  believed  the  pig  to 
be  his,  there  never  was  a doubt.  There  was  very  strong 
evidence,  almost  conclusive,  that  it  was  his ; but  his  bond 
belief  that  it  was  his,  and  that  it  had  been  lost,  and  was 
traced  to  the  possession  of  Rice  and  Dixon  about  the  time 
of  its  loss,  under  circumstances  which  reasonably  created 
a strong  belief  in  the  defendant’s  mind  that  they  had 
obtained  possession  of  it  dishonestly,  had  never  been  ques- 
tioned. Indeed  the  fact  of  the  pig  being  his  was  not  ques- 
tioned until  the  accused  persons,  upon  being  brought  up  be- 
fore the  magistrate  upon  the  8th  of  April,  called  one  Wilson 
and  his  family  to  prove  that  he,  Wilson,  had  raised  and  sold 
to  Rice  and  Dixon  the  pig  which  they  had  sold  to  Collins. 
It  was  upon  this  evidence  being  given  that  Collins  informed 
the  plaintiff  that  two  days  before  Wilson  alleged  that  he 
had  sold  the  pig  to  Rice  and  Dixon,  he,  Wilson,  had  taken 
Collins  into  his  premises  and  shewn  him  all  his  pigs,  and 
that  he  had  not  then  any  such  a pig  as  Rice  and  Dixon 
had  sold  to  him,  Collins,  and  that  in  fact  he,  Wilson,  then 
told  Collins  that  he  had  no  other  pigs  whatever  than  those 
which  he  shewed  to  Collins. 

Now,  that  all  this  time  the  defendant  and  his  family 
bond  fide  believed  the  pig  to  be  the  defendant’s,  (not  to 
say  that  they  knew  it),  was  never  questioned,  and  this  in- 
formation given  by  Collins  to  the  defendant,  (the  latter’s 
belief  in  which  also  was  never  questioned),  was  well 
calculated  to  create  the  belief  that  Wilson  was  himself  a 
party,  as  well  as  Rice  and  Dixon,  to  the  taking  of  the  pig. 
It  would  be  strange,  indeed,  if  under  the  circumstances  the 
defendant  did  not  entertain  that  belief. 

Now  no  objection  has  been  suggested  as  to  the  defend- 
ant not  having  had  reasonable  and  probable  cause  for  the 
first  charge  which  was  made  against  Rice  and  Dixon 
alone.  What  was  contended  by  the  plaintiff’s  counsel  at 
the  trial  was,  that , he  had  no  reasonable  or  probable 
cause  for  the  second  charge,  which  included  Wilson  also, 
after  the  first  had  been  dismissed  by  the  magistrate. 

5 — VOL,  XXVI  C.P. 
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Now  as  to  this  dismissal,  I quite  agree  with  the  advice, 
which  it  appears  that  the  County  Crown  Attorney  gave  to 
the  defendant,  after  having  been  informed  by  him  of  what 
took  place  before  the  magistrate — namely,  that  the  magis- 
trate seemed  to  have  acted  improperly  in  trying  the  question 
of  the  guilt  or  innocence  of  the  accused  person,  and  in  dis- 
missing the  charge  as  he  did ; and  inasmuch  as  there  does 
not  appear  to  be  any  reason  whatever  to  doubt  the  defen- 
dant’s belief  that  the  pig  was  his,  I cannot  conceive  how 
he  could  hear  the  testimony  said  to  have  been  given  by 
Wilson  before  the  first  magistrate,  as  to  his  having  raised 
the  pig,  without  entertaining  a strong  suspicion  that  the 
evidence  was  given  falsely  and  for  the  purpose  of  screening 
the  parties  accused  from  the  consequences  of  a charge  of 
which  they  were  guilty,  and  that  the  party  giving  such 
evidence  was  equally  guilty;  nor  is  it  strange  that  this 
suspicion  should  be  ripened  into  an  assurance  of  the  guilt 
of  all  the  parties  secondly  accused,  when  Collins  in- 
formed the  defendant,  as  it  appears  he  did  when  the  case 
was  first  before  the  magistrate,  of  what  had  passed  between 
him  and  Wilson  two  days  before  Collins  got  the  pig  from 
Rice  and  Dixon. 

In  view  of  the  hasty  conduct  of  the  first  magistrate,  I 
must  say  that  the  circumstances  were  such,  in  my  judgment, 
as  thoroughly  to  justify  the  defendant  in  making,  as  he  did, 
under  the  advice  of  the  County  Attorney,  the  second 
charge,  which  included  Wilson  as  well  as  Rice  and  Dixon. 
Public  prosecutors  would  have  no  protection,  if  they  could 
be  mulcted  in  damages  as  for  a malicious  prosecution  under 
these  circumstances — circumstances  which,  as  appears  by 
the  indictment  upon  which  the  plaintiff  and  the  others 
were  tried,  seemed  to  the  learned  J udge  before  whom  they 
were  tried,  to  be  so  strong  that  he  deemed  it  proper  to 
record  upon  the  indictment,  after  the  jury  had  acquitted 
the  prisoners,  his  opinion  that  “ Joseph  Mathers  Saunders, 
mentioned  in  the  within  indictment,  had  reasonable  and 
probable  cause  for  laying  an  information  against  and 
prosecuting  Benjamin  Dixon,  William  Rice,  and  Alexander 
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Wilson  on  the  charge  preferred  against  them  in  the  within 
indictment.” 

In  this  opinion,  I must  say,  I entirely  concur. 

Rule  discharged. 


Coate  v.  Terry. 

Auction  sale — Wines  and  liquors — Warranty  or  misrepresentation — Expenses 
of  resale — Possession. 

At  an  auction  sale  of  wines  and  liquors,  defendant,  a liquor  dealer, 
became  a purchaser.  The  goods,  including  port,  sherry,  and  brandy, 
though  marked  with  the  brands  of  well  known  foreign  wines  and 
liquors,  were  proved  to  be  of  home  manufacture,  and  on  this  account 
the  defendant  refused  to  accept  them.  It  was  proved  that  the  prices 
of  genuine  wines  and  liquors  would  have  far  exceeded  what  was  given 
here,  and  that  it  was  well  known  in  the  trade  that  low  priced  wines 
were  of  home  manufacture  and  branded  as  these  were.  There  was  no 
written  warranty  as  to  the  genuineness  of  the  articles,  and  the  jury 
found  that  there  was  no  verbal  representation  to  that  effect  made  at 
the  sale. 

Held , that  under  these  circumstances  defendant  was  not  justified  in  his 
refusal  to  accept  on  the  ground  that  the  goods  sold  were  not  what  they 
professed  to  be. 

By  the  conditions  of  sale,  in  case  of  refusal  to  accept,  the  plaintiff  was 
authorized  to  resell  the  goods  and  recover  the  expenses  of  the  resale : 
Held , therefore,  that  the  plaintiff  was  entitled  to  recover  such  expenses 
from  the  defendant. 

Part  of  the  goods  in  question  were  in  the  plaintiff’s  warehouse,  and  the 
residue  were  in  another  person’s  cellar,  of  which  the  plaintiff  had  the 
key. 

Held,  that  there  was  sufficient  possession  in  the  plaintiff  to  enable  him  to 
maintain  the  action. 

The  declaration  alleged  that  the  plaintiff*  sold  certain 
goods  to  the  defendant,  who  was  to  accept  and  pay  for 
them,  averring  as  a breach  that  the  defendant  would  not 
accept  or  pay  for  the  same,  whereby  the  plaintiff  was  put  to 
expense  in  keeping  and  re-selling  the  goods. 

Pleas  1.  That  the  plaintiff  did  not  bargain  and  sell  in 
place  and  time  aforesaid. 

2.  That  the  plaintiff  was  not  ready  to  deliver,  though 
the  defendant  was  ready  to  accept. 
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The  case  was  tried  before  Strong,  J.,  and  a jury,  at 
Toronto,  at  the  Fall  Assizes  of  1875. 

From  the  evidence  it  appeared  that  the  plaintiff  was  an 
auctioneer.  There  was  a trade  sale  of  goods  of  various  owners, 
at  which  one  Oliver,  in  the  plaintiff’s  employ,  acted  as 
auctioneer.  In  the  conditions  of  sale,  duly  announced,  it 
was  provided  that  goods  were  to  be  paid  for  before  delivery, 
or  they  would  be  resold  and  any  deficiency  arising  on  the 
resale,  together  with  all  charges,  were  to  be  made  good  by 
the  first  purchaser.  One  Ross  acted  as  clerk  at  the  sale, 
and  as  each  article  was  knocked  down  he  wrote  the  pur- 
chaser’s name  in  a book  containing  the  sale  sheet,  with  the 
goods  and  amount.  It  was  a guarantee  sale. 

A quantity  of  goods,  chiefly  wines  and  liquors,  were 
purchased  by  the  defendant  to  the  amount  of  $1,226.  The 
defendant  refused  to  receive  these  goods.  They  were  re- 
sold after  notice  to  the  defendant.  At  this  sale  they  pro- 
duced $1,013.  The  commission  and  charges  amounted  to 
$63,  and  the  plaintiff’s  claim  was  in  all  $276.63.  A 
portion  of  the  goods  were  in  the  plaintiff’s  warehouse  at  the 
time.  The  rest  were  in  a cellar  on  Toronto  street,  of  which 
the  plaintiff  had  the  key.  All  the  liquor  in  wood  and 
glass  was  sold  by  sample. 

It  was  objected  for  the  defendant  that  there  was  no 
sufficient  contract  under  the  Statute  of  Frauds  : that  the 
contract  was  between  the  owner,  whose  name  was  in  the 
margin,  and  the  defendant;  and  that  the  plaintiff’s  posses- 
sion was  not  sufficient. 

All  the  objections  were  overruled,  leave  being  reserved 
to  the  defendant  to  move  to  enter  a nonsuit,  and  the  case 
proceeded. 

The  defendant  was  called.  He  said  that  as  he  bought 
each  article,  which  purported  to  be  imported,  he  asked  the 
auctioneer  whether  it  was  imported  or  not,  and  that  he 
was  told  that  it  was.  Next  day,  when  he  went  for  the 
articles,  he  refused  to  take  the  goods,  because  they  appeared 
not  to  have  been  imported  goods.  He  said  he  was  ready 
to  take  anything  which  they  had  ready  to  deliver  to  him 
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which  was  imported.  He  said  he  might  have  tasted  all  the 
samples  offered  of  sherry,  &c.  He  came  to  the  conclusion 
that  many  of  the  articles  were  not  imported,  but  manu- 
factured in  Toronto, 

Most  of  the  goods  had  belonged  to  the  estate  of  one 
Strachan,  and  were  sold  on  account  of  the  assignee. 

Strachan  was  called  as  a witness.  He  said  the  “ Old  Tom 
Gin”  was  imported.  “ Dupont’s  Brandy”  was  not  imported 
brandy,  but  was  made  here.  “ Duval  & Davey’s”  was  also 
made  here.  These  manufactured  brandies  are  not  distilled 
brandies.  Brandy  marked  “J.  H.  & Co.”  was  manufactured 
liquor,  not  imported  or  distilled.  Martel  & Co.’s  cognac  was 
imported.  Marette  & Co.,  was  manufactured  here.  Malt 
whiskey  was  imported  Scotch  whiskey.  Craig  & Co.’s  Old 
Tom  was  manufactured  here — a fancy,  not  a real  brand. 
Marette’s  brandy,  in  flasks,  was  made  here.  St.  Julien’s 
claret  was  genuine.  The  champagne  was  uncertain.  De 
Kuyper’s  gin  was  imported.  The  port  wine  was  made  here. 
The  sherry  was  doubtful. 

He  said  it  was  well-known  in  the  trade  that  low 
priced  brandy  was  manufactured.  Dupont,  Marette,  Craig  & 
Co.  were  also  so  known.  There  was  about  one  gallon  of  good 
imported  liquor  to  nine  gallons  of  common  spirits.  These 
articles  were  all  known  in  the  trade  by  the  names  they 
bear. 

Stegman,  who  was  at  the  sale,  said  he  understood  the 
port  and  sherry  were  sold  as  imported  goods.  He  tasted 
them.  They  were  very  poor ; both  manufactured  articles. 

In  reply  the  plaintiff  gave  very  strong  evidence  that  the 
goods  were  not  sold,  or  spoken  of,  or  warranted  as  imported 
liquors.  The  auctioneer  swore  he  knew  nothing  of  them, 
beyond  the  description. 

Mr.  Baxter  also  gave  evidence  that  many  of  these  brands 
were  known  in  the  trade  to  be  manufactured  in  Canada, 
and  that  liquors  called  brandies,  wines,  and  gins,  were  all 
sold  in  the  trade  as  adulterated  liquors. 

It  was  also  proved  that  there  were  such  articles  as  imita- 
tion “ Hennessy  ” (a  well-known  foreign  brandy  brand) ; 
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also  articles  known  such  as  Dupont,  Marette  & Co.,  &c. : that 
these  were  well-known  “low  grades”  of  wines  and  spirits. 

It  was  said  that  when  the  plaintiff  asked  if  the  lot  of 
“ Port  ” was  imported,  the  whole  audience  laughed  at 
him.  Some  of  the  wines  sold  were  genuine,  some  not. 

Some  evidence  was  given  that  the  prices  for  the  genuine 
imported  articles  would  be  very  far  higher  than  the  prices 
here  given.  The  attendance  at  this  sale  was  large. 

After  the  Counsel  on  both  sides  had  addressed  the  jury, 
it  was  noted  in  the  learned  Judge’s  notes  as  follows  : “ With 
the  assent  of  Counsel  on  both  sides  I act  on  section  32, 
of  the  Administration  of  Justice  Act  of  1874,  and  leave  to 
the  jury  two  questions  only  : 1.  Whether  there  was  any 
representation  made  by  the  auctioneer  at  the  sale  that  any 
of  the  goods,  wines,  or  liquors  sold  and  knocked  down  to 
the  defendant,  which  in  fact  had  not  been  imported,  were 
imported  wines  or  liquors  ? 2.  If  yea,  did  the  defendant 

buy  relying  on  such  representations  ? 

The  jury  answered,  “ We  find  that  the  auctioneer  did 
not  commit  himself  by  word  of  mouth  as  to  the  liquors 
being  imported.” 

The  learned  Judge  reserved  the  a verdict,  but  afterwards 
en  tered  it  for  the  plaintiff  for  $276.63. 

There  was  also  an  objection  noted  that  the  auctioneer 
could  not  recover  for  the  expenses  of  the  abortive  sale  ; 
they  credit  only  the  net  proceeds  of  the  re-sale. 

In  Easter  term,  May  25th,  1875,  M.  C . Cameron , Q.  C., 
obtained  a rule  nisi  to  enter  a nonsuit,  or  for  new  trial  on 
the  law  and  evidence,  and  for  misdirection  in  directing 
the  jury  that  the  contract  proved  was  a contract  between 
the  plaintiff  and  the  defendant ; and  in  directing  that 
though  the  goods  were  described  in  the  contract,  the 
defendant  was  bound  to  take  them  as  being  sold  by 
sample ; and  that,  though  they  were  not  in  the  auctioneer’s 
possession,  he  had  the  right  to  recover,  and  that  a sale 
by  Oliver  was  a sale  by  the  plaintiff ; and  that  the 
contract  proved  was  a contract  of  sale ; and  that  the  find- 
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ing  of  the  jury  does  not  determine  the  rights  of  the  parties; 
and  that  the  verdict  was  excessive,  as  including  the  expenes 
of  the  re-sale. 

In  Michaelmas  Term,  November  27th,  1875,  J.  T.  Small 
shewed  cause.  The  defendant  cannot  now  raise  any  objec- 
tion on  the  ground  of  misdirection,  as  he  submitted  to  the 
two  questions  being  submitted  to  the  jury  under  sec.  22  of 
the  Aministration  of  Justice  Act,  on  which  the  case  were  to 
be  decided.  However,  there  was  no  misdirection.  There 
was  a valid  contract  between  the  plaintiff  and  the  defend- 
ant, and  it  was  so  held  in  the  previous  report  of  the  case, 
21  C.  P.  571.  The  memorandum  of  sale  did  not  constitute 
the  whole  contract  between  the  parties,  but  the  surrounding 
circumstances  may  be  looked  to  to  see  what  the  parties 
intended,  and  it  is  quite  clear  that  it  was  never  intended 
that  the  goods  were  to  be  sold  according  to  the  description ; 
at  all  events  they  were  sold  by  sample,  and  the  defen- 
dant wrell  knew  what  he  was  purchasing.  There  was 
clearly  no  warranty,  and  the  jury  have  found  that  there 
was  no  verbal  representation  made  as  to  the  goods  being 
imported.  But  even  if  there  was  a breach  of  warranty 
it  does  not  rescind  the  contract,  but  is  only  a ground  for 
mitigation  of  damages  : Mody  v.  Greg  son,  L.  R.  4 Ex.  69  ; 
Jones  v.  Just , L.  R.  3 Q.  B.  197  ; Barr  v.  Gibson,  3 M. 
& W.  390  ; Smith  v.  Hughes,  L.  R.  6 Q.  B.  597  ; Castor  v. 
Crick,  4 H.  & N.  412;  Craig  v.  Miller,  22  C.  P.  348  ; Power 
v Barham,  4 Ad.  & E.  473  ; Stucley  v.  Baily  1 H.  & (J.  405; 
Baker  v.  Faivkes,  35  U.  C.  R.  302  ; Chanter  v.  Hopkins,  4 
M.  & W.  399.  There  was  sufficient  possession  in  the  auc- 
tioneer ; part  was  proved  to  have  been  in  his  actual  posses- 
sion, and  the  residue  was  in  Morrison’s  cellar,  of  which  the 
plaintiff  had  the  key  : Williams  v.  Millington,  1 H.  Black 
81  ; Add.  on  Contracts,  7th  ed.,  59.  As  to  the  objection 
that  the  sale  was  by  Oliver  and  not  by  the  plaintiff,  it 
was  not  taken  at  the  trial  and  cannot  now  be  raised. 
Neither  can  the  objection  as  to  the  verdict  not  being  con- 
clusive, for  the  defendant, by  assenting  to  the  questions  sub- 
mitted to  the  jury,  is  estopped  from  now  raising  this 
objection. 
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McMichael,  Q.  C.,  contra.  The  assent  of  the  defendant 
to  the  questions  submitted  to  the  jury  does  not  now  pre- 
clude him  from  relying  on  the  objections  raised.  The 
goods  were  sold  by  the  description  contained  in  the  con- 
tract of  sale,  which  described  them  as  genuine  imported 
articles,  and  even  if  they  must  be  considered  as  sold  by 
sample,  it  must  be  proved  to  be  the  samples  of  imported 
articles  : Mody  v.  Greg  son,  L.  R.  4 Ex.  49;  Nichols  v.  Godts 
10  Ex.  191 ; and  evidence  is  not  admissible  to  shew  that 
the  contract  is  different  from  what  is  stated  in  the  contract  : 
Joslin  v.  Kingsford,  13  C.  B.  N.  S.  447.  There  is  no 
knowledge  in  the  trade  that  liquors  sold  as  imported  are 
in  fact  of  home  manufacture.  But  even  if  there  were  such 
knowledge  it  cannot  affect  the  defendant  as  he  thought  he 
was  buying  the  genuine  article.  The  Courts  will  not  assist 
in  these  frauds  being  perpetrated  on  the  public.  Also  it  is 
not  shewn  that  the  goods  were  in  the  possession  of  the 
auctioneer ; and  the  sale  was  by  Oliver,  and  not  by  the 
plaintiff. 

February  7th,  1876.  Hagarty,  C.  J.,  delivered  the 
judgment  of  the  Court. 

Many  of  the  objections  in  the  rule  have  already  been 
disposed  of.  This  case  was  before  us  on  motion  to  set 
aside  a nonsuit,  and  our  judgment  is  reported  in  24  C.  P.  571. 
The  plaintiff  ’s  right  to  sue  and  the  objections  on  the  Statute 
of  Frauds  are  there  disposed  of. 

Possession  in  the  plaintiff  sufficient  to  maintain  the  action 
was,  we  think,  quite  sufficiently  proved.  We  think  there 
was  a sufficient  contract  of  sale  ; and  Oliver’s  acting  for 
the  plaintiff  was  sufficient. 

The  point  chiefly  argued  before  us,  (and  very  ably  argued), 
was,  that  even  if  the  goods  were  sold  by  sample  and  cor- 
responded with  the  sample,  still  if  they  were  no!  in  fact  the 
actual  goods  they  were  described  to  be,  the  defendant  was 
not  bound.  For  instance,  if  an  article  was  sold  as  “Sherry,” 
which  was  made  in  Canada,  that  it  was  not  “Sherry”  in 
reality. 

We  find  nothing  in  the  notes  of  the  Judge,  as  to  his 
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directing  the  jury  in  the  manner  complained  of  as  to  sale 
by  sample. 

But  we  find  both  counsel  finally  agreeing  on  the  form 
in  which  the  case  was  to  be  put  to  the  jury,  in  the  two 
qustions  submitted. 

To  our  minds  this  conveys  the  strong  conviction  that  it 
was  finally  rested  on  the  question  of  warranty  or  no 
warranty,  as  to  the  articles  being  imported  goods.  And 
the  defendant  in  his  evidence  seems  to  us  to  rest  his 
refusal  to  accept  the  goods^  on  the  ground  of  their  not 
being  imported  as  represented  at  the  sale. 

“ Was  there  any  representation  made  by  the  auctioneer 
at  the  sale,”  &c.,  means,  we  think,  something  said  or  stated 
by  him  or  some  one  on  his  behalf.  The  answer  of  the  jury 
disposed  of  this  against  the  defendant,  and  we  think  there 
was  ample  evidence  to  warrant  their  finding  as  they  did. 

It  does  not  appear  that  the  defendant  asked  or  sug- 
gested that  any  other  question  should  be  put,  or  argued 
that  the  questions  actually  submitted  would  not  embrace 
the  points  of  fact  in  dispute,  .or  dispose  of  the  issues, 
for  trial. 

This  is  a second  trial,  and  we  do  not  think  we  should 
send  it  down  for  a third  trial,  unless  there  has  been  some 
clear  miscarriage. 

It  is  impossible  to  read  the  evidence  without  coming  to 
the  conclusion  that  all  those  names  and  brands  contained 
in  the  invoice  are  well  understood  in  the  trade. 

Where,  as  has  been  found  here,  there  was  no  express 
warranty  that  the  wines  or  brandies  were  imported,  it 
seems,  on  this  evidence,  impossible  to  believe  that  a 
liquor  dealer  like  the  plaintiff,  surrounded  by  many  other 
liquor  dealers,  would  naturally  suppose  because  he  is  bid- 
ding for  an  article  called  “ Port  Wine,”  that  the  article 
necessarily  came  from  the  vineyards  of  the  Douro,  or  that 
“ Sherry”  at  forty  cents  a gallon,  or  eight  cents  a bottle,  must 
be  the  product  of  a Spanish  vintage.  We  gather  from  the 
evidence  that  the  home  manufacture  of  these  so  called 
wines,  gins,  and  brandies,  is  a well-known  fact  in  the 
6 — VOL.  XXVI  C.P. 
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liquor  trade  ; and  that  in  the  absence  of  warranty,  the 
“ brand”  is  imaginative. 

The  evidence  shews  very  clearly  the  tricks  and  frauds 
to  which  the  innocent  public  may  be  exposed.  But  our 
legal  sympathies  need  hardly  be  called  forth  on  behalf  of  a 
vendor  of  liquors  attending  a “ trade  sale  ” of  wines  and 
brandies.  We  think  we  must  assume  him  to  be  cognizant 
of  matters  sworn  to  be  well-known  and  understood  in  the 
trade. 

In  the  view  we  take  of  the  evidence,  and  of  the  manner 
in  which  the  cjse  appears  in  the  notes  and  was  finally  left 
to  the  jury,  we  do  not  feel  it  necessary  to  review  the  cases 
cited  on  the  argument. 

Assuming  the  plaintiff  ’s  right  to  sue  in  his  own  name, 
we  see  nothing  in  the  objection  as  to  the  expenses  of  the 
re-sale.  It  was  part  of  the  original  conditions  of  sale. 
Where  a number  of  articles  belonging  to  different  owners 
are  sold  by  auction  in  this  manner,  we  can  see  no  reason 
why  the  auctioneer  may  not  sue  and  recover  such  expenses. 
In  any  event  they  would  form  a reasonable  part  of  the 
estimate  of  the  loss  sustained  by  the  defendant’s  breach  of 
contract. 

No  point  was  taken  at  the  trial  as  to  the  frame  of  the 
pleadings,  such  as  arose  in  Lamond  v.  Davall,  9 Q.  B.  1030, 
(not  cited  or  relied  on).  See  also  Macdonald  v.  Long- 
bottom , 1 E.  & E.  978,  in  appeal,  987. 

The  count  here  seems  framed  from  the  precedent  in 
Bullen  <L  Leake  s,  Prsec.  p.  208,  and  seems  to  avoid  the  diffi- 
culty that  arose  in  the  case  cited  as  to  the  first  sale  being  con- 
ditional, and  therefore  that  the  common  count  for  goods 
bargained  and  sold  would  not  apply. 

Lord  Denman  says, at  p.  1032  “Inconvenience  and  injustice 
would  be  avoided  by  holding  that  the  sale  is  conditioned 
to  be  void  in  case  of  default,  and  that  the  defaulter,  in  case 
of  re-sale,  is  liable  for  the  difference  and  expenses .”  See 
also  Acebal  v.  Levy , 10  Bing.  376,  at  p.  384. 

In  the  case  of  Lamond  et  al.  v.  Davall,  the  plaintiffs  were 
auctioneers,  and  had  sold  shares  by  auction  to  the  defendant 
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at  £79  and  had  afterwards  resold  them  at  £63,  and 
were  now  suing  for  the  £79.  The  condition  of  sale  was 
that  if  the  purchaser  would  not  pay  next  clay  he  should  be 
answerable  for  the  loss  on  re-sale.  The  count  was  for  shares, 
&c.,  bargained  and  sold,  &c.  It  was  objected  that  the 
evidence  shewed  a conditional  sale  made  void  by  the  re-sale, 
whereas  the  declaration  was  on  an  absolute  sale  still  sub- 
sisting. This  objection  was  upheld  and  the  plaintiffs  non- 
suited. 

Rule  discharged. 


Brown  y.  Blackwell. 

Nisi  Prius — Agreement  of  counsel  for  entry  of  verdict — Eight  to  repudiate 
before  entry  of. 

By  a verbal  agreement  made  by  counsel  at  nisi  prius,  a verdict  was  to  be 
entered  for  the  plaintiff  for  a named  amount,  the  defendant  to  pay  in 
addition  certain  Chancery  costs  arising  out  of  the  same  transaction. 
Before,  however,  the  verdict  was  rendered,  the  defendant’s  counsel,  on 
being  informed  by  his  client  that  he  would  not  agree  to  pay  these  costs 
repudiated  the  agreement,  so  far  as  such  costs  were  concerned. 

Held , that  the  defendant,  was  entitled  before  the  verdict  was  recovered  to 
so  repudiate,  and  having  done  so  as  to  the  Chancery  costs,  the  plaintiff 
having  taken  his  verdict  with  express  notice  of  such  repudiation  could 
not  afterwards  compel  the  defendant  to  carry  out  that  part  of  the 
agreement. 

This  was  an  action  brought  for  the  breach  of  an  alleged 
agreement  to  pay  certain  costs. 

The  cause  was  tried  before  Moss,  J.,  without  a jury,  at 
London,  at  the  Fall  Assizes  of  1875. 

It  appeared  that  the  plaintiff  had  sued  his  landlord,  the 
defendant,  for  damages  for  an  illegal  distress.  A bill  had  been 
filed  in  Chancery  by  the  defendant,  respecting  the  dealings 
between  the  parties,  which  had  not  proceeded  to  decree ; 
and  considerable  costs  had  been  incurred  on  each  side. 

When  the  action  at  law  came  on  for  trial,  the  counsel 
on  both  sides  tried  to  effect  a settlement.  The  Chancery 
costs  were  the  difficulty.  The  plaintiff  contended  that  his 
and  the  defendant’s  counsel  agreed  that  a verdict  should  be 
taken  by  consent  for  $500  damages,  and  that  the  defendant 
should  also  pay  the  plaintiff’s  Chancery  costs. 
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The  plaintiff’s  counsel  distinctly  swore  to  making  the 
agreement  with  the  opposite  counsel.  The  defendant’s 
counsel  denied  the  agreement ; but  said  that,  at  all  events* 
before  the  verdict  by  consent  was  recorded,  he  distinctly 
told  the  plaintiff’s  counsel  in  Court  that  his  client  would 
not  agree  to  pay  the  Equity  costs.  He  was  willing  to  con- 
sent to  a verdict  for  the  $500,  but  repudiated  all  promise 
to  pay  the  costs. 

The  plaintiff’s  counsel  swore  that  it  was  after  the  agree- 
ment was  concluded,  and  they  were  proceeding  with  taking  the 
verdict  when  the  defendant’s  counsel  repudiated.  “The  clerk 
was  just  then  reading  the  verdict  to  the  jury.  It  was  not 
a physical  impossibility  to  have  intercepted  it ; but  I was 
excited  by  the  defendant’s  counsel’s  repudiation,  and  * * 
the  opportunity  passed.”  He  had  previously  stated,  that 
“just  as  the  clerk  was  reading  the  verdict  to  the  jury,  I 
was  writing  a consent  headed  in  the  Chancery  suit.  The 
defendant’^  counsel  noticed  me  writing,  and  he  repudia- 
ted the  contract.  I could  not  get  the  entry  of  the  verdict 
stopped.” 

The  learned  Judge  left  two  questions  to  the  jury  : 1.  Did 
the  plaintiff’s  and  defendant’s  counsel  come  to  an  agree- 
ment in  fact  that  these  Chancery  costs  should  be  paid  by 
the  defendant  to  the  plaintiff  ? 2.  If  they  had  made  such 

an  agreement,  did  the  defendants  counsel  repudiate  and 
communicate  to  the  plaintiff’s  counsel  that  defendant  would 
not  pay  these  Chancery  costs  at  such  a reasonable  time, 
before  the  verdict  had  been  finally  rendered,  that  the  trial 
at  law  could  still  have  been  proceeded  with. 

The  jury  answered  both  questions  in  the  affirmative. 

A verdict  was  then  entered  for  the  plaintiff  for  the  amount 
of  the  costs,  $764,  subject  to  taxation,  with  leave  to  the 
defendant  to  move  to  enter  a nonsuit,  or  a verdict  for 
the  defendant  on  the  answers  given  by  the  jury. 

In  Michaelmas  term,  November  18th,  1875,  Osier  obtained 
a rule  nisi  on  the  leave  reserved. 

In  this  term,  February  11th,  1876,  Robinson,  Q.C.,  shewed 
cause.  The  question  as  to  what  agreement  was  made  was 
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for  the  jury,  and  the  evidence  tully  warrants  their 
finding.  Assuming  then  the  agreement  to  have  been 
made,  it  was  made  on  good  consideration,  and  therefore* 
there  was  no  power  in  one  of  the  parties  to  rescind  it  with- 
out the  consent  of  the  other.  There  could  be  no  rescission 
except  by  the  mutual  consent  of  both  the  parties,  or  except 
by  express  provision  therefor  in  the  agreement.  There  is  no 
difference  between  this  and  any  other  agreement,  as  for  in- 
stance, one  for  the  sale  of  goods,  and  it  is  quite  clear  that  there 
could  be  no  rescission  there  : Bailey  v.  Sweeting , 9 C.  B.  N. 
S.  843  ; Buxton  v.  Rust,  L.  R.  7 Ex.  1 ; Wilkinson  v.  Evans, 
L.  R.  1 C.  P.  407 ; Smith  on  Contracts,  6th  ed.,  137.  The 
agreement  cannot  be  questioned  for  want  of  authority  to 
make  it ; for  a counsel  at  nisi  jprius  has  clearly  authority 
to  enter  into  a compromise,  and  the  Chancery  costs  cannot 
be  considered  a collateral  matter ; for  both  common  law 
and  Chancery  suits  arose  out  of  the  same  dispute.  The 
defendant’s  counsel,  should  have  stopped  the  verdict  being 
entered,  for  he  knew  that  it  was  being  taken  on  the  faith 
of  the  agreement  made,  and  which  the  jury  have  found. 
By  allowing  it  to  be  taken  in  his  presence,  when  he  could 
have  objected  and  prevented  it,  he  must  be  taken  to  have 
assented  to  any  agreement  which  the  plaintiff  could  form  : 
Swinfen  v.  Swinfen,  18  C.  B.  485  ; Swinfen  v.  Lord 
Chelmsford , 5 H.  & N.  890 ; Prestwich  v.  Poley,  18  C.  B. 
N.  S.  806  ; Roscoe’s  N.  P.  Ev.,  13th  ed.,  287;  Butler  v. 
Knight , L.  R.  2 Ex.  109;  Lovegrove  v.  White,  L.  R.  6 C,  P. 
440 ; King  v.  Pinsoneault,  L.  R.  6 P.  C.  245. 

Osier,  contra.  There  never  was  any  agreement  as  to 
the  Chancery  costs,  and,  at  all  events,  to  be  valid,  it  should 
have  been  in  writing.  As  soon  as  the  defendant’s  counsel 
discovered  that  the  Chancery  costs  were  going  to  be  in- 
cluded, he  repudiated  the  agreement.  There  was  no 
necessity  for  his  stopping  the  verdict  being  entered.  The 
moment  he  notified  his  repudiation  of  the  Chancery  costs 
to  that  extent  the  verdict  had  no  effect.  There  was, 
however,  no  authority  to  make . the  agreement  ; at  all 
events  it  must  relate  to  something  arising  out  of  the  very 
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suit  about  to  be  tried,  and  not  to  collateral  matters,  which 
the  Chancery  costs  clearly  were.  He  referred,  in  addition 
to  the  cases  cited,  to  Rumsey  v.  King,  33  L.  T.  N.  S.  728 ; 
Wilson  v.  Corporation  of  Huron  and  Bruce,  11  C.  P.  548 ; 
Horan  v.  Great  Western  R.  W.  Co.,  14  U.  C.  R.  403 ; 
Phelps  v.  Prothero,  16  C.  B.  370  ; Young  v.  Shore,  2 0.  S. 
314 ; Beivcir  v.  Orr,  3 Chan.  Chamb.  324  ; Bailey  v.  Bailey, 
2 Chan.  Chamb.  58, 

March  10th,  1876.  Hag  arty,  C.  J. — We  see  no  reason 
to  interfere  with  these  findings  on  the  merits,  and  the  learned 
Judge  who  tried  the  case  takes  the  same  view. 

The  plaintiff  seems  in  this  difficulty.  His  verdict  for  $500 
was  taken  on  the  defendant’s  consent.  The  latter  does  not 
dispute  his  consent,  so  far  as  the  verdict  is  concerned.  But 
he  availed  himself  of  such  consent  with  express  notice  that 
the  defendant  refused  to  pay  these  Chancery  costs. 

We  feel  satisfied  he  cannot  hold  a verdict  so  obtained, 
and  at  the  same  time  claim  the  performance  of  a wholly 
collateral  matter  after  the  notice  given  him. 

If  he  had  consented  to  accept  this  amount  by  mistake, 
or  allowed  the  verdict  so  to  pass,  thinking  it  was  in  the 
agreement  that  he  should  in  addition  be  paid  these  costs, 
we  think  he  should  have  got  rid  of  his  verdict,  and  fallen 
back  on  his  right  to  demand  larger  damages  if  he  could  get 
them. 

Mr.  Robinson,  in  his  able  argument,  was  obliged  to  insist 
that  if  the  counsel  had  concluded  such  an  agreement,  it  was 
wholly  irrevocable,  except  by  common  consent. 

We  should  be  sorry  to  think  that  any  such  rule  should 
attach  to  a verbal  discussion  as  to  the  terms  on  which  a verdict 
should  be  taken  between  counsel  at  nisi  prius,  and  where 
immediately  before  any  step  was  taken  or  verdict  recorded, 
one  of  the  counsel,  either  from  recollection  as  to  something 
he  might  have  forgotten,  or  some  misapprehension  as  to  his 
clients  wishes,  tells  the  other  that  he  cannot  consent,  or 
that  his  client  will  not  consent.  The  other  then,  I think, 
acts  at  his  peril.  Even  the  common  formality  of  reducing 
the  agreement  to  writing  was  not  observed. 
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It  would  be  most  injurious,  we  think,  to  the  free  dis- 
cussion of  terms  of  proposed  settlement  between  counsel,  if 
any  such  rule  as  that  contended  for  were  laid  down.  We 
may,  at  all  events,  until  either  the  proposed  terms  were 
reduced  to  writing,  or  a step  taken,  assume  that  every 
thing  was  in  fieri.  The  plaintiff’s  counsel  commenced 
writing  a paper  relating  to  the  Chancery  costs,  the  defend- 
ant’s counsel  sees  him  at  this,  and  at  once  tells  him  his 
client  will  not  agree  to  pay  them.  Even  if  the  defendant’s 
counsel  had  so  agreed,  and  was  then  told  by  his  client  he 
would  not  consent,  I think  there  was  still  in  this  case  the 
right  to  repudiate.  The  counsel  was  only  acting  for  his 
client.  W e think  thar  the  repudiation  of  what  he  had  done 
by  the  client,  promptly  announced  before  anything  was  done 
or  any  prejudice  whatever  done  to  the  opposite  party,  is 
sufficient  to  put  an  end  to  any  supposed  agreement. 

We  have  not  here  to  deal  with  such  a formal  and  clear, 
agreement  in  writing  as  was  made  in  Prestwick  v.  Poley 
18  C.  B.  N.  S.  806.  See  also  Rumsey  v.  King , 83  L.  T. 
N.  S.  728. 

We  decide  the  case  on  the  facts  before  us,  and  hold  that 
the  defendant  is  not  liable,  and  that  the  rule  should  be 
absolute  to  enter  a nonsuit. 

Gwynne,  J. — The  plaintiff’s  counsel  could  not  have  had 
a verdict  by  consent  recorded,  unless  upon  a written 
authority  or  consent  given  in  Court  by  the  defendant,  his 
counsel,  or  attorney.  If  when  the  plaintiff’s  counsel  pro- 
ceeded to  ask  to  have  a verdict  by  consent  recorded  in  favor 
of  the  plaintiff,  the  defendant,  by  his  counsel,  had  got  up  in 
Court  and  repudiated  or  withdrawn  the  consent,  the  verdict 
could  not  have  been  recorded,  and  the  Judge  would  have 
required  the  case  to  proceed.  The  prior  consent  of  counsel 
or  of  the  parties  would  have  been  insufficient  to  entitle  the 
plaintiff  to  his  verdict,  unless,  at  least,  it  should  be  taken 
before  the  consent  was  withdrawn,  and  upon  the  faith  of 
that  consent’s  continued  existence. 

Now,  the  jury  have  found  that  the  defendant’s  counsel 
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and  attorney,  upon  whose  consent  it  is  the  plaintiff  claims 
the  right  of  retaining  his  verdict,  withdrew  his  consent, 
and  refused  to  suffer  the  verdict  to  he  taken,  if  the  pay- 
ment qf  the  Chancery  costs  by  the  defendant  should  be 
considered  to  be  part  of  the  terms  upon  which  the  verdict 
should  be  taken,  in  a sufficiently  reasonable  time  before  the 
verdict  was  recorded  to  have  enabled  the  plaintiff  to  pro- 
ceed with  the  trial. 

He  was  willing  to  consent  to  a verdict  for  $500,  which 
would  carry  with  it  the  costs  of  suit ; but  refused  to  allow 
a verdict  to  be  taken  upon  the  condition  that  the  defendant 
should  also  pay  the  Chancery  costs. 

The  effect  of  this  finding,  as  it  appears  to  me,  compels  us 
to  hold  that  the  verdict  was  taken  by  the  defendant’s  con- 
sent only  to  the  extent  of  the  $500,  and  the  costs  of  the 
suit ; and  that  the  plaintiff  cannot  in  this  action  recover 
the  Chancery  costs.  He  must  apply  for  them  as  he  may 
be  advised  to  the  Court  of  Chancery. 

Galt,  J.,  concurred. 


Rule  absolute . 
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Timmins  v.  Surples. 

A greement — Consideration — Fraud. 

The  plaintiff’s  goods  being  about  to  be  sold  under  a distress  for  rent,  it 
was  agreed  between  the  plaintiff  and  the  defendant  that  if  the  defendant 
would  go  to  the  sale  and  purchase  the  goods,  the  plaintiff  would  at  a 
future  day  repay  him  the  price  and  interest,  when  the  defendant  was  to 
give  him  the  goods.  The  defendant  went  to  the  sale  and  purchased  the 
goods  ; but,  though  some  months  afterwards  the  plaintiff  tendered  the 
amount  and  interest,  defendant  did  not  deliyer  the  goods. 

Held , that  there  was  no  contract,  on  which  the  defendant  could  be  held 
liable  for  damages  5 and  that  the  plaintiff’s  remedy,  if  any,  was  by  an 
action  for  deceit,  or  by  a proceeding  in  equity  to  have  the  defendant 
declared  a trustee  for  him. 

Declaration.  First  count : that  in  consideration  that  the 
plaintiff  would  employ  the  defendant  to  buy  certain  goods 
and  hold  them  for  the  plaintiff’s  use,  for  reward,  the  defen- 
dant promised  to  buy  them,  hold  them,  and  on  request 
deliver  them  to  the  plaintiff  on  payment  of  what  he  should 
pay  therefor  and  interest : that  the  defendant  bought  and 
had  them  on  these  terms,  &c.;  and  averring,  as  a breach, 
non-delivery. 

Second  count : that  in  consideration  of  the  payment  of 
interest  and  the  use  of  the  goods,  the  defendant  promised 
to  buy  them,  hold  them  for  plaintiff’s  use,  and  deliver  them 
to  him  on  payment  of  the  amount  he  should  pay  therefor 
with  interest : that  he  bought  and  held  them  on  these 
terms;  and  averring  as  a breach  the  refusal  to  deliver. 

The  common  counts  were  also  added. 

The  cause  was  tried  before  Gwynne,  J.,  and  a jury,  at 
Barrie,  at  the  fall  Assizes  of  1875. 

From  the  evidence  it  appeared  that  the  plaintiff’s  goods 
were  about  to  be  sold  for  rent,  and  an  agreement,  some- 
what of  the  character  stated  in  the  declaration,  was  sworn 
to  by  the  plaintiff.  The  defendant  purchased  most  of  the 
goods  at  the  sale,  as  he  swore,  at  full  value,  but,  as  the 
plaintiff  said,  at  an  undervalue.  After  some  months  the 
plaintiff  tendered  the  amount  and  interest  to  the  defendant, 
demanding  all  the  things.  The  defendant  said  he  offered 
back  all  he  had  remaining : that  he  had  sold  two  articles, 
and  some  of  the  cattle  purchased  had  died. 

7 — VOL.  XXVI  C.P. 
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The  learned  Judge  was  of  opinion  that  the  action  would 
not  lie,  and  entered  a nonsuit. 

In  Michaelmas  term,  November  16th,  1875,  McCarthy , 
Q.  C.,  obtained  a rule  nisi  to  set  aside  the  nonsuit,  and 
for  a new  trial. 

In  this  term,  February  14th,  1876,  T.  Ferguson  shewed 
cause.  The  action  clearly  cannot  be  supported,  as  there  is 
no  evidence  whatever  of  any  consideration  upon  which  the 
plaintiff  can  base  the  alleged  promise.  The  nonsuit  was 
therefore  right. 

McCarthy , Q.  C.,  contra.  The  evidence  shews  that  the 
agreement  was,  that  the  defendant  was  to  go  to  the  sale 
and  purchase  the  goods  for  the  plaintiff.  Probably,  if  the 
defendant  had  not  gone  to  the  sale,  no  action  would  lie 
for  want  of  a consideration  for  the  promise ; but  having 
entered  upon  the  performance  of  the  agreement  by  going  to 
the  sale  as  the  plaintiff’s  agent  and  purchasing  the  goods,  he 
cannot  afterwards  refuse  to  deliver  the  goods  on  the  ground 
of  a want  of  a consideration,  and  the  words  for  reward  in 
the  declaration  may  be  struck  out.  The  property  in  the 
goods  clearly  passed  to  the  plaintiff,  the  defendant  either 
buying  them  as  the  plaintiff’s  agent,  with  the  right  to 
recover  from  the  plaintiff  the  purchase  money,  or  else  he  is 
in  the  position  of  a pawnee  or  pledgee,  and  is  entitled  to 
hold  the  goods  until  repaid.  There  was  nothing  to  prevent 
the  plaintiff  from  going  to  the  sale  and  purchasing  for  him- 
self, and  therefore  from  appointing  an  agent  to  do  so  for 
him  : Holliday  v.  Holgate,  L.  R.  3 Ex.  299  ; Johnson  v. 
St  ear,  15  C.  B.  N.  S.  330;  Flory  v.  Denny,  7 Ex.  581. 

March  10th,  1875.  Hag  arty,  C.  J.,  delivered  the  judg- 
ment of  the  Court. 

I cannot  but  think  with  the  learned  Judge  who  non- 
suited the  plaintiff,  that  the  form  of  action  is  misconceived, 

I do  not  think  there  was  such  a contract  averred  as 
would  render  the  defendant  liable  for  damages  for  not  per- 
forming it. 
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It  was  a public  sale,  at  which  the  defendant  could  bid 
with  the  rest  of  the  world  without  any  agreement  with  the 
plaintiff. 

It  seems  to  be  simply  as  if  the  plaintiff  said : “ If  you 
will  buy  my  goods  at  this  sale,  I will  pay  you  back  the 
price  with  interest  at  a future  day,  and  you  will  then  give 
me  back  the  goods.”  The  defendant  agreed  to  this.  But 
he  is  surely  not  bound  on  any  valid  consideration  to  go  to 
the  sale  and  buy. 

It  seems,  in  substance,  hardly  anything  more  than  a 
promise  to  advance  money  to  be  repaid  with  ordinary 
interest  at  a future  day. 

To  create  any  liability  on  the  defendant  to  answer  in 
damages,  I think  the  plaintiff  should  base  his  claim  at  law 
on  some  fraud  or  deceit,  if  he  can  prove  it,  e.g.,  that  in 'con- 
sequence of  the  defendant  deceitfully  undertaking  to  buy 
the  cattle,  or  of  his  deceitfully  and  falsely  representing  to 
the  assembled  buyers  that  he  was  buying  in  for  the  plain- 
tiff, the  owner,  others  were  prevented  from  bidding,  and  the 
goods  were  knocked  down  at  lower  rates,  to  the  plaintiff's 
damage,  or  that  by  the  defendant’s  deceit  the  plaintiff  was 
prevented  from  employing  or  procuring  some  other  person 
to  advance  the  necessary  money  and  purchase  the  goods  or 
pay  the  landlord’s  claim,  &c,  and  that  the  plaintiff  thereby 
’was  damnified ; or  by  an  equitable  proceeding  to  have  the 
defendant  declared  a trustee  for  the  plaintiff 

But  basing  it  on  contract,  as  is  done  here,  I cannot  see 
any  right  to  recover  on  this  record  and  on  the  evidence 
adduced. 

I cannot,  on  the  whole,  say  that  the  nonsuit  was  wrong. 


Rule  discharged . 
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McDonald  v.  Moore. 

Slander — Declaration — Charge  of  -perjury — Pleading — Evidence. 

Where  a declaration  in  slander  charged  that  the  defendant  had  accused 
the  plaintiff  of  having  taken  a false  oath,  meaning  thereby  that  he  was 
guilty  of  wilful  and  corrupt  perjury  : Held , sufficient  on  motion  in 
arrest  of  judgment,  and  that  no  allegation  of  the  oath  having  been 
made  in  a judicial  proceeding  was  necessary. 

In  such  case,  it  is  a question  for  the  jury  whether  such  meaning  existed, 
or  was  intended  to  be  conveyed  ; and  it  is  not  necessary  to  shew  the 
actual  existence  of  the  suit  or  proceeding  in  which  the  oath  was 
alleged  to  have  been  taken. 

Action  of  slander. 

The  second  count  of  the  declaration  is  the  only  one  now 
in  question.  It  stated  that  defendant  falsely,  &c.,  spoke  of 
the  plaintiff  “ that  no  person  would  believe  him  after  an 
oath  which  he  took,  which  he  knew  was  false ; and  you 
(the  plaintiff)  knew  that  you  were  taking  a false  oath 
when  you  took  it,”  the  defendant  thereby  meaning  that  the 
plaintiff  had  been  guilty  of  wilful  and  corrupt  perjury. 

Plea : not  guilty. 

The  cause  was  tried  before  Gwynne,  J.,  and  a jury,  at 
Barrie,  at  the  Fall  Assizes  of  1875. 

» At  the  trial  the  words  were  clearly  proved,  but  the 
plaintiff  himself  heard  no  reference  made  by  the  defend- 
ant to  any  suit. 

One  of  the  witnesses,  however,  swore  that  the  defendant 
spoke  of  an  oath  the  plaintiff'  had  taken  in  a case  of 
Sheridan  v.  Gunn,  and  that  he  spoke  in  reference  to  that 
case. 

For  the  defendant  it  was  objected  that  taking  the  oath 
should  be  shewn  to  have  been  in  a judicial  proceeding, 
and  Hogle  v.  Ilogle , 16  U.  C.  It.  58,  and  Green  v.  Camp- 
bell, 6 C.  P.  50,  were  cited. 

The  learned  Judge  overruled  the  objection,  but  reserved 
leave  to  the  defendant  to  move  to  enter  a nonsuit. 

The  learned  Judge  asked  the  jury  “whether  the  defen- 
dant intended  to  charge  the  plaintiff*  with  having  wilfully 
taken  a false  oath  in  a judicial  proceeding. 

The  jury  found  for  the  plaintiff  with  $50  damages. 


M’DONALD  V.  MOOEE. 


53 


In  Michaelmas  term,  November  15th,  1875,  McCarthy, 
Q.  C.,  obtained  a rule  nisi  on  the  leave  reserved,  on  the 
ground  that  neither  the  declaration  nor  the  evidence 
shewed  the  oath  to  have  been  in  any  judicial  proceeding; 
or  to  arrest  the  judgment  on  the  same  ground. 

In  this  term,  February  9th,  1876,  W.  Lount  shewed  cause 
as  to  the  action  in  arrest  of  judgment.  Where  the  words 
are  actionable  in  themselves,  no  innuendo  is  necessary. 
Here  the  words  themselves  amounted  to  an  allegation  that 
the  plaintiff  had  committed  perjury  in  some  judicial  pro- 
ceeding, The  defendant,  moreover,  by  pleading  over  has 
cured  the  defect : Anonymous,  29  U.  C.  R.  456,  where  all 
the  cases  are  collected.  Then,  as  to  a nonsuit  being  entered. 
There  was  certainly  evidence  to  shew  that  the  oath  was 
taken  in  a judicial  proceeding.  One  of  the  witnesses, 
Bingham,  swears  to  its  being  stated  by  the  defendant  to 
have  been  made  in  a case  of  Gunn  v.  Sheridan.  Moreover, 
as  the  defendant  did  not  object  to  the  declaration  on  that 
ground,  the  plaintiff,  in  proving  his  case,  did  not  consider 
it  necessary  to  give  such  evidence,  for  he  did  not  think 
that  the  defendant  intended  to  take  the  objection : Green 
v.  Campbell,  6 C.  P.  50 ; Harvey  v.  French,  1 C.  & M 11 ; 
Day  v.  Robinson,  1 A.  & E.  554. 

McCarthy,  Q.  C.  The  words  are  clearly  not  actionable 
in  themselves:  Ilogle  v.  Hogle,  16  U.  C.  R.  518;  and 
therefore  evidence  should  have  been  given  to  shew  that 
they  were  used  in  an  actionable  sense — namely,  that  the 
oath  was  stated  to  have  been  taken  in  some  judicial 
proceeding.  The  only  evidence  of  this  is  Bingham’s,  but 
the  mere  stating  it  to  have  been  in  the  case  of  Gunn  v. 
Sheridan,  without  any  exemplification  of  the  record  or  judg- 
ment, is  clearly  insufficient.  Although  since  the  C.  L.  P. 
Act  it  is  not  necessary  to  set  out  the  record  and  judgment 
in  the  pleading,  you  must  do  so  in  the  evidence.  When  the 
words  are  ambiguous,  before  you  can  ask  a witness  what 
he  understood  to  be  the  meaning  of  the  words  used,  you 
must  first  lay  some  foundation  upon  which  he  may  base 
his  answer.  There  being  no  evidence  for  the  jury,  a 
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nonsuit  should  have  been  entered : Campbell  v.  Hill,  22  C. 
P.  526 ; in  appeal,  23  C.  P.  473.  The  point  as  to  arrest  of 
judgment  is  not  pressed. 

March  10th,  1876.  Hagarty,  C.  J.,  delivered  the  judg- 
ment of  the  Court. 

Since  the  Common  Law  Procedure  Act,  no  colloquium  is 
necessary,  and  it  seems  to  be  sufficient,  either  to  state 
words  clearly  actionable  in  themselves,  as  imputing  an 
indictable  offence,  or  where,  as  here,  the  words  do  not 
necessarily  make  such  charge,  to  add  a meaning  thereto, 
as  e.g.,  that  the  plaintiff  had  been  guilty  of  wilful  and 
corrupt  perjury. 

The  words,  that  the  plaintiff  took  a false  oath,  do  not 
necessarily  impute  judicial  perjury;  but  when  it  is  added 
that  such  was  the  meaning  of  the  speaker,  and  that  they 
were  meant  to  be  or  were  naturally  to  be  understood  as 
meaning  that  the  plaintiff  had  thereby  committed  perjury, 
we  think,  in  the  present  state  of  the  law  of  pleading,  we 
ought  to  hold  it  to  be  sufficient. 

We  do  not  think  that  either  of  the  cases  cited  affects 
this  decision. 

It  may  be  a question  of  law,  whether  the  words  are 
capable  of  the  meaning  assigned  to  them;  but  once  assuming 
that  they  are  so  capable,  then  it  is  a question  of  fact  for 
the  jury,  whether  such  meaning  existed  or  was  meant  to  be 
conveyed. 

We  have  looked  into  several  authorities,  but  find  nothing 
which  compels  us  to  arrest  the  judgment. 

On  the  merits,  we  do  not  think  we  can  interfere.  Had 
the  jury  found  for  the  defendant,  we  should  not  entertain 
any  motion  against  the  finding. 

On  the  general  question.  If  a man  charge  another  with 
taking  a false  oath,  the  hearers  would  hardly  discriminate 
in  the  opinion  they  might  form  of  the  plaintiff’s  conduct, 
by  considering  that  it  might  be  possible  that  the  oath 
might  have  been  in  some  unauthorized  form,  or  admin- 
istered  by  some  insufficient  authority. 

Rule  discharged . 
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McGregor  v.  Currie. 

Stockholder — Unpaid  stock — Action  by  creditor  of  company. 

The  defendant,  a stockholder  in  a company  against  which  he  had  a 
claim  for  goods  sold,  obtained  a note  from  the  company,  and  trans- 
ferred it  to  one  F.  as  his  trustee  ; who,  after  suing  the  company  and 
obtaining  judgment  and  a return  of  nulla  bona  in  the  usual  way,  sued 
defendant,  and  defendant  then  paid  him  the  amount  of  his  unpaid  stock, 
which  amount  F.  then  held  as  defendant’s  trustee. 

Held  that  the  payment  to  F.  was  not  a payment  of  defendant’s  stock,  and 
was  no  answer  therefore  to  an  action  brought  against  defendant  by  a 
creditor  of  the  company,  who  had  also  obtained  judgment  and  a return 
of  nulla  bona. 

Action  against  the  defendant  as  a stockholder  of  the  Lake 
Superior  Navigation  Company  (Limited),  by  the  plaintiff 
for  the  amount  of  .his  demand,  being  less  than  the  defend- 
ant’s unpaid  stock  in  the  company ; averring  a previous 
judgment  recovered  against  the  company  and  the  return  of 
nulla  bona  to  a writ  of  fieri  facias  goods  issued  on  the 
same. 

Pleas.  1.  That  the  defendant  was  not  the  holder  of  the 
shares  as  alleged. 

2.  Never  indebted,  in  respect  of  the  said  shares. 

3.  That  prior  to  the  issuing  of  the  writ  in  this  action, 
one  John  W.  Fletcher,  who  prior  thereto  had  recovered  a 
judgment  against  the  company,  upon  which  a writ  offi.  fa. 
goods  had  been  returned  nulla  bona,  for  an  amount  ex- 
ceeding the  amount  of  the  defendant’s  unpaid  stock  in  the 
company,  issued  a writ  against  the  defendant  to  recover 
from  him  the  amount  of  his  said  judgment  to  the  amount 
thereof,  not  exceeding  the  amount  not  paid  by  the  defend- 
ant on  the  shares  held  by  him  in  the  said  company,  and 
the  defendant  thereupon  paid  to  the  said  John  W.  Fletcher 
the  balance  due  by  him ; and  the  defendant  says  that  the 
whole  amount  of  his  stock  in  the  said  company  is  paid  up. 

Issue  to  first  and  second  pleas. 

Replication,  on  equitable  grounds,  to  third  plea  : that 
the  judgment  recovered  by  the  said  John  W.  Fletcher,  in 
the  said  plea  mentioned,  against  the  said  company,  was  a 
judgment  recovered  by  the  defendant  on  the  23rd  Decern- 
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ber,  1873,  in  this  Honourable  Court,  in  the  name  of  the 
said  John  W.  Fletcher,  against  the  said  company,  and  that, 
notwithstanding  the  said  John  W.  Fletcher  may,  prior  to 
the  issuing  of  the  writ  in  this  action,  have  issued  a writ 
against  the  said  defendant  to  recover  from  him  the  amount 
of  the  said  judgment  so  alleged  to  have  been  recovered  by 
the  said  John  W.  Fletcher  against  the  said  company  to  the 
amount  not  paid  by  the  said  defendant,  namely,  the  shares 
held  by  him  in  the  said  company,  the  plaintiff  says  that 
payment  by  the  said  defendant  to  the  said  John  W. 
Fletcher  of  the  balance  due  by  the  defendant  upon  his  said 
shares  is  no  satisfaction  of  the  defendant’s  liability  in 
respect  of  the  causes  of  action  in  the  plaintiff’s  declaration 
mentioned,  because  the  said  judgment  so  recovered  by  the 
said  J ohn  W.  Fletcher  against  the  said  company  was  re- 
covered in  his  name  for  the  benefit  of  the  said  defendant, 
and  is  a judgment  recovered  for  the  benefit  and  behoof  of 
the  said  defendant,  although  recovered  in  the  name  of  the 
said  John  W.  Fletcher,  and  because  the  suit  of  fieri  facias 
issued  by  the  said  John  W.  FJetcher  against  the  goods  and 
chattels  of  the  said  company  was  issued  for  the  benefit 
and  behoof  of  the  said  defendant,  and  the  writ  issued  by 
the  said  John  W.  Fletcher  against  the  defendant  on  the 
return  of  said  writ  of  fi.  fa.  nulla  bona , was  issued  by  the 
said  John  W.  Fletcher  for  the  benefit  and  behoof  of  the 
said  defendant;  and  the  plaintiff  says  that  the  whole 
amount  of  the  defendant’s  stock  in  the  said  company  is 
not  paid  up. 

Issue. 

The  cause  was  tried  before  Hagarty,  C.  J.,  without  a 
jury,  at  Toronto,  at  the  Fall  Assizes  of  1875. 

At  the  trial  no  evidence  was  taken.  The  following 
statement  of  the  facts  was  put  in  evidence  and  agreed 
upon  by  both  parties  : — 

That  the  defendant  advanced  certain  money  to  the  com- 
pany for  the  pui poses  of  the  company,  taking  the  note  of  the 
company  for  the  said  advances,  which  note  was  endorsed  by 
the  defendant  to  Fletcher  to  enable  him  to  sue  the  company  : 
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that  Fletcher  thereupon  on  December  23rd,  1875,  sued  the 
company  and  recovered  judgment  against  them  for  $600. 
96,  such  judgment  being  recovered  and  held  by  Fletcher  as 
trustee  for  the  defendant : that  on  such  judgment  Fletcher 
issued  a fi.  fa.  goods,  under  which  the  sheriff  levied  $80.86 
and  returned  it  nulla  bona  as  to  the  residue  : that  on  May 
14th,  1875,  Fletcher  issued  and  served  the  writ  against  the 
defendant  for  the  amount  unpaid  on  his  judgment  to  the 
extent  of  the  amount  unpaid  on  the  defendant’s  stock, 
being  a similar  action  to  the  one  now  brought  by  the 
plaintiff : that  on  May  17th,  one  Benner,  having  recovered 
judgment  for  $671.25,  exclusive  of  costs,  against  the  defend- 
ant in  a similar  action  to  the  present  in  respect  of  the  amount 
unpaid  on  his  stock,  the  defendant  paid  the  same  to  Benner ; 
and  on  the  same  day  the  defendant  paid  to  Fletcher  in 
respect  of  the  action  commenced  by  him  against  defendant, 
$328.75,  in  full  of  the  amount  unpaid  on  the  defendant’s 
shares  in  the  company,  which  moneys  Fletcher  still 
holds : that  after  the  payment  of  the  amount  due  to 
Benner,  there  is  sufficient  unpaid  on  the  defendant’s  stock 
to  satisfy  the  plaintiff’s  claim  in  this  action,  the  balance 
unpaid  of  such  stock  being  $328.75  so  paid  to  Fletcher  as 
aforesaid,  unless  the  amount  so  paid  to  Fletcher  is  a dis- 
charge of  the  obligation  in  respect  of  such  unpaid  portion  of 
the  stock  : that  in  all  the  above  matters  Fletcher  has  acted 
as  a trustee  for  the  defendant : that  the  amount  to  which  the 
plaintiff*  is  entitled  to  a verdict  (if  to  anything)  is  $283.50. 

The  learned  Judge  was  of  opinion  that  upon  this  state- 
ment of  facts  the  plaintiff  was  entitled  to  recover,  and  he 
entered  a verdict  for  him  for  the  amount  agreed  upon, 
$283.50,  reserving  leave  to  defendant  to  move  to  set  the 
verdict  aside  and  to  have  it  entered  in  his  favour. 

In  Michaelmas  term,  December  22nd,  1875,  J.  K.  Kerr 
obtained  a rule  nisi  on  the  leave  reserved  and  under  the 
Law  Reform  Act  to  enter  a verdict  for  the  defendant. 

In  this  term,  February  17th,  1876,  Snelling  shewed 
cause.  Upon  the  facts  as  admitted  the  judgment  obtained 
8 — VOL.  xxvi  c.p. 
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by  Fletcher  was  collusive.  Fletcher,  however,  was  merely 
trustee  for  the  defendant,  and  as  the  defendant  could  not  have 
setoff  this  judgment  against  the  plaintiff’s  claim,  neither 
can  Fletcher  do  so.  It  was  necessary  that  Fletcher  should 
have  been  the  beneficial  as  well  as  the  nominal  owner  : 
Cochrane  v.  Grd&n,  9 C.  B.  N.  S.  448 ; Glennie  v.  Imrie , 
3 Y.  & C.  436 ; Waterman  on  Set-off,  2nd  ed.,  p.  385  ; 
Turner  v.  Sutterlee,  7 Cowan  480  ; Fair  v.  Mclver , 
16  East  130;  Miller  v.  Gillman,  7 Cowan  468;  Aikin  v. 
Sutterlee , 1 Paige  289  ; Black’s  case,  L.  R.  8 Ch.  App. 
254  ; Ryland  v.  Delisle,  L.  R.  3 P.  C.  17.  See  also  Benner , 
v.  Currie,  36  U.  C.  R.  411. 

J.  K.  Kerr,  contra.  The  evidence  shews  that  the  de- 
fendant had  a valid  claim  against  the  company  which  he 
vested  in  Fletcher  so  as  to  enable  him  to  sue  upon  it,  and 
on  his  failure  to  recover  the  amount  from  the  company  he 
is  entitled  to  sue  the  defendant,  and  on  his  having  done  so, 
and  being  paid  the  amount  of  his  claim,  the  defendant  is  not 
liable  to  be  further  sued : Kershaw  v.  London  and  North 
Western  R.  W.  Co.,  L.  R.  3 Q.  B.  37 ; Smart  v.  Macbeth , 13 
C.  P.  27. 

March  10th,  1876.  Hagarty,  C.  J. — The  general  law  is, 
I think,  very  clearly  stated  in  Smart  v.  Macbeth  in  our 
Court  of  Appeal,  14  Grant  298,  and  by  the  Privy  Council 
in  Ryland  v.  Delisle,  L.  R.  3 P.  C.  17.  I agree  with  my 
brother  Gwynne  in  the  judgment  pronounced  in  Benner  v. 
Currie , 36  U.  C.  R.  411. 

I consider  the  cardinal  point  in  the  legislation  on  this 
subject  to  be,  that  the  unpaid  stock  is  the  fund  to  which 
the  outside  creditors  trust  and  have  to  look,  and  that  no 
one  of  the  partners  as  shareholders  in  the  joint  adventure 
can  claim  any  debt  against  his  fellows  so  long  as  these  cre- 
ditors remain  unpaid.  The  unpaid  stock  is  part  of  the 
assets  of  the  concern.  These  assets  must  go  towards  the 
full  satisfaction'  of  the  creditors  before  we  can  allow  of 
their  claiming,  (as  against  such  creditors),  one  shareholder 
against  the  others.  As  under  the  old  Bankrupt  Law, 
there  could  be  no  proof  by  parties  inter  se,  until  the  cre- 
ditors of  the  firm  be  paid  twenty  shillings  in  the  pound. 


m’gregor  y.  CURRIE. 


59 


The  Legislature  seems  to  me  to  have  made,  in  substance, 
the  same  just  provision  as  to  shareholders.  It  is  surely 
quite  enough  that  they  enjoy  the  great  privilege  of  limited 
liability,  without  permitting  them  to  deal  and  traffic  for 
their  personal  profit  or  otherwise  with  the  company,  and 
then  answer  the  claim  of  outside  judgment  creditors 
against  the  unpaid  stock,  by  stating,  in  effect,  that  such 
unpaid  stock  must  first  be  applied  to  or  considered  as  pay- 
ment of  the  shareholders’  personal  claim.  Let  it  be  de- 
signed as  it  may,  this  is  the  substance  of  the  defence. 

Here  there  is  the  further  point.  The  defendant  having  a 
claim  against  his  own  company  for  goods  sold  to  them,  &c., 
obtains  the  company’s  note  therefor.  He  then  transfers 
this  note  to  Fletcher  to  sue  it  as  his  trustee  and  for  his 
benefit.  Fletcher  obtains  judgment  and  the  usual  return 
of  nulla  bona  against  the  company.  He  then  commences 
an  action  against  the  defendant,  who  then  pays  to  Fletcher 
in  that  action  the  remaining  amount  of  his  unpaid  stock, 
which  money  Fletcher  still  holds ; and  it  is  admitted  that 
in  all  these  matters  Fletcher  has  acted  merely  as  trustee 
for  the  defendant. 

If  this  defence  avail  it  is  simply  an  evasion  of  the  stat- 
ute ; and  every  shareholder  who  has  been  dealing  with  his 
company  for  his  own  purposes,  if  at  all  apprehensive  of  its 
solvency,  which  he  can  generally  understand  better  than 
outside  creditors,  can  go  through  a form  similar  to  that 
adopted  by  the  defendant,  and  get  paid  his  private  claims. 
I think  this  cannot  be  allowed. 

The  defendant  has,  in  substance,  not  paid  his  stock. 
The  unpaid  amount  now  lies,  as  I gather,  at  his  command 
in  his  trustee’s  hands ; and  unless  we  allow  form  to  triumph 
over  substance,  we  cannot  accede  to  such  a defence. 

Gwynne,  J. — This  case  must  be  governed  by  the  deci- 
sion in  Benner  v.  Currie,  36  U.  C.  K.  411,  and  the  plain- 
tiff must  have  judgment  in  his  favour,  as  the  defendant  has 
failed  to  establish  what  alone  could  be  his  effectual  defence 
— namely,  that  none  of  his  stock  in  the  company  remained 
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unpaid ; and,  inasmuch  as  his  stock  has  not  been  called  in 
and  paid  to  the  company  in  answer  to  calls,  the  only  way 
that  he  could  establish  his  defence  would  be  by  shewing 
that  he  had  paid  and  satisfied  judgments  recovered  against 
the  company  to  the  amount  of  his  unpaid  stock.  What 
did  take  place,  as  set  out  upon  the  record,  through  Fletcher 
on  behalf  of  the  defendant,  was  not  a payment  by  the  de- 
fendant at  all.  It  was,  as  appears,  and  as  indeed  was 
admitted  by  counsel  for  defendant  on  the  argument,  a mere 
device  and  contrivance  of  the  defendant  to  enable  him  to 
resist  paying  the  plaintiff’s  judgment  recovered  against  the 
company,  and  to  retain  in  his  own  hands  a sum  of  money 
remaining  unpaid  in  respect  of  his  stock  against  a judg- 
ment held  by  himself ; for  Fletcher  held  it  for  him  merely 
as  his  agent  or  trustee. 

This  really  amounts  to  no  more,  in  substance,  than  the 
claim  of  set-off  asserted  in  Benner  v.  Currie.  The  intro- 
duction of  Fletcher’s  name  into  the  proceedings  was  in 
reality  the  act  of  the  defendant  himself  for  his  own  benefit, 
and  the  case  stands  precisely  as  if  the  judgment  which  was 
obtained  in  Fletcher’s  name  for  the  defendant  was  ob- 
tained in  the  defendant’s  own  name,  and  all  the  subse- 
quent proceedings  taken  by  defendant  in  his  own  name ; in 
which  case  the  defendant  could  not,  by  affecting  to  pay 
himself  the  debt  which  the  company  owed  him  by  apply- 
ing his  own  unpaid  stock  upon  his  own  mere  motion  for 
that  purpose,  defeat  the  statutory  right  which  the  plaintiff*, 
as  an  unsatisfied  judgment  creditor  of  the  company,  has  to 
proceed  against  these  assets  of  the  company  in  the  defend- 
ant’s hands,  which  consist  of  his  unpaid  stock. 

Galt  J.  concurred. 

Rule  discharged. 
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Burns  v.  Griffin. 

Sale  of  land — Conditions  of  sale — Possession — Title — Right  to  recover  hack 

deposit. 

By  the  conditions  of  sale  of  a house  and  lot,  the  title  was  guaranteed, 
and  the  purchaser  was  to  have  possession  within  a named  time.  The 
plaintiff,  who  became  the  purchaser  and  paid  the  required  deposit,  did 
so  on  the  faith  of  possession  being  delivered  within  the  stipulated 
time,  as  he  wanted  the  place  as  a residence  for  his  family,  and  had 
made  his  arangements  accordingly.  In  consequence  of  a difficulty  as 
to  the  title,  possession  was  not  given  within  the  time,  and  the  plaintiff 
then  notified  defendant,  the  vendor,  that  unless  the  title  was  complete 
and  possession  given  within  a week’s  further  time,  he  would  consider 
the  contract  at  an  end.  Defendant  answered  that  he  considered  the 
notice  unreasonable,  and  would  complete  the  title  within  a reason- 
able time,  and  that  he  held  the  plaintiff  to  the  bargain.  He  also 
offered  to  let  plaintiff  into  possession,  and  to  indemnify  him  against  all 
objections  as  to  title,  but  the  plaintiff  refused  to  take  possession  until 
a good  title  was  shewn. 

Held , that  under  the  conditions,  the  purchaser  was  entitled  to  receive, 
by  the  time  named,  not  merely  possession,  but  possession  with  a good 
title  previously  shewn  5 and  that  on  the  vendor’s  failure  to  give  such 
possession,  the  purchaser  was  entitled  to  rescind  the  contract  and 
recover  back  his  deposit. 

This  was  an  action  to  recover  back  a deposit  of  $100 
paid  by  the  plaintiff  on  the  purchase  of  a property  at  auc- 
tion. 

The  cause  was  tried  before  Moss,  J.,  without  a jury,  at 
London,  at  the  Fall  Assizes  of  1875. 

It  appeared  that  on  the  17th  of  August,  1875,  the  defend- 
ant offered  for  sale  by  auction  certain  property — namely, 
a house  and  lot,  composed  of  a main  building  and  cottage — 
on  certain  conditions,  5 per  cent,  of  the  purchase  money 
to  be  paid  down,  and  the  balance  at  a specified  credit,  the 
title  being  guaranteed ; possession  was  to  be  given  in  one 
month  of  cottage,  and  of  main  building  in  one  month  from 
day  of  sale.  The  purchaser  failing  to  comply  with  the 
conditions,  was  to  forfeit  the  deposit,  &c. 

The  plaintiff  became  the  purchaser  for  $2,175,  and  by  a 
cheque  dated  August  23d,  paid  $100  to  the  plaintiff’s 
order,  which  was  accepted  as  the  deposit  on  the  purchase  of 
the  property. 

There  was  a good  deal  of  negotiation  about  the  title. 
The  defendant  seemed  to  have  been  striving  in  good  faith 
to  clear  up  objections,  or  rather  to  exhibit  a good  title. 
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On  the  18th  of  September,  1875,  the  plaintiff’s  solicit- 
ors wrote  to  the  defendant’s  solicitors  that  unless  the  title- 
deeds  were  produced,  outstanding  mortgages  discharged, 
and  the  title  completed  on  or  before  the  25th  of  September 
instant,  the  plaintiff  would  consider  the  contract  at  an  end. 

On  the  25th  of  September  the  defendant’s  solicitors 
wrote,  saying  that  this  limit  of  time  was  unreasonable  ; 
that  everything  could  be  completed  in  a reasonable  time, 
and  that  the  defendant  would  hold  the  plaintiff  to  the  bar- 
gain. 

This  action  was  commenced  to  recover  the  deposit  on 
the  29th  of  September. 

Th^evidence  shewed  that  the  plaintiff  was  most  anxious 
to  get  possession,  as  he  wanted  a residence  for  his  family, 
and  had  made  his  arrangements,  based  on  the  idea  that  he 
was  to  have  possession  in  a month. 

The  defendant  offered  to  let  him  into  possession,  and  to 
indemnify  him  against  all  objections  to  the  title.  The 
plaintiff  declined  to  do  this,  and  said  he  would  not  take  pos- 
session till  a clear  title  should  be  produced. 

The  learned  Judge  was  of  opinion  that  the  case  of  Tilley 
v.  Thomas,  L.  R.  3 Ch.  App.  61,  governed  this  case,  and  he 
entered  a verdict  for  the  plaintiff. 

In  Michaelmas  Term,  November  22nd.  1875,  Bethime 
obtained  a rule  nisi  to  enter  a verdict  for  defendant  under 
the  Law  Reform  Act. 

In  this  term,  February  16th,  1876,  McMahon  shewed 
cause.  The  case,  referred  to  at  the  trial,  Tilley  v.  Thomas, 
L.  R.  3 Ch.,  App.,  361,  shews  that  where,  by  the  conditions 
of  sale,  possession  is  to  be  given  by  a named  day,  that 
means,  with  a good  title  previously  shewn  ; and  where  that 
is  not  done,  the  purchaser  is  entitled  to  rescind  his  contract, 
and  recover  back  the  deposit.  The  purchaser,  by  accepting 
possession,  would  have  been  deprived  of  his  action  at  law, 
and  would  have  been  compelled  to  have  gone  into  equity 
for  relief.  Time  here  was  clearly  of  the  essence  of  the 
contract,  as  it  is  shewn  that  it  was  absolutely  necessary 
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that  plaintiff  should  have  possession  by  the  day  named : 
Taylor  on  Titles,  2nd  ed.,  135  : Hanslip  v.  Padwick,  5 
Ex.  615. 

Bethune , contra.  The  plaintiff  can  only  recover  on  the 
ground  that  the  contract  has  been  rescinded.  To  make 
time  the  essence  of  the  contract  it  must  be  distinctly  so 
stated.  The  notice  calling  upon  the  vendor  to  perform 
the  contract  must  be  reasonable,  and  it  was  not  so  here. 
It  was  not  necessary  that  the  plaintiff  should  have  a good 
title  by  the  day  named  for  possession  being  given,  as  he 
might  have  taken  possession,  and  a good  title  been  after- 
wards furnished  him.  Tilley  v.  Thomas , L.  R.  3 Ch.  App. 
61,  does  not  apply,  as  the  law  in  England  and  here  as  to 
taking  possession  is  different.  In  England  taking  posses- 
sion is  a waiver  of  the  title  : Dart  V.  & P.,  5 th  ed.,  430-4, 
1077,  1212,  where  all  the  cases  are  collected;  while  here 
it  has  no  such  effect : GooJce  v.  Glenn,  8 Grant  239 ; 
Mitcheltree  v.  Imvin,  13  Grant  While  in  England, 
therefore,  in  such  cases,  the  inference  might  be  that  time 
was  of  the  essence  of  the  contract,  no  such  rule  would 
prevail  here. 

March  10th,  1875.  Hagarty,  C.  J. — I agree  in  the  view 
taken  by  the  learned  Judge,  and  think  that  the  plaintiff 
was  entitled  to  recover. 

It  is  not  easy  to  distinguish  the  case  from  that  cited. 
Tljere  the  contract  was  dated  14th  of  December,  1864  : “ I 
hereby  agree  to  purchase,”  &c.,  “ for  the  sum  of,”  &c.  Pos- 
session to  be  given  on  the  14th  of  January  next.”  It  was 
proved  that  the  purchaser  was  most  anxious  at  once  to  get 
possession,  and  that  it  was  a matter  of  importance  to  him 
that  he  should  have  it.  Delays  took  place,  a good  title  was 
not  shewn  by  the  day  named,  though  the  vendor  tendered 
(as  here)  possession. 

Lord  Cairns,  at  p.  66,  said  : " There  cannot,  I think,  be 
any  doubt  that  the  words  ‘ possession  to  be  given  on  the 
14th  of  January  next,’  point  to  and  intend,  not  a posses- 
sion on  sufferance,  or  with  the  risk  of  eviction,  but  a 
possession  to  be  delivered  to  the  purchaser,  as  proprietor, 
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in  exchange  for  the  price.  * * The  legal  construction 

of  the  contract  is,  in  my  opinion,  such  as  I have  ex- 
expressed,  and  the  construction  is,  and  must  be,  in  equity 
the  same  as  in  a Court  of  law.  A Court  of  equity  will 
indeed  relieve  against, and  enforce,  specific  performance,  not- 
withstanding a failure  to  keep  the  dates  assigned  by  the 
contract,  either  for  completion  or  for  the  steps  towards 
completion,  * * and  if  there  is  nothing  in  the  express 

stipulations  between  the  parties,  the  nature  of  the  property, 
or  the  surrounding  circumstances,  which  would  make  it  ine- 
quitable to  interfere  with  and  modify  the  legal  right.  This 
is  what  is  meant,  and  all  that  is  meant,  when  it  is  said  that 
in  equity  time  is  not  of  the  essence  of  the  contract.  * * 

In  my  opinion  it  was  essential,  and  known  to  both  parties 
to  be  essential,  that  the  defendant  should  have,  by  the 
time  stipulated,  possession  of  the  house  for  repairs  and 
improvements,  with  a view  to  his  own  immediate  residence, 
* * a possession,  that  is  to  say,  with  a title,  and  that  to 

enforce  against  the  purchaser  performance  of  the  contract 
after  a breach  of  it  by  the  vendor  in  this  respect  would  be 
inequitable.  * * I think  the  defendant  was,  under  the 

circumstances,  entitled,  on  the  14th  of  January,  to  refuse 
to  perform  the  contract.” 

This  view  of  so  eminent  an  exponent  of  the  law  must 
commend  itself  to  the  approval,  not  merely  of  the  law- 
yer, but  of  every  man  of  common  sense. 

Why  should  not  the  vendor  here  be  ready  to  carry 
out  his  part  of  the  bargain  ? Would  it  not  be  well 
for  parties,  before  offering  their  property  by  auction,  either 
to  take  means  to  perfect  their  title,  or  to  provide  in  the 
conditions  of  sale  for  such  longer  time  as  might  be  neces- 
sary ? 

The  bargain  here  was  plain  and  distinct.  The  plaintiff 
wanted  a residence  within  a month,  and  contracted  there- 
for. We  cannot  see  why  he  should  be  forced  to  take  that 
which  he  never  bargained  for,  or  why  he  should  not  have 
the  clear  right,  as  soon  as  he  found  he  could  not  get  his 
contract  right,  to  decline  to  proceed  further,  and  get  back 
his  deposit. 
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In  this  case  the  plaintiff  gave  a week’s  further  time  in 
his  notice  to  complete  the  title. 

We  think  the  rule  must  be  discharged,  and  as  only 
County  Court  costs  were  obtained  at  Nisi  Prius,  we  think 
it  only  right  to  discharge  this  rule  with  the  ordinary  costs 
to  the  plaintiff*  of  this  Court,  as  the  verdict  was  right,  and 
ought  to  have  been  submitted  to. 

Gwynne,  J. — The  evidence  clearly,  in  my  opinion,  brings 
this  case  within  the  principle  of  Tilley  v.  Thomas , L.  R.  3 
Ch.  App.  61. 

The  plaintiff*  entered  into  the  contract,  as  the  defendant 
knew,  with  a view  to  immediate  occupation  as  a dwelling- 
house.  The  landlord  of  the  house  which  he  was  occupying 
required  possession  of  that  house.  Three  weeks  after  the 
sale  at  which  the  plaintiff*  contracted  to  buy,  difficulties  as 
to  the  title  having  arisen,  the  plaintiff*  and  defendant 
agreed  to  rescind  the  contract ; but,  as  the  plaintiff*  says,  the 
defendant’s  solicitor  prevented  this  arrangement  being  car- 
ried out.  The  solicitor  says  he  was  not  aware  of  this 
arrangement  when,  in  consequence  of  something  he  said  as 
to  the  defendant’s  rights,  the  defendant  then  refused  to 
complete  the  contemplated  cancellation.  However  it  ap- 
pears beyond  dispute  that  three  or  four  days  before  the 
expiration  of  the  month  when  the  plaintiff*  was  to  have 
been  put  into  possesion,  the  defendant  came  to  the  plaintiff* 
and  asked  him  to  extend  the  time  for  his  shewing  a clear 
title.  The  plaintiff*  at  first  said,  that  unless  he  could  get 
the  title  clear  by  the  time  when  he  was  to  have  possesion,  he 
would  have  nothing  more  to  say  to  the  place,  as  he  wanted 
to  get  into  the  premises.  However,  he  made  an  arrange- 
ment with  his  landlord  to  let  him  remain  a few  days  longer 
in  the  house  where  he  was,  and  he  consented  to  enlarge  the 
time  for  a few  days,  in  order  to  give  an  opportunity  for 
perfecting  the  title.  The  plaintiff*  absolutely  declined  to 
take  possession,  unless  a clear  title  should  be  first  shewn. 

Mr.  Bethune  endeavoured  to  withdraw  this  case  from  the 
application  of  the  principle  laid  down  in  Tilley  v.  Thomas , 
9 — VOL.  XXVI  C.P. 
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L.  It.  6 Ch.  App.  61,  upon  the  ground  that  it  is  decided  by  the 
Court  of  Chancery  in  this  country,  that  entering  into  posses- 
sion does  not  deprive  a purchaser  of  his  right  to  demand  that 
a good  title  shall  be  shewn ; but  the  law  of  England  and  of 
this  country  is  the  same  where  a party  enters  without  any 
intention,  either  in  the  mind  of  vendor  or  vendee,  that  the 
entry  shall  be  deemed  an  acceptance  of  title.  Here  the 
plaintiff  might  have  had  possession,  and  a good  title  might 
have  been  afterwards  shewn.  Whether  it  could  or  not  we 
do  not  now  know ; but  that  was  not  his  agreement.  The 
same  might  have  been  done  in  Tilley  v.  Thomas.  The 
observations  of  Lord  Justice  Holt  upon  this  point  are  as 
applicable  to  this  case  as  to  Tilley  v.  Thomas. 

He  says  : at  p.  68,  “ The  first  question  in  this  case  is,  what 
is  the  true  legal  construction  of  the  words  in  the  contract, 
‘ possession  to  be  given  on  the  14th  of  January  next  V Do 
they  mean  possession  simpliciter , with  or  without  title,  or 
are  they  to  be  construed  as  meaning  possession  with  complete 
title  previously  shewn  ?”  And  he  says  that  he  considers  they 
must  mean  “possession  with  a complete  title  previously 
shewn.”  Again  he  says  : “ There  may  be  cases  in  which, 
from  the  nature  of  the  property,  or  from  the  context,  the 
word  may  admit  of  a different  meaning,  and  that  appears 
to  have  been  Lord  Eldon’s  ultimate  decision  of  the  mean- 
ing of  the  expression,  as  used  in  the  agreement  in  Boehm  v. 
Wood,  1 Jac.  & W.  419  ; but  general  possession  without  a 
title  would,  or  might  be,  the  source  of  great  embarrassment 
to  a purchaser,  and  could  scarcely  have  been  in  contempla- 
tion at  the  time  of  the  contract,  and  it  ought  not,  therefore, 
to  be  generally  accepted  as  the  true  meaning  of  the  expres- 
sion standing  alone.” 

The  evidence  in  this  case  clearly  shews,  to  my  mind,  that 
if  the  plaintiff  should  be  held  to  this  contract  as  still  open, 
he  would  be  subjected  by  the  judgment  of  the  Court  to  an 
obligation  which  he  never  contemplated  entering  into,  and 
which  the  defendant  had  no  reason  to  think  had  been 
entered  into. 

Galt,  J.,  concurred. 

Rule  discharged. 
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Matthews  v.  Walker. 

Cloud  on  title — Bond  for  removal — Action  for  breach — Pleading. 

C.  conveyed  certain  land  to  defendant,  and  the  deed  was  registered. 
Afterwards  C.  by  mistake  included  this  with  other  land  in  a conveyance 
to  one  K.,  which  was  also  registered.  Defendants  subsequently  sold  the 
land  to  the  plaintiff,  and  the  deed  to  K.  having  been  treated  as  a cloud 
on  the  title,  defendant  and  C.  executed  a bond  to  the  plaintiff,  reciting 
the  above  facts,  and  conditioned  to  procure  within  two  months  a con- 
veyance from  the  representatives  of  K.  (who  had  died),  of  all  K.’s 
interest  in  the  land,  or,  in  case  of  their  being  unable  through  disability 
to  execute  such  conveyance,  then  to  take  the  necessary  proceedings 
within  two  months  to  remove  such  cloud ; and  within  that  period  to 
make  and  complete  for  the  plaintiff  a good  and  clear  paper  title,  free 
from  all  incumbrances. 

The  plaintiff  sued  defendant  on  this  bond,  alleging  as  breaches  that  defen- 
dant did  not  covenant  such  a conveyance,  take  such  proceedings  as 
would  remove  the  cloud,  or  make  and  complete  a good  and  clear 
paper  title. 

To  this  the  defendant  pleaded  that  the  conveyance  to  K.  was  by  mistake, 
and  the  plaintiff  purchased  from  W.  with  notice  thereof,  and  on  the 
understanding  that  proceedings  would  be  taken  to  foreclose  the  mort- 
gage : that  C.’s  executor  had  foreclosed;  and  that  the  executor  was 
ready  and  willing  to  convey  to  plaintiff  all  K.’s  interest  in  the  pro- 
perty : that  there  was  no  cloud  upon  the  title,  and  no  title  claimed  by 
K.,  her  conveyance  being  subsequent  to  defendant’s  and  its  registration. 
Held , on  appeal  to  the  full  Court,  plea  bad  ; for  the  condition  of  the 
bond  being  for  the  removal  of  K.’s  deed,  the  plaintiff  was  entitled  to 
have  it  performed,  although  the  plaintiff  might  without  it  have  a good 
title. 

Declaration  : on  a bond  given  to  the  plaintiff  under 
the  following  circumstances  : One  Cragg,  since  deceased, 
had  sold  and  conveyed  a certain  lot  of  land  to  the 
defendant  Walker,  which  conveyance  was  duly  regis- 
tered. Subsequently  he.  had  by  mistake  included  the  land 
in  question  with  other  lands  in  a sale  to  one  Isabella 
Knowles,  at  the  same  time  taking  back  from  her  a convey- 
ance by  way  of  mortgage  securing  the  pnrchase  money. 
After  these  deeds  had  been  executed  and  registered,  the 
defendant  Walker,  being  in  treaty  with  the  plaintiff  for 
a sale  to  him  of  the  land  purchased  from  Cragg,  the  regis- 
tration of  the  conveyance  so  made  by  mistake  to  Knowles 
was  treated  as  a cloud  on  the  title,  and  the  bond  now 
sued  on  was  executed  by  Walker  and  Cragg,  which  after 
reciting  the  above  facts  was  conditioned,  a that  if  the 
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said  Isaac  Cragg  and  the  defendant  Walker,  or  either 
of  them,  should  within  two  months  from  the  date  thereof 
procure  from  the  representatives  of  the  said  Isabella 
Knowles,  (who  had  previously  died),  a conveyance  of  all 
their  right,  title,  and  interest  in  and  to  the  said  lands  to 
the  plaintiff,  or  in  case  of  the  said  representatives  being 
unable  to  execute  such  conveyance  by  reason  of  any 
disability,  then  if  the  said  Cragg  and  Walker,  or  one  of 
them,  would  within  the  said  period  of  two  months  take 
such  proceedings  as  would  remove  the  said  cloud  upon  the 
said  title,  and  would  within  the  said  period  of  two  months 
remove  all  clouds  upon  and  objections  to  the  said  title,  and 
in  every  other  respect  make  and  complete  a good,  absolute, 
and  clear  paper  title  to  the  said  lands  free  from  all  incum- 
brances whatsover,  then  the  said  bond  should  be  void.’ 

The  declaration  then  averred  as  a breach,  that  the  defen- 
dant and  Cragg  did  not,  nor  did  either  of  them,  obtain  such 
conveyance  within  the  said  period  of  two  months,  nor  did 
they  within  the  said. period  take  such  steps  as  would  re- 
move the  cloud  from  the  title,  nor  did  they  at  any  time 
before  the  commencement  of  this  suit,  or  ever,  make  and 
complete  a good,  absolute,  and  clear  paper  title  to  the  said 
lands  free  from  all  incumbrances,  but  therein  failed  and 
made  default. 

Plea  upon  equitable  grounds  : that  previous  to  the  time 
of  making  the  said  bond,  the  said  Isaac  Cragg  had  by  the 
said  indenture  in  the  declaration  mentioned,  sold  and  con- 
veyed certain  lands  and  premises,  and  among  others  by 
mistake,  the  said  lands  and  premises,  to  the  said  Isabella 
Knowles,  her  heirs  and  assigns,  and  to  secure  the  re-payment 
of  the  purchase  money  of  the  lands  so  sold,  the  said  Isabella 
Knowles  re-conveyed  the  lands  so  sold  and  conveyed  to  her, 
and  among  others,  the  said  lands  by  deed  of  bargain  and 
sale  by  wa y of  mortgage  to  the  said  Isaac  Cragg,  his  heirs 
and  assigns,  and  which  said  last  mentioned  deed  was  subject 
to  a proviso  to  make  the  same  void  on  payment  of  the 
mortgage  money  therein  mentioned.  And  the  said  Isaac 
Cragg,  before  the  making  of  the  said  conveyance  to  the 
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said  Knowles,  and  the  said  mortgage,  assigned  and  trans- 
ferred to  the  said  Robert  Walker,  his  heirs  and  assigns,  all 
the  right,  title,  and  interest  of  the  said  Isaac  Cragg  in  the 
said  lands,  and  the  said  Robert  Walker  conveyed  the  said 
land  to  the  plaintiff,  who  then  had  full  knowledge  of  the 
title  to  the  said  lands,  and  bought  the  same  from  the  said 
Walker,  upon  the  understanding  and  agreement  that  pro- 
ceedings should  be  taken  to  foreclose  the  said  mortgage, 
default  having  been  made  in  payment  of  the  mortgage 
money,  and  thereby  re-vest  the  said  lands,  so  by  mistake 
conveyed  to  the  said  Knowles,  as  well  as  the  other  lands 
sold  to  her,  in  the  said  Cragg,  in  order  that  the  said  Cragg 
might  execute  a quit  claim  to  the  plaintiff  of  the  lands  in 
the  said  bond  mentioned : that  in  accordance  with  the  said 
understanding  and  agreement,  the  said  Cragg  took  proceed- 
ings to  foreclose  the  said  mortgage  without  delay,  and 
before  the  said  mortgage  and  the  said  mortgagor,  the  said 
Knowles,  were  finally  foreclosed,  the  said  Isaac  Cragg  died, 
whereby  the  said  foreclosure  proceedings  were  suspended, 
until  th.e  said  foreclosure  suit  was  revived  in  the  name  of 
Timothy  E.  Cragg,  as  executor  of  the  last  will  and  testa- 
ment of  the  said  Isaac  Cragg,  and  the  proceedings  were 
then  conducted  to  a final  decree  of  foreclosure  without 
delay,  and  no  delay  has  occurred  in  the  foreclosure  pro- 
ceedings, except  what  was  absolutely  unavoidable  by  reason 
of  the  death  of  the  said  Isaac  Cragg.  And  the  said  Timothy 
E.  Cragg  is  ready  and  willing  to  release  and  quit  claim  to 
the  plaintiff  all  the  estate,  right,  title,  and  interest  of  the 
said  Knowles  in  the  said  land,  and  in  fact  there  was  and 
is  no  cloud  upon  the  title  of  the  plaintiff  to  the  said  land, 
and  no  title  therein  was  claimed  by  the  said  Knowles,  the 
same  having  been  conveyed  to  her  by  mistake  after  the 
previous  conveyance  of  the  said  land  to  the  said  Walker, 
and  the  registration  of  the  conveyance  to  him. 

To  this  plea  the  defendant  demurred;  on  the  grounds  : 
1.  That  the  said  plea,  though  pleaded  as  a defence  on  equi- 
table grounds,  does  not  shew  that  the  defendant  and  the 
said  Isaac  Cragg,  or  either  of  them,  &c.,  did  within  the  said 
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period  of  two  months,  or  within  any  reasonable  time  after 
such  date,  either  procure  a conveyance  from  the  represen- 
tatives of  the  said  Isabella  Knowles  of  the  lands  so  pur- 
chased by  the  plaintiff,  or  that  their  so  doing  was  prevented 
by  any  disability  of  such  representatives,  or  that  there  ex- 
isted any  such  disability,  and  that  such  proceedings  were, 
within  the  said  periods  of  two  months  or  within  a reason- 
able time  after  the  date  of  the  said  bond,  had  or  taken, 
as  would  remove  the  said  cloud  upon  the  title  to  the  said 
last-mentioned  lands.  2.  That  the  said  plea  does  not  dis- 
close that  the  defendant  and  the  said  Isaac  Cragg,  &c., 
did  within  the  said  time,  or  within  a reasonable  time 
thereafter,  remove  all  clouds  and  objections  to  the  said 
title,  or  make  and  complete  a good,  absolute,  and  clear 
paper  title  to  the  said  last-mentioned  lands  free  from  all 
incumbrances,  or  that  a reasonable  time  for  so  doing  had 
not  elapsed  before  the  commencement  of  this  suit.  3.  That 
a release  and  quit  claim  under  the  foreclosure  would  not 
have  the  effect  of  removing  the  said  cloud  upon  the  said 
title,  and  the  defendant  is  prevented  from  saying  that  the 
said  conveyance  to  the  said  Isabella  Knowles  and  the  regis- 
tration thereof  did  not  nor  does  not  constitute  a cloud 
upon  the  said  title,  by  his  executing  the  bond  as  in  the 
declaration  mentioned.  4.  That  the  said  plea  professes  to 
be  an  answer  to  the  whole  of  the  said  declaration  and  is  at 
most  an  answer  to  part  of  it,  and  is  therefore  bad.  5. 
That  the  understanding  or  agreement  mentioned  and  re- 
ferred  to  in  the  said  plea  is  inconsistent  with  the  terms  of 
the  said  bond  as  disclosed  by  the  said  declaration,  and  the 
said  plea  does  not  disclose  any  equitable  or  legal  grounds 
for  setting  aside  or  varying  the  terms  of  the  said  bond. 

September  7th,  1875.  T [ Ferguson  for  the  plaintiff! 

The  conveyance  in  question  is  clearly  a cloud  on  the  title, 
and  should  therefore  be  removed.  No  doubt  where  the  con- 
veyance is  manifestly  void  the  Court  will  not  interfere,  but 
this  is  not  the  case  here  : Shaw  v.  Ledyarcl,  12  Grant  382 ; 
Truesdell  v.  Cook,  18  Grant  532,  The  defendant,  having 
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given  the  bond  on  the  plaintiff’s  express  refusal  to  accept 
the  title  unless  the  conveyance  was  removed,  he  is  bound  to 
perform  the  condition  of  the  bond  and  have  it  removed. 

J.  B Read  contra.  The  conveyance  on  the  face  of  it  was 
void,  and  could  form  no  cloud  on  the  title.  Under  these 
circumstances  the  Court  will  not  require  its  removal.  The 
case  of  Hurd  v.  Billington,  6 Grant  145,  is  expressly  in 
point  and  must  govern  here. 

September  14th,  1875.  Galt,  J. — It  is  manifest  that 
there  was  in  reality  no  cloud  on  the  title  of  Walker  at  the 
time  that  he  conveyed  to  the  plaintiff.  When  Isaac  Cragg 
conveyed  to  Walker,  he  had  a perfect  right  so  to  do,  and 
as  Walker’s  deed  was  recorded  before  the  conveyance  to 
Knowles  by  mistake,  as  is  averred  in  the  plea  and  admitted 
by  the  demurrer,  no  conveyance  by  him  subsequently  can 
be  considered  as  a cloud  on  Walker’s  title. 

It  was,  however,  argued  by  Mr.  Ferguson  that  the  de- 
fendant was  estopped  from  saying  that  it  was  not  a cloud 
upon  the  title  owing  to  the  recital  in  the  bond.  But  it  ap- 
pears to  me  that  when  all  the  facts  of  the  case  are  brought 
before  the  Court,  and  I am  called  upon  to  say  whether,  as 
in  the  concluding  part  of  the  condition,  the  defendant  has 
or  has  not  made  and  completed  a good,  absolute,  and  clear 
paper  title  to  the  said  lands  free  from  all  incumbrances,  I 
am  called  upon  to  decide  that  question  as  a Court  of  equity 
would  do. 

We  must  treat  this  action  in  the  same  way  as  if  it  were 
a suit  to  compel  the  defendant  to  remove  what  is  alleged  to 
be  a cloud  on  the  title. 

In  Hurd  v.  Billington , 6 Grant  145,  which  was  a bill 
filed  to  remove  a conveyance  which  was  void  as  a cloud 
upon  the  title  of  the  plaintiff,  as  in  this  case  the  convey- 
ance to  Knowles  was  void,  the  Court  says,  at  p.  149  : “ It 
is  understood  to  be  the  practice  of  the  Court  not  to 
decree  the  destruction  of  instruments,  as  forming  a cloud 
upon  title,  when  they  are  void  on  the  face  of  them.  In  the 
present  case  reference  must  necessarily  be  had  to  the  power 
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of  attorney  in  order  to  support  the  deed,  and  when  the 
power  is  referred  to,  it  appears  that  the  deed  is  void.  It 
is  true  that  a memorial  registered  may  be  supposed  to 
fom  a cloud  on  the  title,  as  a party  seeing  it  might  natur- 
rally  conclude  that  the  attorney  had  authority  to  execute 
the  conveyance.  No  case  of  this  sort  has,  so  far  as  we 
know,  arisen.  But  we  do  not  think  this  should  vary  the 
rule.  Upon  a reasonable  examination  into  the  facts  of  the 
case,  it  will  appear  that  the  deed  registered  is  a void  deed, 
and  therefore  forms  no  cloud  upon  the  title.” 

The  circumstances  of  the  present  case  are  very  much 
stronger  in  favour  of  the  defendant.  ' 

I am  therefore  of  opinion  that  the  demurrer  should  be 
overruled. 

Judgment  for  defendant. 


From  this  judgment  the  plaintiff  appealed  to  the  full 
Court. 

February  8th,  1876.  T.  Ferguson  for  the  plaintiff. 

J.  B.  Read  contra. 

The  arguments  and  cases  cited  were  substantially  the 
same  as  before. 

March  10th,  1876.  Hagarty,  C.  J.,  delivered  the  judg- 
ment of  the  Court. 

Three  breaches  are  assigned : 1.  That  the  defendant 
did  not  within  the  prescribed  two  months,  or  at  any  time, 
procure  a conveyance  from  the  representatives  of  Isabella 
Knowles.  2.  That  he  did  not  within  that  time,  or  ever, 
take  such  proceedings  as  would  remove  the  cloud  from  the 
title.  3.  That  he  did  not  within  that  time  or  ever, 
make  and  complete  a good  and  absolute  title,  &c. 

To  this  it  is  answered  that  Mrs.  Knowles  had  given  back 
a mortgage  to  Isaac  Cragg,  who  had  proceeded  to 
foreclose  it,  but  died  before  foreclosure : that  the  proceed- 
ings were  revived  by  his  executor,  and  the  proceedings 
were  conducted  to  a final  decree  of  foreclosure  without  un- 
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due  delay  : that  the  executor  is  ready  and  willing  to  re- 
lease and  quit  claim  to  the  plaintiff  all  the  estate  and  interest 
of  Isabella  Knowles  in  the  premises ; and  that  there  is  no 
cloud  upon  the  title,  and  no  title  claimed  therein  by 
Knowles,  the  land  having  been  conveyed  to  her  by  mis- 
take after  the  deed  to  the  plaintiff  and  its  registration. 

The  case  seems  to  have  been  treated  as  if  it  depended  on 
whether  the  plaintiff’s  title  was  in  fact  good  or  not.  I 
cannot  so  read  the  bond.  It  was  taken,  not  to  indemnify 
the  plaintiff  against  any  possible  claim  of  Knowles,  but  for 
the  purpose  of  clearing  up  an  apparently  specific  matter 
which  appeared  on  record.  The  plaintiff  wished  his  title 
to  appear  clear  on  record,  and  it  had  a somewhat  doubtful 
appearance  by  shewing  that  his  vendor,  after  conveying 
to  him,  conveyed  to  Knowles,  taking  back  a mortgage. 
This  would  doubtless  call  for  inquiry,  explanation,  expense, 
and  perhaps  some  difficulty,  if  the  plaintiff  desired  to  sell. 

By  the  bond  the  defendant  and  Cragg  specifically  bind 
themselves  to  have  that  apparent  difficulty  removed. 

I hardly  see  that  it  is  an  answer  to  aver  that,  neverthe- 
less, the  title  is  in  fact  perfectly  good. 

Then  the  plea  avers  that,  although  after  the  specified 
time,  yet  before  action,  the  Knowles  mortgage  was  fore- 
closed, and  that  Cragg’s  executor  is  ready  and  willing  to 
give  a quit  claim. 

It  is  not  averred  that  the  executor  has  a right,  not 
merely  to  release  his  testator’s  mortgage,  but  to  convey 
the  estate  to  another  person,  nor  that  any  such  release  or 
conveyance  has  been  executed  or  tendered. 

If  we  hold  this  plea  a bar,  then  the  plaintiff  fails  to  get 
what  he  stipulated  for,  because  another  person,  not  a party 
t to  the  suit,  is  ready  to  make  a conveyance  to  him.  I 
| think  this  is  no  answer. 

| There  is  nothing  to  prevent  the  defendant  having  the 
release  or  quit  claim  from  the  executor  executed  and 
placed  upon  record,  if  he  thinks  it  would  vest  the  whole  of 
the  interest  of  Knowles  in  the  plaintiff. 

Judqment  for  plaintiff. 

10 — VOL.  XXVI  C.P. 
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Nightingale  v.  The  City  Bank  of  Montreal. 

Banks — Notes  payable  at  the  bank,  both  of  maker  and  payee — Credit  given 
to  payee  in  pass-book — Right  to  revoke. 

The  defendants  were  the  bankers  of  both  the  plaintiff  and  one  E.,  and  E. 
having  given  a note  payable  to  the  plaintiff  at  the  defendants’  bank, 
the  plaintiff,  about  two  weeks  before  its  maturity,  left  it  with  the  defen- 
dants for  collection,  and  to  be  protested  if  not  paid.  On  December 
4th,  the  day  of  its  maturity,  the  ledger  keeper  debited  E.’s  account  and 
credited  the  plaintiff’s  with  the  amount  of  the  note,  and  on  the  plaintiff 
calling  at  the  bank  next  morning,  he  received  his  pass  book  with  an 
entry  crediting  him  with  the  amount  of  the  note.  Subsequently  the 
manager,  on  the  ground  that  the  entry  had  been  made  by  the  clerk  by 
mistake,  and  without  authority — as  E.’s  account  was  then  overdrawn — 
caused  the  entry  to  be  reversed,  and  refused  to  pay  plaintiff  the  amount 
, of  it.  E.  stated  that  he  always  gave  authority  to  pay  each  particular 
note,  which  he  did  not  do  here ) and  the  manager  stated  that  without 
such  authority  it  was  not  the  custom  of  the  bank  to  pay  any  note. 
Held , that  4he  plaintiff  was  entitled  to  recover  the  amount  of  the  note 
from  the  bank : that  by  the  general  law  the  plaintiff,  by  making  the 
note  payable  at  defendants’  bank,  authorized  them  to  pay  it ; and  that 
the  act  of  the  ledger  keeper  in  charging  it  to  E.’s  account  and  crediting 
it  to  the  plaintiff  in  his  account  and  pass-book,  amounted  to  a payment 
of  the  note,  and  was  irrevocable. 

Declaration  : on  the  common  money  counts. 

Pleas.  1.  Never  indebted.  2.  Payment. 

The  case  was  tried  before  Morrison,  J.,  without  a jury, 
at  Toronto,  at  the  Fall  Assizes  of  1875. 

It  happened  that  the  plaintiff  and  one  Esson  were  both 
customers  of  the  defendants.  Esson  had  given  to  the 
plaintiff  his  promissory  note  as  follows  : 

“ $416.80. 

“ Toronto,  October  1st.,  1874. 

“ Two  months  after  date  I promise  to  pay  to  the  order 
of  Thomas  Nightingale  four  hundred  and  sixteen  dollars 
and  eighty  cents,  at  the  City  Bank  of  Montreal  here. 
Value  received. 

(signed)  “ Thomas  Esson. 

Endorsed,  “ Thomas  Nightingale.” 

The  note  fell  due  on  the  4th  December. 

About  two  weeks  before  its  maturity  the  plaintiff,  who 
kept  his  account  with  the  defendants’  branch  in  Toronto, 
left  the  note  with  them  for  collection,  to  be  protested  if  not 
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On  the  day  it  fell  due,  Friday,  December  4th,  a clerk  in 
the  defendants’  bank  debited  Esson’s  account  with  the 
amount  of  this  note,  and  credited  the  plaintiff’s  account ; 
and  on  the  following  morning  the  plaintiff  called  at  the 
bank,  and  received  his  pass-book,  which  had  been  balanced 
up  to  the  last  of  November,  shewing  a balance  of  $704.20  in 
his  favour.  On  the  credit  side  was  this  entry,  December  4, 
Esson,  $416.80. 

On  the  same  morning  the  plaintiff  had  received  a notice  to 
the  effect  that  Esson  was  calling  a meeting  of  his  creditors. 

On  speaking  to  the  manager,  Mr.  Greene,  the  plaintiff 
mentioned  that  the  note  had  been  paid,  and  also  that 
Esson  had  called  a meeting  of  his  creditors. 

According  to  the  plaintiff’s  statement  the  manager 
went  and  looked  at  the  books,  and  said  : “ Yes,  it  was  paid. 
Unfortunately  we  lose  it,  and  you  get  it.” 

The  manager  said,  that  when  the  plaintiff  told  him  it 
was  paid,  that  he  thought  Esson  had  paid  it. 

It  seemed  that  Esson  was  a contractor,  and  had  a good 
many  dealings  with  the  defendants ; that  on  December  the 
4th  his  account  was  overdrawn  $393.77,  before  the  note  was 
charged : that  his  last  credit  balance  was  on  21st  Novem- 
ber, but  none  after.  On  November  30th  he  was  overdrawn 
$1035.  On  1st  December  he  made  a deposit.  From  Octo- 
ber, except  on  a few  occasions,  his  account  was  overdrawn. 

The  manager  stated  that  the  clerk  who  charged  this  note 
to  Esson’s  account  had  no  authority  to  do  so — he  was 
spoken  of  as  the  ledger  clerk — and  that  he  should  not  have 
done  so  without  consulting  the  manager,  the  account  being 
overdrawn. 

As  soon  as  the  manager  had  examined  the  entries,  and 
ascertained  the  state  of  Esson’s  account  (of  which  he  said 
he  was  previously  ignorant),  he  directed  the  entries  to  be 
reversed,  the  amount  to  be  credited  back  to  Esson’s  ac- 
count, and  debited  to  the  plaintiff. 

A cheque  was  drawn,  dated  5 th  December,  1874  : “ Pay 
to  reverse  entry  of  4th  or  bearer,  $116.80. 

(Signed)  ThoMas  Nightingale. 

J.  Mathewson,  for  Acct.” 
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This  was  spoken  of  as  formal  matter  of  book-keeping. 

Esson  swore  that  he  deposited  no  funds  to  pay  this 
note,  and  had  made  no  arrangement,  and  gave  no  instruc- 
tions to  the  bank  to  pay  this  note : that  “he  always  gave 
them  authority  to  pay  any  particular  note.”  He  said  he 
had  been  allowed  to  overdraw  his  account  by  the  former 
manager  when  he  shewed  him  certificates  for  work  that  he 
had  done. 

Mr.  Greene,  the  acting  manager,  said  the  ledger  clerk  had 
no  authority  to  make  the  entries  he  did.  “ We  would  not 
have  charged  it  without  being  requested  by  Esson  to  do 
so  ; that  is  the  practice.” 

He  also  said  it  was  not  in  consequence  of  Esson’s  diffi- 
culties that  he  caused  the  reversal  of  the  entries. 

The  ledger  clerk  was  not  called  as  a witness. 

The  plaintiff  drew  a cheque  for  the  amount  of  his  bal- 
ance, including  the  amount  of  this  note.  The  defendants 
refused  to  pay  this  sum,  and  this  action  was  brought. 

The  learned  Judge  found,  as  proved,  that  the  ledger  clerk3 
without  any  authority  or  instructions,  entered  to  the  plain- 
tiff’s credit  the  amount  of  the  note : that  no  money  was 
received  by  the  defendants,  and  that  no  request  or  instruc- 
tions from  the  maker  were  made  to  or  received  by  the  de- 
fendants to  charge  his  account  with  the  amount  of  the  note: 
that  the  defendants  received  no  money  to  the  plaintiff’s 
use,  and  did  not  pay  the  note  on  behalf  of  the  maker.  He 
considered  that  if  the  plaintiff  now  sued  the  maker,  the 
latter  could  not  set  up  what  took  place  as  a payment. 

The  learned  Judge,  after  consideration,  directed  a nonsuit. 

In  Michaelmas  Term,  Novembar  18th,  1875,  J.  E.  Mac - 
dougall  obtained  a rule  nisi  to  set  aside  the  nonsuit,  and 
to  enter  a verdict  for  the  plaintiff,  under  the  Law  Reform 
Act. 

In  Michaelmas  Term,  December  3d,  1875,  M.C.Cameron, 
Q.  C.,  shewed  cause.  The  nonsuit  was  right.  There  was  no 
money  placed  to  the  plaintifTs  credit,  nor  any  instructions 
by  Esson  to  pay  the  note  or  charge  his  account  with  the 
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amount  of  it.  The  defendants  must  be  looked  upon  merely 
as  agents  to  see  if  the  note  was  paid.  The  entry  was  made 
by  the  clerk  under  a mistake  of  facts,  and  without  any 
instructions  or  authority  to  do  so,  and  therefore  the  bank, 
as  soon  as  they  discovered  it,  had  a perfect  right  to  reverse 
it.  The  position  of  all  parties  was  in  no  way  changed,  and 
the  plaintiff  could  still  sue  the  maker.  Pollard  v.  Bank  of 
England , L.  R.  6 Q.  B.  623  is,  to  some  extent,  in  defendants’ 
favour,  but  it  is  clearly  distinguishable ; for  there  the 
cheque  was  given  on  a settlement  of  accounts. 

J.E.  Macdougall , contra.  The  bank  was  concluded  by  the 
acts  of  their  ledger  keeper,  in  charging  the  note  to  Esson’s 
account,  crediting  it  to  the  plaintiff,  and  making  the  entry 
of  the  credit  in  his  pass-book : Grant  on  Banking,  3rd  ed., 
127 ; Minor  v.  Mechanics'  Bank,  1 Peters  46  ; Smith's  Mer- 
cantile Law,  8th  ed.,  120;  Smith  v.  M'Guire , 3 H.  & N.  554. 
The  note  being  made  payable  at  the  defendants’  bank, 
where  Esson  kept  his  account,  was  a sufficient  order  to 
them  to  warrant  their  paying  it,  without  any  futher  au- 
thority from  Esson:  Kymer  v.  Laurie , 18  L.  J.N.S.Q.  B.  218; 
Robarts  v.  Tucker,  16  Q.B.  560;  Paley’s  Principal  and  Agent, 
3rd  ed.,  92-93  note;  Byles  on  Bills,  11th  ed.,  194-5  ; Grant  on 
Banking,  128.  It  was  the  duty  of  the  bank  to  present  the 
note  for  payment,  it  being  left  with  them  for  collection,  and 
if  not  paid  to  protest  the  same,  and  return  it  dishonoured 
to  the  holder : Cocks  v.  Masterman , 9 B.  & C.  902.  What 
the  bank  did  amounted  to  payment  of  the  note.  The  fact  of 
Esson’s  account  being  overdrawn  can  make  no  difference, 
for  the  bank  was  aware  of  this  fact,  and  having,  with  such 
knowledge,  paid  the  note,  they  cannot  recover  back  the 
amount : Marriot  v.  Hampton, 2 Sm.  L.  C.  7 ed.  405;  Boydv. 
Emmerson,  2 A.  & E.  184  ; Sky  ring  v.  Greenwood,  4 B.  & 
C.  281 ; Eyles  v.  Ellis,  4 Bing.  112  ; Chambers  v.  Miller , 13 
C.  B.  N.  S.  125;  Bolton  v.  Richards,  6 T.  R.  139.  The 
fact,  also,  of  the  position  of  the  parties  not  having  been 
altered  does  not  prevent  the  bank  from  being  liable  : Pol- 
lard v.  Bank  of  England,  6 L.  R.  Q.  B.  623.  As  between 
two  innocent  parties  the  loss  must  fall  on  the  defendants : 
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Price  v.  Neal,  1 W.m  Black.  390.  If  the  plaintiff  had  drawn 
a cheque  for  the  amount  on  the  day  credit  was  given  or  before 
the  bank  became  aware  of  Esson’s  failure,  the  bank  could  not 
have  recovered  back  the  amount  so  paid ; or  if  the  bank 
had  failed  after  making  these  entries,  and  supposing 
Esson  to  have  remained  insolvent,  the  loss  would  have 
fallen  on  the  plaintiff,  for  what  was  done  amounted  to  a 
payment  by  Esson  : Eyles  v.  Ellis,  4 Bing.  112. 

February  7th,  1876.  Hagarty,  C.  J. — The  question 
raised  here  is  very  important.  My  first  impression  was 
much  against  the  plaintiff,  as  the  case  seemed  to  assume 
the  aspect  of  a payment  made  or  credit  given  under  a 
mistake  of  facts,  and  corrected  before  the  position  of  the 
parties  was  altered  or  any  new  right  created.  But  I hardly 
think  this  view  is  maintainable. 

In  Byles  on  Bills,  11th  ed.  194,  it  is  said  : “If  the  customer 
of  a banker  accept  a bill,  and  make  it  payable  at  his  bankers, 
that  is  of  itself  a sufficient  authority  to  the  banker  to 
apply  the  customer’s  funds  in  paying  the  bill — citing 
Kymer  v.  Laurie,  18  L.  J.  N.  S.  Q.  B.  218. 

Grant  on  Banking  3rd  ed.  , 127,  is  to  the  same  effect, 
both  as  to  bills  and  notes,  citing  the  same  authority. 

The  cases  cited  was  before  Sir  J.  Patteson  and  Sir 
William  Erie,  and  upheld  a ruling  at  Nisi  Prius  of  Lord 
Denman. 

The  plaintiff  had  in  defendants’  (his  bankers)  hands  to 
his  credit  £21  4s.,  and  on  the  23d  March  drew  a cheque 
for  £13  13s.,  which  they  paid.  He  drew  another  cheque 
for  the  balance  a few  days  afterwards,  which  they 
refused  to  pay,  and  for  this  the  action  was  brought. 

The  defence  was  that  a bill  of  exchange  for  £42,  ac- 
cepted by  the  plaintiff,  payable  at  the  defendants’  bank, 
fell  due  on  the  20th  of  March,  and  was  presented  by  the 
holders,  and  paid  by  the  defendants.  The  plaintiff,  in  an- 
swer, proposed  to  shew  that  no  orders  had  been  given  by 
him  to  pay  the  bill,  and  that  in  fact  he  did  not  intend  to 
pay  it,  as  the  drawer  had  become  bankrupt, 
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Lord  Denman  held  that  the  payment  must  be  taken  to 
have  been  made  by  the  plaintiff's  authority,  whether,  so 
far  as  concerned  the  defendants,  they  had  paid  it  rightly  or 
wrongly,  and  that  so  the  assets  were  exhausted. 

On  motion,  in  term,  it  was  urged  that  when  the  £42 
bill  fell  due  the  defendants  had  only  £21  3s.  of  the  plain- 
tiff’s money,  and  therefore  had  no  authority  to  pay  the 
acceptance,  as  it  was  not  the  custom  of  bankers  to  pay  a 
cheque  for  a larger  sum  than  was  actually  on  hand. 

In  giving  judgment,  Patteson,  J.,  says  : “ The  plaintiff, 
by  making  the  acceptance  payable  at  the  defendants, clearly 
authorized  them  to  pay  it ; and  if  the  balance  in  his  favour 
had  been  £42  on  20th  of  March,  they  would  have  been  bound 
to  pay  it,  unless  the  plaintiff,  before  it  was  presented,  had 
countermanded  that  authority.  They  were  not,  indeed, 
bound  to  pay  it  under  the  existing  circumstances,  be- 
cause they  had  not  sufficient  funds ; but  they  were  fully 
authorized  to  apply  what  funds  of  the  plaintiff  they  had 
towards  the  payment.”  There  were  other  facts  in  the  case 
not  necessary  to  be  noticed. 

I think  it  clear,  that  on  the  evidence  before  us,  if  the 
defendants  had  paid  this  note  to  some  person  who  pre- 
sented it  in  the  ordinary  way,  they  could  not  recover  the 
money  back  as  having  been  paid  under  a mistake  of  fact 

If  we  follow  the  general  law  of  banks,  we  must  consider 
that  when  Esson  made  the  note  payable  at  the  defendants’ 
bank,  he  authorized  them  to  pay  it,  and  if  he  had  funds 
there  he  could  not  complain  of  their  having  appropriated 
them  to  this  payment.  He  could  have  given  directions 
before  maturity  that  they  should  not  pay  this  note,  and 
this  would  operate  as  a countermand  of  the  general  au- 
thority. 

The  plaintiff  had  made  his  bankers  his  agents  to  present 
the  note  for  payment,  wherever  it  was  payable.  They 
were  to  present  and  receive  the  money  on  his  account,  or  if 
dishonoured,  then  to  protest  in  the  usual  course.  When 
presented  (if  such  form  were  adopted),  there  were  no  funds 
of  the  maker  actually  available ; but  the  ledger  clerk,  not 
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under  any  mistake  of  any  fact  disclosed  in  evidence, 
decides  on  paying  the  note  on  Esson’s  credit,  and  debits 
the  account  of  the  latter  with  the  amount,  and  credits  the 
account  of  the  plaintiff. 

Had  the  plaintiff  been  present  at  the  time  this  was 
done,  and  asked  for  the  amount,  or  drawn  a cheque  for  it, 
it  would,  doubtless,  have  been  paid  to  him,  and  if  so  paid 
I can  see  no  principle  of  law  on  which  it  could  have  been 
recovered  back.  I cannot  see  that  if  the  clerk  had  vio- 
lated any  instructions  as  to  taking  such  a course  in  the 
face  of  an  overdrawn  account  without  reference  to  his 
superiors,  that  can  be  considered  a mistake  of  fact. 

The  clerk  was  not  called  as  a witness,  and  we  have  no 
right  to  assume  that  he  made  any  mistake,  or  that  he  did 
not  perfectly  well  know  that  Esson’s  account  was  over- 
drawn. The  fair  inference,  I think,  must  be  that  he  chose 
to  trust  Esson,  and  to  allow  the  account  to  be  further 
overdrawn.  The  placing  of  the  amount  to  the  plaintiff’s 
credit  gave  him  at  once  right  to  receive  or  draw  out  the 
amount.  How  long  are  we  to  consider  that  any  right  on 
the  defendants’  part  to  retrace  their  steps  was  to  continue, 
if  such  right  ever  existed  ? 

If  there  had  been  endorsers  on  the  note,  and  no  attempt 
to  revoke  what  had  been  done  had  been  made  till  recourse 
had  been  lost  against  them,  it  could  hardly  be  claimed 
that  the  transaction  could  have  been  reopened. 

There  the  position  of  the  plaintiff  would  of  course  be 
altered.  If,  on  finding  the  amount  credited  to  him  as 
paid  in  his  pass-book,  he  had  taken  any  step  on  the  faith 
of  the  entry,  it  could  hardly  be  urged  that  the  bank  could 
be  allowed  to  say  that  the  facts  were  not  as  represented- 

Their  assumed  right  to  revoke  what  they  had  done  must 
rest,  I assume,  on  the  ground  that  it  was  under  mistake, 
or  without  any  consideration,  and  rectified  before  any  pre- 
judice to  the  plaintiff  had  arisen. 

I do  not  at  present  see  why  the  defendants  can  refuse 
payment  here  on  any  ground  that  would  not  enable  them 
equally  to  recover  back  the  money  from  the  plaintiff,  had 
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he,  as  already  suggested,  been  present  when  the  clerk 
debited  Esson’s  account  with  the  note,  and  forthwith  paid 
the  amount  to  the  plaintiff  on  his  cheque. 

The  plaintiff’s  argument  is,  that  the  .effect  of  the  trans- 
action was,  that  the  note  was  paid  by  the  maker.  Assum- 
ing that  the  bank  had  the  maker’s  authority  to  pay  the 
note  by  his  having  made  it  payable  there,  it  becomes  very 
like  the  case  of  Eyles  v.  Ellis,  4 Bing.  112.  The  plaintiff 
authorized  the  defendant  to  pay  certain  moneys  at  certain 
bankers.  The  defendant,  who  kept  an  account  at  the  same 
bank,  ordered  the  amount  to  be  transferred  from  his 
account  to  the  plaintiff’s  credit.  The  plaintiff  hearing 
from  the  defendant  that  he  had  paid  the  amount  to  the 
banker,  gave  a receipt  for  the  money.  Owing  to  a mistake 
this  transfer  had  not  been  made  when  the  receipt  came  to 
the  defendant’s  hands.  On  the  plaintiff  complaining  the 
defendant,  on  the  8th  of  December,  ordered  the  mistake 
to  be  rectified,  and  next  day  the  defendant  wrote  to  the 
plaintiff,  announcing  that  the  mistake  had  been  rectified. 
The  plaintiff*  did  not  receive  this  letter  till  the  12th  of  De- 
cember. The  transfer  in  the  banker’s  books  from  the  defend- 
ant’s account  to  the  plaintiff’s  appeared  to  have  been  made 
on  the  8th  of  December,  at  which  time  the  defendant’s 
account  was  overdrawn  £900.  Between  the  9th  and  the 
receipt  of  the  letter  by  the  plaintiff  the  bankers  failed. 

The  Court  held  that  the  plaintiff  had  been  paid  by 
defendant. 

Best,  C.  J.,  says,  at  p.  113:  “ The  plaintiff  had  made  the 
Maidstone  bankers  his  agents,  and  had  authorized  them  to 
receive  the  money  due  from  the  defendant.  Was  it  then  paid, 
or  was  that  done  which  was  equivalent  to  payment?  At 
first,  not ; but  on  the  8th  a sum  was  actually  placed  to  the 
plaintiff’s  account;  and  though  no  money  was  transferred  in 
specie,  that  was  an  acknowledgement  from  the  bankers  that 
they  had  received  the  amount  from  Ellis,”  (the  defendant.) 
“ The  plaintiff  might  then  have  drawn  for  it,  and  the  bankers 
could  not  have  refused  his  draft.” 

11 — VOL.  XXVI  C.P. 
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It  will  be  observed  that  there,  as  here,  the  account  from 
which  the  amount  was  transferred  was  overdrawn. 

Skyring  v.  Greenwood,  4 B.  & C.  288,  shews  what  is  the 
effect  of  crediting  a principal  in  account  with  items  with 
which  it  is  afterwards  found  he  ought  not  really  to  have 
been  credited  with,  the  defendants  though  with  know- 
ledge that  he  was  not  so  entitled,  continuing  so  to  credit 
him.  This  was  held  to  be  irrevocable,  and  the  money  so 
credited  could  not  be  recovered  back  or  made  the  subject  of 
an  offset. 

In  the  notes  to  Marriot  v.  Hampton,  2 Sm.  L.  C.  405,  after 
citing  the  words  of  Patteson,  J.,  at  p.  417 : “Where  there 
is  bona  fides,  and  money  is  paid  with  full  knowledge  of  the 
facts,  though  there  be  no  debt,  still  it  cannot  be  recovered 
back,”  the  note  proceeds,  at  p.  418,  “ In  Sky  ring  v.  Green- 
wood, 4 B.  & C.  281,  the  principle  established  by  Belbie  v. 
Lnmley,  2 East  469,  was  carried  further,  and  it  was  held 
that  an  allowance  in  account  is  equivalent  for  this  purpose 
to  the  payment  of  money.” 

In  Cocks  v.  Masterman,  9 B.  & C.  902,  a forged  accept- 
ance was  presented  by  the  holder  (the  defendant)  at  the 
bankers,  where  it  professed  to  be  payable.  They  paid  it, 
not  knowing  the  forgery.  Next  day  they  discovered  it, 
notified  defendant,  and  sued  to  recover  back  the  money.” 

Bayley,  J.,  said,  at  p.  908 : “ We  are  all  of  opinion  that  the 
holder  of  a bill  is  entitled  to  know,  on  the  day  when  it  comes 
due,  whether  it  is  an  honoured  or  dishonoured  bill,  and 
that,  if  he  receive  the  money,  and  is  suffered  to  retain  it 
during  the  whole  of  that  day,  the  parties  who  paid  it  cannot 
recover  it  back.”  After  noticing  the  argument  that  the 
holders  had,  the  next  day  to  proceed  against  the  other 
parties  to  the  bill,  he  adds  : “ If  we  were  to  hold  that  the 
plaintiffs  were  entitled  to  recover,  it  would  be  in  effect 
saying  that  the  plaintiff  might  deprive  the  holder  of  a bill 
of  his  right  to  take  steps  against  the  parties  to  the  bill  on 
the  day  when  it  becomes  due.” 

In  Boyd  v.  Emerson,  2 A.  & E.  184,  the  plaintiff  held  a 
cheque  of  one  M.,  on  the  defendant’s  bank,  where  the  plain- 


NIGHTINGALE  Y.  CITY  BANK  OF  MONTKEAL. 


83 


tiff  also  banked.  He  was  doing  other  business  at  the  bank 
and  laying  the  cheque  on  the  counter,  said  to  the  clerk, 
“ Place  this  to  my  account  or  credit.”  The  clerk,  was 
aware  of  M.  being  in  difficulties,  and  doubted  if  his  princi- 
pal would  honour  it,  but  he  said  nothing  to  the  plaintiff* 
(from  motives  of  delicacy  to  M.),  and  the  plaintiff  departed, 
leaving  the  cheque.  The  clerk  took  the  cheque  from  the 
counter,  but  did  not  debit  M.  with  the  amount,  or  credit 
the  plaintiff*  with  it,  or  cancel  the  cheque.  The  clerk’s 
principal  was  then  absent.  Next  day,  after  making 
enquiries,  the  banker  returned  the  cheque  to  the  plaintiff*, 
saying  he  could  not  honour  it. 

The  Court  held  that  on  these  facts  the  promise  laid  in 
the  declaration,  that  in  consideration  of  the  cheque  being 
delivered  up  to  the  defendants,  the}^  promised  to  pay  the 
amount,  or  to  allow  the  plaintiff*  credit  for  it,  was  not 
proved.  “If  they  did  so  promise,”  says  Lord  Henman,  at  p. 
199,  “ undoubted^  they  became  holders  to  his  immediate 
use.  * * If,  in  delivering  the  cheques,  he  had  said  at 

once,  ‘Cash  me  this  cheque,’  or  ‘give  me  credit  for  it,’  he 
would  have  drawn  from  Reader,”  (the  clerk,)  “ a distinct 
answer;  but  by  merely  saying,  ‘Place  it  to  my  account,’ 
he  leaves  it  upon  the  usual  terms,  and  subject  to  the  con- 
tingencies to  which  bills  or  cheques  so  paid  in  are  liable, 
and  if  he  received  notice  of  dishonour  in  proper  time  it 
was  sufficient.” 

Patteson,  J.,  says,  at  p.  202  : “If  the  bankers  received  it  as 
his,”  (plaintiff’s)  “ agents,  they  stood  in  the  same  situation 
as  any  other  agents,  and  were  only  bound  to  use  due  dili- 
gence in  getting  it  paid.  If  they  received  it  as  agents  of 
Matson,  the  drawer,  the  person  presenting  it,  if  he  had 
asked  whether  it  would  be  paid  or  not,  would  have  had  a 
right  to  an  immediate  answer;  and  if  Reader,”  (the  clerk,) 
“ had  said,  ‘ Yes,’  no  doubt  the  present  declaration  would 
have  been  supported.”  After  noticing  what  did  take  place, 
he  says : “ The  inference  is,  that  the  plaintiff  paid  it  in  to 
Reader,”  (the  clerk,)  “ as  his  agent,  to  deal  with  it  in  the 
same  manner  as  if  it  had  been  a cheque  drawn  on  any 
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other  banker.”  It  was  held  that  the  plaintiff  could  not 
recover.  See  also  Kilsby  v.  Williams , 5 B.  & Al.  815. 

It  seems  to  me  very  clear  that  if,  in  this  last  case,  the 
clerk  had  taken  the  cheque  and  debited  to  the  drawer’s 
account,  and  credited  the  plaintiff’s  account  with  the 
amount,  the  judgment  would  have  been  for  the  plaintiff  on 
the  plain  reasoning  of  the  Judges. 

Chambers  v.  Miller , 13  C.  B.  N.  S.  125,  is  to  the  effect 
that  where  the  banker  has  put  down  the  proceeds  of  a 
cheque  drawn  on  him,  and  the  receiver  is  in  the  act  of 
counting  the  money,  and  while  so  doing  the  banker 
discovers  that  the  drawer’s  account  is  overdrawn,  it  is  too 
late  to  reclaim  the  money,  and  that  the  property  in  it  has 
passed. 

The  latest  case  we  have  seen  is  Pollard  v.  Bank  of 
England , L.  It.  6 Q.  B.  623.  The  statement  of  the  case  is 
long,  and  need  not  be  given  here.  A bill  was  payable  at  a 
bank  in  Newcastle.  The  banks  there  had  a daily  arrange- 
ment for  exchanging  cheques  and  settling  balances,  some- 
thing on  the  clearing-house  principle.  On  the  day  the 
note  matured,  the  plaintiff’s  bankers,  the  Bank  of  England, 
presented  it  at  the  acceptor’s  bank  where  it  was  payable. 
The  clerk  of  the  latter,  in  ignorance  that  there  were  not 
sufficient  funds  to  meet  it,  and  that  the  acceptor  had  stop- 
ped payment,  gave  first  what  was  called  a credit  note  to 
the  plaintiff’s  bankers,  and  aftewards  a cheque  for  the  day’s 
balance,  including  this  bill.  At  half-past  three  the  same 
day  they  applied  to  the  defendants  to  get  back  the  bill, 
which  the  defendants  agreed  to  do  under  protest.  The  defend- 
ants, in  rendering  their  account  to  the  plaintiff,  debited 
the  bill  to  him  as  a dishonoured  bill,  they  having  dis- 
counted it  for  him.  It  was  stated,  as  part  of  the  special 
case,  that  neither  the  plaintiff  nor  the  defendants  had  sus- 
tained any  damage  or  prejudice  by  reason  of  the  mistake 
of  the  bankers  of  the  acceptor. 

It  was  held,  after  full  argument,  that  the  plaintiff  was 
entitled  to  recover  : that  what  the  acceptor’s  bankers  did 
was  irrevocable. 
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If,  in  the  case  before  us,  the  defendants’  bank  had  stop- 
ped payment,  either  Friday  evening  or  Saturday  morning, 
I have  no  doubt  but  that  the  loss  (if  any)  would  have 
fallen  on  the  plaintiff,  and  the  bill  been  considered  as  paid, 
as  in  Eyles  v.  Ellis. 

After  what  took  place,  and  the  crediting  of  the  plaintiff 
in  account  and  in  his  pass-book,  I think  the  plaintiff’s 
hands  were  tied  as  regards  taking  any  proceeding  against 
Esson,  the  maker ; and  so  the  case  comes  within  Cocks  v. 
Masterman. 

I see  no  ground  as  to  any  mistake  of  fact.  The  defend- 
ants elected  to  pay  the  bill,  notwithstanding  the  maker’s 
account  being  overdrawn,  and  what  they  did  as  to  debit- 
ing the  maker,  and  crediting  the  plaintiff,  amounted,  in 
my  judgment,  to  payment,  and  was  irrevocable. 

The  only  point  on  which  I hesitate  is  one  that  was  not 
noticed  at  the  trial  or  in  argument.  By  the  general  law 
of  banking  it  has  been  shewn  that  when  a man  makes  a 
note  payable  at  his  banker’s;  the  law  implies  a request  by 
him  to  pay  it.  He  may  countermand  or  forbid  the  pay- 
ment if  he  please. 

In  this  case  Mr.  Greene  says  they  would  not  have  charged 
the  note  without  being  requested  to  do  so  by  Esson — that 
is  the  practice.  Esson  swore  he  had  given  no  instructions 
to  the  bank  to  pay,  and  that  he  “ always  gave  them  au- 
thority to  pay  any  particular  note and  the  learned  J udge 
found  “that  no  request  or  instructions  from  the  maker 
were  made  to  or  received  by  defendants  to  charge  his 
account  with  the  amount  of  the  note.”. 

No  questions  were  asked  on  this  point,  and  no  attempt 
made  to  prove  any  custom  between  bankers  and  customers 
generally  requiring  special  instructions  as  to  bills  or  notes 
made  payable  at  the  customers’  bank,  so  as  to  vary,  as 
between  these  parties,  the  general  and  well  understood 
law. 

I hardly  think  we  should  hold  the  plaintiff’s  right  to 
recover  to  be  affected  by  this.  No  attempt  was  made  to 
connect  him  with  any  such  custom.  He  left  the  note  with 
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his  bankers  to  collect,  and  I do  not  see  how  we  can  distin- 
guish the  transaction  from  an  ordinary  proceeding  under 
the  general  law. 

Gwynne,  J. — It  appears  to  me  that  the  plaintiff  is  clearly 
entitled  to  recover,  and  that  the  defendants  cannot  be 
heard  to  say  that  there  was  any  mistake  in  the  matter. 

The  sole  apparent  difficulty  in  the  jase  arises  from  the 
circumstance  that  in  the  transaction  the  defendants  occu- 
pied the  two-fold  position  of  agents  of  the  present  plaintiff 
who  was  payee  of  the  note,  and  of  Esson,  who  was  the 
maker  of  it.  When  the  same  person  assumes  the  responsi- 
bility of  being  banking  agent  of  two  persons,  having  dis- 
tinct and  conflicting  interests,  we  must  take  care  not  to 
confound  the  character  in  which  his  several  acts  are  done. 

In  the  case  before  us  we  must  view  the  conduct  of  the 
defendants,  in  respect  of  the  duty  they  owed  to  the  plain- 
tiff, who  specially  employed  them  for  a particular  purpose, 
precisely  in  the  same  manner  as  if  Esson,  the  maker  of  the 
note,  had  bee’n  represented  by  some  other  banker,  at  whose 
banking  house  he  had  made  the  note  payable. 

If  then  the  defendants  had  been  agents  only  of  the 
plaintiff,  and  other  bankers,  at  whose  house  the  note  was 
made  payable,  were  the  agents  of  the  maker  of  the  note, 
there  would  be  no  difficulty  in  the  matter.  In  that  case 
the  duty  which  the  defendants  assumed  as  the  plaintiff’s 
agent  was  to  present  the  note  for  payment,  and  to  receive 
the  amount,  if  paid,  to  the  plaintiff’s  use;  and  if  not  paid,  to 
protest  the  note,  and  return  it  to  the  plaintiff*.  Now  if,  in 
discharge  of  this  duty,  they  had  presented  the  note  to  the 
maker’s  bankers,  where  the  note  was  payable,  and  if  such 
bankers  had  undertaken  to  pay  the  note, and  had  directed  the 
plaintiff’s  bankers  to  charge  the  amount  in  account  with 
them,  and  if  the  plaintiff ’s  bankers  had  agreed  so  to  do, 
and  accordingly,  instead  of  protesting  the  note  for  nonpay- 
ment, had  left  it  with  the  maker’s  bankers  as  paid,  and 
had  entered  the  account  to  the  plaintiff’s  credit  in  theiv 
books,  and  instead  of  returning  him  the  note,  had  told 
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him  that  it  was  paid,  and  that  the  amount  was  entered  to 
his  credit  in  his  hank  account,  and  had  handed  him  his 
bank  pass-book  with  the  credit  entry  in  it ; the  defendants 
upon  being  informed  afterwards  by  the  maker’s  banker, 
who  had  undertaken  to  pay  the  note,  that  they  had  made 
a mistake  in  taking  up  the  note,  and  undertaking  to  pay 
it,  never  could  have  undone  the  transaction  so  completed 
between  them  and  their  principal.  When  the  defend- 
ants handed  the  note,  which  was  the  plaintiff’s  property, 
to  the  bankers  of  the  maker,  and  by  their  direction  entered 
the  amount  to  the  plaintiff’s  credit  as  paid,  their  employ- 
ment as  plaintiff’s  agent  for  presentation  was  at  an  end. 
They  stated  an  account  with  him,  and  assumed  the  posi- 
tion of  being  his  debtors  as  upon  money  received  to  his  use; 
and  they  had  no  authority  whatever  from  the  plaintiff  to 
undo  that  transaction,  and  to  take  back  the  note  again  as 
the  plaintiff’s  property. 

As  between  the  plaintiff  and  his  bankers,  the  defend- 
ants, there  would  have  been  in  such  a case  no  mistake 
whatever,  and  the  plaintiff  could  not  be  in  any  manner 
affected  by  a mistake  made  by  the  bankers  at  whose 
house  the  note  was  made  payable.  To  the  plaintiff  it  was 
a matter  of  no  importance  whether  the  maker  of  the  note 
had  or  had  not  supplied  them  with  funds  to  pay  it,  or 
whether  he  kept  an  account  there  or  not. 

Now,  the  circumstance  of  the  defendantshaving  assumed 
the  responsibility  attaching  to  their  being  agents  of  both 
parties  to  the  note  can  make  no  difference.  Their  acts,  as 
the  agents  of  each,  must  be  regarded  precisely  as  if  the 
principals  were  represented  by  separate  persons  as  their 
agents. 

As  the  plaintiff’s  agents,  the  defendants  presented  the 
note  for  payment.  As  the  plaintiffs  agents,  they  were 
requested  by  the  maker’s  agents,  albeit  themselves,  to  give 
up  the  note,  which  was  the  plaintiffs  property,  upon  the 
undertaking  that  they,  the  maker’s  agents,  would  pay  the 
amount,  and  as  the  plaintiff’s  agents  they  were  requested  by 
the  maker’s  agents  to  credit  the  amount  to  the  plaintiff. 
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Hereupon  the  defendants,  whose  duty  to  the  plaintiff  was 
to  retain  the  note  on  his  behalf,  and  to  protest  it  if  not 
paid,  gave  up  the  note  to  the  maker’s  agents  as  paid,  and 
acknowledging  the  note  to  be  paid,  they,  as  plaintiff’s 
bankers  (no  longer  holding  the  character  of  his  agents  for 
presentation  of  the  note,  which  relation,  by  what  had 
passed,  had  ceased), entered  the  amount  as  paid  to  his  credit 
in  his  bank  account. 

As  plaintiff’s  agents  they  had  no  authority  to  part  with 
the  plaintiff’s  control  over  the  note,  unless  they  should 
assume  the  responsibility  of  paying  the  amount.  This 
responsibility  they  did  assume.  They  informed  the  plain- 
tiff that  the  note  was  paid,  instead  of  returning  it  to  him 
as  unpaid.  They  entered  the  amount  to  his  credit,  and 
gave  him  his  pass-book,  with  the  credit  entry  in  it  of  the 
amount  of  the  note  as  paid.  They  were  thus  bound  to 
honour  his  cheque  for  the  amount,  and  from  this  obliga- 
tion nobody  could  discharge  them  but  the  plaintiff  him- 
self. He  certainly  never  has  done  so ; and  the  defendants 
themselves,  in  their  character  of  agents  of  the  maker  of  the 
note,  could  not  alter  or  in  any  manner  affect  a transaction 
wholly  completed  between  the  plaintiff  and  his  agents. 

In  short,  as  the  plaintiff  ’s  bankers  or  agents  the  defendants 
had  no  authority  to  undo  the  transaction,  which  made  the 
defendants  the  plaintiff’s  debtors,  and  as  agents  of  the 
maker  of  the  note  the  defendants  could  have  no  authority 
to  interfere  with  the  plaintiff’s  account  in  Jiis  bankers’ 
books. 

Galt,  J.,  concurred. 

Rule  absolute. 
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Chapman  v.  The  Gore  District  Mutual  Insurance 
Company. 

Insurance — Incumbrances . 

At  the  time  of  effecting  an  insurance  on  certain  property,  the  insured 
erroneously  stated  in  his  application  that  there  was  only  an  encumbrance 
for  $1000,  whereas  there  was  a further  encumbrance  of  $500,  whereby 
the  policy  became  liable  to  be  forfeited.  The  $500  was  subsequently 
paid  off,  and  after  this,  and  after  the  policy  had  expired,  the  plaintiff 
who  had  become  the  owner  of  the  property,  applied  for  a new  insurance, 
and  on  being  interrogated  by  the  agent  as  to  the  encumbrances,  told 
him  of  the  $1000  being  the  only  one.  The  plaintiff,  at  the  agent’s 
suggestion,  instead  of  effecting  a new  insurance,  took  an  assignment  of 
the  expired  policy. 

Held , under  these  circumstances,  the  defendants  could  not  set  up  the 
misrepresentation  in  the  original  application  as  to  encumbrances  ; but 
that  it  was  sufficient  that  at  the  time  of  the  plaintiff’s  insurance,  the 
application  was  literally  true. 

This  was  an  action  on  a policy  of  insurance  by  the  plain- 
tiff, who  claimed  as  assignee  of  the  policy. 

The  defendants  pleaded,  1,  non  est  factum ; 2,  that  the 
property  was  not  destroyed  by  fire. 

3.  That  the  assignment  and  transfer  to  the  plaintiff  was 
accepted  by  the  plaintiff,  and  the  defendants’  consent  given, 
subject  to  the  condition  that  the  plaintiff  should  be  bound 
by  all  the  covenants,  agreements,  terms  and  conditions  of 
the  said  polic}T  in  as  full  and  ample  a manner  as  the  said 
W.  D.  M.  (the  original  holder,)  was  bound  by  the  same,  and 
that  the  said  policy  should  continue  to  be  voidable,  as  if 
the  said  assignment  had  not  been  executed  : that  it  was 
provided  by  the  said  policy  that  the  application  of  the  in- 
sured upon  which  the  said  insurance  was  founded,  and  all 
things  therein  contained  should  be  a condition,  and  form  a 
portion  of  the  said  policy : that  in  the  said  application  the 
said  W.  D.  M.  covenanted  and  agreed  with  the  defendants 
that  the  said  application  was  a just,  true,  and  full  exposi- 
tion of  all  the  facts  and  circumstances  in  regard  to  the  con- 
dition, situation,  value,  and  risk  of  the  property  to  be  in- 
sured, so  far  as  the  same  was  known  to  the  said  W.  D.  M., 
and  were  material  to  the  risk,  and  to  be  known  to  defend- 
ants, should  be  held  to  be  the  basis  of  the  defendants’ 
12— VOL.  XXVI  C.P. 
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liability,  and  should  form  part,  and  be  a condition  of  the 
said  contract : that  the  said  W.  D.  M.,  in  and  by  the  said 
application,  represented,  in  answer  to  the  question,  “Is  the 
property  encumbered,  and  if  so,  to  what  amount  ? that  it 
was  encumbered  to  the  amount  of  $1000  only,  such  repre- 
sentation being  of  a part  material — then  known  to  the  said 
W.  D.  M.,  and  material  to  the  risk,  and  to  be  known 
to  defendants : and  that  the  said  W.  D.  M.  concealed 
from  the  defendants,  and  omitted  to  make  known  the 
fact  of  a further  mortgage  of  $500  to  one  Mess,  whereby 
the  policy  was  avoid.  , 

The  4th  and  5th  pleas  were  similar  to  the  3rd  plea,  but 
varying  the  statement. 

The  6th  and  7th  pleas  set  up  a fraudulent  overvaluation 
of  the  property  by  the  said  W.  D.  M.,  whereby  the  policy 
became  avoided. 

There  were  other  pleas,  but  it  is  unnecessary  to  set  them 
out,  as  the  case  did  not  turn  upon  them.  Issue. 

The  cause  was  tried  before  Moss,  J.,  and  a jury,  at 
Chatham,  at  the  Fall  Assizes  of  1875. 

From  the  evidence  given  at  the  trial,  it  appeared  that 
the  person  who  originally  effected  the  insurance  in  J uly, 
1873,  in  answer  to  the  question  in  the  application  “ Is  the 
property  encumbered,  and  if  so,  to  what  amount”  ? replied, 
“Yes,  $1000,”  whereas  in  truth  at  that  time  there  were  two 
mortgages,  one  of  $1000,  and  the  other  for  $500.  The 
policy  was  dated  5 th  of  July,  1873,  and  expired  on  the  5 th  of 
July,  1874.  In  April  1874,  the  original  holder  assigned 
with  the  consent  of  the  defendants  to  the  person  through 
whom  the  plaintiff  claimed.  This  party  transferred  the 
policy  on  the  8th  of  July,  1874,  to  the  plaintiff,  which 
transfer  was  assented  to  on  the  17th  of  July.  At  the  time 
when  the  plaintiff  applied  for  the  consent  of  the  com- 
pany, the  policy  had  expired.  The  mortgage  for  $500 
had  also  been  paid  off,  and  there  was  no  incumbrance 
except  the  one  for  $1000,  so  that  in  truth  if  the  original 
representation  had  been  then  made,  it  would  have  correctly 
stated  the  incumbrances. 
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Joseph  ChapmOyU,  the  husband  of  the  plaintiff;  was  ex- 
amined and  stated  : “ I paid  the  renewal  premium  to  Mr. 
Atkinson,  the  company’s  agent.  The  assignment  was 
executed  in  Atkinson’s  presence.  We  had  bought.  My 
wife  had  had  the  deed  a couple  of  days  before.  William 
Merrill  was  with  me  at  the  time  it  was  renewed.  Mr.  Atkin- 
son asked  me  about  incumbrances,  and  I told  him  there 
was  nothing  on  it,  but  the  mortgage  to  Duck ; that  the 
other  had  been  paid  off.  I knew  of  the  mortgage  to 
Mess.  It  was  paid  off,  I understood.  Mr.  Atkinson  asked 
me  what  there  was  against  the  place ; I told  him  I was 
going  to  pay  part  of  the  Duck  mortgage.” 

Mr.  Atkinson,  who  was  called  for  the  defence,  stated:  “ I 
do  not  think  it  is  correct  that  Chapman  told  me  the  only 
mortgage  now  existing  was  $1000,  but  I won’t  swear  that 
he  didn’t  say  so.  Chapman  came  and  asked  me  to  insure, 
and  this  method  was  adopted.  He  paid  the  premium.” 
The  original  policy  had  expired. 

Mr.  Simons,  the  secretary  of  the  defendants,  said : “ I 
look  upon  it  that  the  original  policy  was  issued  by  conceal- 
ment. If  Mrs.  Chapman  had  applied  for  the  insurance  to 
herself,  it  would  have  been  granted,  unless  there  was  some- 
thing against  her  moral  character.  Mr.  Atkinson  gave  me 
no  information  against  Mrs.  Chapman.  If  he  had  sent  an 
application  to  insure  Mrs.  Chapman,  I suppose  it  would 
have  been  granted.  I am  not  aware  that  she  concealed  any 
thing  that  she  ought  to  have  disclosed.  I think  she  may 
have  over-stated  the  value  of  the  property.  I can’t  say 
that  the  existence  of  the  mortgage  prejudiced,  us  in  any 
way.  If  our  agent  had  given  an  interim  receipt  based  upon 
an  exactly  similar  application,  we  could  not  say  a word 
about  the  mortgage.” 

At  the  close  of  the  case,  leave  was  reserved  to  the  defen- 
dants to  move  for  a nonsuit,  on  the  ground  taken  as  to  the 
failure  to  mention  the  second  mortgage  in  the  original 
application. 

It  was  then  agreed  that  it  should  be  left  to  the  jury  to 
say  whether  the  property  was  over-valued  fraudulently, 
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and  whether  the  company  withheld  the  policy,  so  that  the 
plaintiff  was  prevented  from  putting  in  claim  papers  within 
thirty  days. 

The  jury  found  that  the  true  value  of  the  building  was 
$750,  and  entered  a verdict  for  the  plaintiff  for  $636. 

In  Michaelmas  term,  November  18th,  1875,  Durand  (of 
Galt)  obtained  a rule  nisi  to  enter  a nonsuit  pursuant  to 
the  leave  reserved. 

In  this  term,  February  16th,  1876,  Robinson , Q.  C., 
shewed  cause.  The  evidence  shews  that  at  the  time  of 
the  transfer  to  the  plaintiff*  the  mortgage  had  been  paid 
off,  and  therefore  at  that  time  the  application  was  literally 
true.  The  plaintiff  desired  to  effect  a new  policy,  and 
it  was  only  at  the  instigation  of  the  company’s  agent  that 
he  took  the  transfer  of  the  existing  policy  instead,  and 
therefore  the  company  cannot  now  set  up  any  defect  in  the 
application  when  the  policy  was  originally  effected. 

Durand , contra.  There  is  no  question  but  that  at  the 
time  the  policy  was  effected  there  was  a misrepresenta- 
tion in  the  application  as  to  the  mortgage,  and  that  there- 
fore the  policy  was  avoided ; and  the  plaintiff  as  transferee 
can  stand  in  no  better  position  than  his  transferor,  and  is 
therefore  affected  with  his  acts.  All  that  the  plaintiff  had 
transferred  to  him  was  a void  policy.  The  case  of  Martin 
v.  Home  Insurance  Go .,  20  C.  P.  447,  is  in  point,  and  should 
govern  here. 

March  10th,  1876.  Hagarty,  C.  J. — When  the  assignee  of 
property  insured  becomes,  with  the  consent  of  the  insurers, 
the  assignee  of  the  policy,  and  prays  for  a renewal,  I think 
she  agrees  to  the  correctness  of  the  original  application,  so 
far  as  it  is  applicable  to  the  circumstances  existing  at  the 
time  of  such  agreement.  Looking  at  the  facts  stated  in  the 
application  as  to  the  nature  of  the  risk  and  the  position  of 
the  property,  she  has  to  see  that  it  is  correct.  I cannot  add 
a further  liability  on  her  part  that  it  was  correct  when 
originally  made,  and  has  always  remained  so. 

For  example,  if  the  property  in  the  proposal  was  des- 
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cribed  as  solely  used  as  a dwelling-house,  and  that  no 
hazardous  trade  was  carried  on  therein ; it  has,  in  fact,  been 
otherwise  used,  and  a hazardous  trade  was  carried  on,  and 
the  party  originally  insuring  could  not  therefore  have 
recovered  for  a loss.  But  when  she  in  good  faith,  after  the 
expiration  of  the  time  mentioned  in  the  policy,  adopts  the 
application  as  the  basis  of  her  new  contract,  I think  it  is 
sufficient  that  she  then  sees  and  undertakes  that  the  facts 
there  stated  are  true  at  the  time  of  her  contract. 

Here,  the  proposal  was  incorrect  in  stating  there  was 
only  one  mortgage,  when  in  fact  there  were  two.  When 
the  plaintiff  became  a contracting  party,  there  was  only 
one  mortgage,  and  the  old  proposal,  adopted  as  the  basis  of 
the  new  engagement,  was  then  literally  true  and  correct. 

I therefore  think  she  can  recover  even  in  this  view, 
which,  I think,  is  in  the  most  favourable  aspect  for  the 
defendants. 

I do  not  discuss  the  point  as  to  what  took  place  between 
the  plaintiff  and  the  defendants’  agent — she,  in  effect, 
requiring  new  insurance,  he  persuading  her  to  treat  it  as  a 
renewal  of  the  former  one. 

I do  not  wish  in  any  way  to  decide  that  the  assignee  of 
a.  policy  who  keeps  it  up  for  his  own  benefit,  is  not  bound 
by  the  conditions  of  the  original  contract  as  to  anything 
affecting  the  risk  then  contracted  for,  and  which  must 
govern  the  assignee  as  well  as  the  assignor.  In  other  words, 
the  assignee  must,  at  least,  see  and  undertake  that  the 
original  statements  are  true  as  applicable  to  the  time  at 
which  he  becomes  a party  to  the  risk,  and  that  all  original 
stipulations  must  continue  to  govern  while  he  is  interested. 

I see  no  other  fair  way  of  doing  justice  to  both  parties. 

Gwvnne,  J. — I rest  my  judgment  in  favour  of  the  plain  tiff 
Upon  this  principle — that  under  the  circumstances  appear- 
ing in  evidence,  the  Court,  in  the  exercise  of  the  equitable 
jurisdiction  which  it  is  now  bound  to  administer,  should 
restrain  the  defendants  from  setting  up  the  defence  which 
they  have  set  up,  as  involving  a gross  fraud  upon  the 
plaintiff. 
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The  original  policy  having  expired  by  effluxion  of  time, 
and  the  plaintiff  desiring  to  effect  a new  insurance,  the 
defendants’  agent  proposed,  and  the  defendants  concurred  in 
the  proposal,  that  in  lieu  of  an  original  policy  to  the  plaintiff, 
she  should  take  an  assignment  of  the  expired  policy. 

To  suffer  the  defendants,  under  these  circumstances,  now 
to  set  up  a misrepresentation  by  the  person  originally  in- 
sured upon  the  occasion  of  his  applying  for  his  policy,  as 
avoiding  the  policy  thus  renewed  in  the  plaintiff’s  hands, 
would  be  a mockery  of  justice. 

The  more  proper  course  for  the  plaintiff  to  have 
adopted,  as  it  appears  to  me,  would  have  been  to 
have  replied  upon  equitable  grounds  the  facts  which 
constitute  the  fraud  which  the  defendants  now  ask  the 
assistance  of  the  Court  to  enable  them  to  perpetrate. 
Upon  such  a replication,  the  Court  could  not,  upon  the 
evidence  given,  have  hesitated  to  give  judgment  in  favour 
of  the  plaintiff,  and  I think  she  should  be  permitted  to  put 
such  a replication  upon  the  record  nunc  pro  tunc , so  that 
it  shall  shew  a complete  answer  to  the  plea.  The  plaintiff, 
having  joined  issue  on  the  plea,  has  merely  put  in  issue 
the  truth  of  the  matters  therein  alleged,  whereas  the 
plaintiff’s  right  to  recover  rests  upon  matter  which  avoids 
wholly  the  effect  of  the  plea,  notwithstanding  the  literal 
truth  of  the  matters  therein  contained  ; and  for  recovery, 
under  such  circumstances,  the  record,  as  it  at  present 
stands,  does  not  appear  to  be  properly  framed. 

I think,  therefore,  that  a replication  upon  equitable 
grounds  should  be  allowed,  and  that,  thereupon,  judgment 
should  be  for  the  plaintiff 

Galt,  J. — -The  case  principally  Lelied  on  by  Mr.  Durand 
was  that  of  Martin  v.  Home  Insurance  Co.,  20  C.  P.  447 ; 
but  that  differs  very  materially  from  the  one  now  before 
us.  The  plaintiff  had  made  an  application  for  insurance, 
in  which  he  had  made  a misrepresentation  as  to  incum- 
brances. On  this  a policy  had  been  granted.  Subsequently 
he  made  an  arrangement  with  the  company  for  a reduction  of 
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the  premium,  and  the  then  existing  policy  was  cancelled  and 
another  issued,  based  on  the  same  application.  Under  these 
circumstances,  we  were  of  opinion  that  he  could  not  recover. 

In  the  present  case  the  original  policy  had  expired,  and 
when  an  application  for  insurance  was  made  on  behalf  of 
the  plaintiff,  the  agent  of  the  defendant  interrogated  the 
husband  as  to  incumbrances,  and  the  answer  he  received 
was  strictly  true,  and  it  was  he  who  suggested  taking  an 
assignment  of  the  original  policy  in  place  of  making  a new 
application,  and  obtaining  a fresh  one.  The  statement  also 
in  the  original  application,  if  we  are  to  look  upon  it  as 
renewed  when  the  transfer  was  assented  to,  was  true ; there 
was  only  one  mortgage  for  $1000  then  in  existence. 

We  cannot  refrain  from  expressing  our  surprise  that 
after  the  evidence  given  by  the  secretary,  the  defence  based 
on  the  misrepresentation  of  incumbrances  was  not  at  once 
abandoned.  It  was  plain  th^t  no  fraud  or  imputation  of 
fraud  rested  on  the  plaintiff,  and  that  the  defendants  would 
have  granted  a new  policy  to  the  plaintiff  on  being  in- 
formed of  the  then  existing  state  of  facts.  To  give  effect 
to  the  contention  of  the  defendants  now,  would  be  to  enable 
them  to  perpetrate  a great  wrong  on  an  innocent  party, 
who  had  been  misled  by  the  suggestion  of  their  own  agent. 

In  giving  judgment  in  Martin  v.  Home  Ins.  Co.,  Hagarty, 
C.  J.,  says  : “ I think  that,  at  all  events,  in  the  absence 
of  any  direct  proof  to  the  contrary,  it  should  be  assumed,  as 
a matter  of  law,  that  the  policy  issued  on  10th  of  December 
was  based  on  the  then  existing  written  statement  of  plain- 
tiff as  to  the  general  state  and  title  to  the  property.” 

Here  the  circumstances  are  entirely  different ; neither  the 
plaintiff  nor  his  agent  were  parties  to  the  first  application, 
nor  is  it  likely  that  they  knew  anything  of  its  contents. 
They  applied  for  a new  assurance,  and  were  interrogated  as 
to  the  then  existing  incumbrances,  to  which  they  made 
true  answers,  and  then,  upon  the  suggestion  of  the  agent, 
agreed  to  accept  an  assignment  of  an  expired  policy,  and 
paid  the  premium  as  for  a new  insurance. 

Rule  discharged. 
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McCord  v.  Harper. 

Agreement  for  sale  of  land — Proviso  for  avoidance  on  default — Evidence  of 
election  to  avoid. 

Under  an  agreement  with  the  plaintiff,  dated  18th  September,  1874,  de- 
fendant agreed  to  purchase  certain  land  for  $6,500,  $500  to  be  paid  in 
cash,  $1,000  and  interest  on  the  1st  May,  1875,  and  two  further  instal- 
ments of  $500  each  on  the  1st  May,  1875,  1876,  respectively,  and 
defendant  to  assume  a mortgage  on  the  property  of  $4,000.  The  de- 
fendant was  to  recoup  the  plaintiff  for  any  interest  he  should  pay  on  the 
mortgage  up  to  1st  May,  1875,  and  was  to  have  a deed  on  the  pay- 
ment of  the  moneys  and  mortgage,  and  possession  on  payment  of  the 
instalment  on  1st  May,  1875.  The  agreement  then  provided  for  time 
being  of  the  essence  of  the  contract ; and  that,  unless  said  payments 
were  punctually  made,  the  agreement  should  be  null  and  void,  and  the 
plaintiff  should  be  at  liberty  to  resell  the  land.  The  defendant  having 
made  default  in  payment  of  the  $1,000  on  the  1st  May,  1875,  the 
plaintiff  attempted,  without  notice  to  defendant,  to  resell  the  property 
by  auction  ; but  failed  to  do  so.  He  also,  after  the  1st  May,  made 
arrangements  with  the  tenant  in  possession  for  an  increased  rent, 
payable  monthly,  instead  of  yearly  as  before.  On  the  18th  of  the  same 
month  he  sued  the  deefendant  on  the  aoreement  for  the  instalment  due. 
Held , Galt,  J.,  dissenting,  that  neither  the  offering  the  property  for  sale, 
without  any  sale  being  effected,  nor  the  new  arrangements  made  with 
the  tenant,  amounted  to  an  election  by  the  plaintiff  to  put  an  end  to  the 
agreement,  so  as  to  form  a defence  to  the  action. 

This  was  an  action  for  breach  of  the  defendant’s  cove- 
nant to  pay  the  sum  of  $1000  and  interest  on  the  1st  day  of 
May,  1875. 

The  common  counts  were  also  added. 

To  the  special  count  the  defendant  pleaded,  on  equitable 
grounds : that  the  said  alleged  deed  was  an  agreement 
under  seal  for  the  sale  by  the  plaintiff  of  certain  lands  and 
premises,  in  said  deed  mentioned,  to  the  defendant,  wherein 
the  plaintiff*  was  the  party  of  the  first  part,  and  the  defen- 
dant was  the  party  of  the  other  part,  and  by  the  terms  of 
payment  $500  was  to  be  paid  in  cash  ; $1,000  and  interest  on 
the  1st  day  of  May  last,  as  in  said  declaration  alleged ; and 
the  balance  of  the  consideration  money  as  in  said  deed 
mentioned,  which  said  deed  contained  a clause  in  the  words 
as  follows,  that  is  to  say  : “ And  it  is  expressly  understood 
that  time  is  to  be  considered  the  essence  of  this  agreement, 
and  unless  the  payments  are  punctually  made  at  the  time 
and  in  the  manner  above  mentioned,  these  presents  shall 
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be  null  and  void  and  of  no  effect,  and  the  said  party  of  the 
first  part  shall  be  at  liberty  to  re-sell  the  said  lands.”  And 
the  defendant  says  that  the  cash  payment  of  $500  aforesaid 
was  made,  but  that  default  was  made  in  the  payment  of  the 
second  instalment,  or  said  sum  of  $1,000,  payable  on  the 
said  1st  day  of  May  last,  and  that  on  such  default,  and 
before  this  suit,  the  plaintiff,  under  and  by  virtue  of  and  in 
the  exercise  of  the  power  given  him  by  the  said  clause, 
rescinded,  annulled,  and  male  void  the  said  agreement  and 
everything  therein  contained,  and  elected  so  to  do,  and  took 
back  or  caused  the  said  land  or  premises  to  become  re- 
vested in  him,  as  if  the  said  agreement  had  not  been  entered 
into,  and  exercised  acts  of  ownership  accordingly,  amongst 
such  acts,  selling  or  offering  the  same  for  sale  as  such  owner, 
whereby  the  defendant  was  released  from  all  and  every 
covenant  in  the  said  deed  contained. 

The  cause  was  tried  before  Strong,  J.,  and  a jury,  at 
Toronto,  at  the  Summer  Assizes  of  1875. 

The  articles  of  agreement  were  pub  in  evidence.  These 
were  under  seal,  dated  8th  of  September,  1874,  whereby 
the  plaintiff  agreed  to  sell  and  the  defendant  to  buy  certain 
property  for  $6,500,  payable  $500  cash,  $1,000  and  interest 
Ist'May,  1875,  and  $500  and  interest  1st  May,  1876,  and 
1st  May,  1 877,  and  the  defendant  to  assume  a mortgage 
thereon  to  one  K.  H.  for  $4,000.  If  the  plaintiff  should 
pay  the  interest  on  the  mortgage  to  1st  May,  1875,  the 
defendant  was  to  recoup  him  the  amount  so  paid.  There 
was  a covenant  by  the  defendant  to  pay  as  agreed,  and  to 
pay  taxes  and  the  interest  on  the  mortgage,  and  on  pay- 
ment of  the  moneys  and  the  mortgage  the  plaintiff  would 
convey  to  him  in  fee ; and  that  the  plaintift  would  permit 
the  defendant  to  occupy  and  enjoy  the  premises  after  pay- 
ment of  the  $1,000  and  interest,  on  1st  May  then  next,  but 
not  until  then.  And  the  defendant  agreed  to  insure  the 
buildings,  and  to  keep  the  same  on  foot  to  at  least  $4,000. 
“ And  it  is  expressly  understood  that  time  is  to  be  con- 
sidered the  essence  of  this  agreement ; and  unless  the  pay- 
ments are  punctually  made  at  the  time  and  in  the  manner 
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above  mentioned,  these  presents  shall  be  null  and  void  and 
of  no  effect,  and  the  said  party  of  the  first  part  shall  be  at 
liberty  to  re-sell  the  said  land.” 

The  following  was  the  evidence  given  by  the  plaintiff : — 
“I  offered  the  property  for  sale  after  the  1st  of  May  under 
the  proviso  contained  in  the  deed  of  agreement.  It  was 
under  the  last  clause.  I offered  it  for  sale  at  Coate’s 
auction  rooms.  It  was  advertised.  It  was  about  the  8th 
of  May.  There  was  $6,000  bid,  but  it  was  a fictitious  bid. 
I had  a reserve  did  of  $6,000  or  $6,500.  I don’t  think  I 
saw  Mr.  Harper  before  offering  the  place  for  sale.  I sent  a 
party  to  look  at  the  property  with  a view  to  a sale.  I 
failed  to  effect  a sale.  I had  $5,000  offered  for  the  property 
by  Mr.  James  Watson.  I refused  it.  This  was  after  the 
auction  sale.  I did  not  accept  the  $5,000,  because  I ex- 
pected to  be  able  to  sell  it  for  a better  price.  I saw  Mr. 
Harper  a short  tilne  before  the  1st  of  May.  I asked  him 
if  he  was  prepared  to  carry  out  his  agreement  by  the  1st 
of  May.  He  led  me  to  suppose  he  was.  He  said  he  had 
been  offering  it  for  sale.  He  said  he  had  been  offered 
$6,500.  I did  not  go  to  him  to  demand  payment  after  the 
1st  of  May*  before  I offered  it  for  sale.  I have  tried  to 
rent  the  property.  The  defendant  has  never  been  in 
possession  of  the  premises.  The  present  tenant  has  occu- 
pied it  siace  the  house  was  built.  Since  the  1st  of  May  he 
has  agreed  to  pay  me  $50  a month.  Before  that  he  paid 
$320  a year.  I made  a new  arrangement  after  1st  of  May. 
He  still  pays  me  rent.  I am  still  trying  to  sell  the  pro- 
perty. When  I offered  the  property  for  sale  I did  so  under 
the  authority  reserved  to  me  by  the  agreement.” 

The  defendant  stated,  “ The  first  thing  I saw  of  the 
rescission  of  this  agreement  was  seeing  the  property  was 
advertised.  It  was  on  the  3rd  or  4th  of  May.” 

This  action  was  commenced  on  the  18th  of  May. 

At  the  conclusion  of  the  case  the  learned  Judge  inti- 
mated to  the  plaintiff’s  counsel  that  he  thought  the 
equitable  plea  was  proved,  on  which  the  plaintiff  elected 
to  be  nonsuited. 
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In  Trinity  term  T.  Ferguson  obtained  a rule  nisi  to  set 
aside  the  nonsuit,  and  to  enter  a verdict  for  the  plaintiff  for 
the  sum  of  $1,335,  or  such  other  sum  as  the  Court  might 
think  just,  or  for  a new  trial,  on  the  grounds  : 1.  That  the 
plaintiff  at  the  trial  proved  the  covenant  alleged  in  the 
first  count  of  his  declaration,  and  the  breach  thereof,  and 
the  defendant  having  failed  to  establish  the  equitable  plea 
to  the  said  first  count,  there  should  have  been  a verdict  for 
the  plaintiff  on  the  issues  raised  in  respect  of  that  count. 
2.  That  the  evidence  of  the  defendant,  in  support  of  the 
said  equitable  plea,  was  not  sufficient  to  establish  the  truth 
of  the  allegations  in  the  said  plea  that  the  plaintiff  rescinded, 
annulled,  and  made  void  the  agreement  in  the  plea  men- 
tioned, and  elected  so  to  do ; and  without  this  the  plaintiff 
was  clearly  entitled  to  a verdict  in  respect  of  the  first 
count.  3.  That,  even  if  it  was  shewn  by  the  evidence  that 
the  plaintiff  did  so  elect  to  rescind,  annul,  and  make  void 
the  said  agreement,  this  would  not  affect  the  right  of  the/ 
plaintiff  to  recover  upon  the  covenant  declared  on  in  the 
said  first  count,  inasmuch  as  it  was  clearly  shewn  that  the 
right  of  action  upon  the  said  covenant  was  consummated 
and  complete  prior  to  the  date  of  such  alleged  election,  and 
the  evidence  does  not  disclose  any  facts  sufficient  to  relieve 
or  discharge  the  defendant  from  his  liability  so  consum- 
mated. 4.  That  the  evidence  not  establishing  an  election 
of  the  plaintiff  to  rescind,  annul,  or  make  void  the  agree- 
ment in  the  equitable  plea  mentioned,  and  the  defendant 
being  in  no  case  entitled  to  recover  back  from  the  plaintiff 
his  claim  under  the  plea  set  up,  the  plaintiff*  was  entitled 
to  a verdict  on  the  issues  raised  in  respect  of  the  second 
count  of  his  declaration. 

In  Hilary  term,  February  8th,  1876,  Badgeroiv  shewed 
cause.  The  whole  question  depends  on  the  last  clause  in  the 
agreement,  namely,  whether  time  was  the  essence  of  the  con- 
tract, so  as  to  enable  the  plaintiff  to  rescind,  and  whether 
his  act  amounted  to  a rescission.  He  put  up  the  property 
to  auction,  and  made  a new  arrangement  with  the  tenant. 
This  clearly  shewed  an  election  on  his  part  to  forfeit  the 
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contract,  and  once  having  exercised  his  election  it  was 
forever  gone,  and  he  could  not  afterwards  treat  the  contract 
as  still  subsisting  : Dumpor’s  Case , 1 Sm.  L.  C.,  7th  ed.,  49  ; 
Jones  v.  Carter,  15  M.  & W.  718 ; Bridges V.  Smyth,  5 Bing. 
410 ; Hunter  v.  Daniel,  4 Hare  420 ; O'Keefe  v.  Taylor,  2 
Grant  95;  King  v.  Wilson,  6 Beav.  124;  Benson  v. 
Lamb,  9 Beav.  502  ; Larnond  v.  Davall,  9 Q.  B.  1030  ; 
Palmer  v.  Temple,  1 P.  & D.  379. 

T.  Ferguson  contra.  It  is  not  denied  that  time  was  of 
the  essence  of  the  contract,  but  the  mere  breach  itself  of  the 
agreement  did  not  render  the  agreement  void,  but  merely 
voidable  at  the  election  of  the  parties.  To  create  an 
election  there  must  be  some  unequivocal  act  shewing  such 
an  intention.  The  fact  of  putting  the  property  up  to 
auction  did  not  amount  to  an  election.  The  plaintiff,  if 
he  could  not  get  a better  price  than  under  the  agreement, 
was  still  at  liberty  to  enforce  it.  Until  an  actual  sale 
he  might  waive  the  forfeiture,  and  his  bringing  this  action 
shews  such  a waiver.  The  arrangement  made  as  to  the 
increased  rent  cannot  be  treated  as  an  election,  for,  by  the 
terms  of  the  agreement,  until  the  defendant  paid  the  instal- 
ment of  $1,000,  he  was  not  to  have  possession  ; and  the 
plaintiff  was  therefore  entitled  to  make  the  best  use  of  the' 
property  he  could:  Clough  v.  London  and  Korth- Western 
B.  W.  Co.,  L.  B.  7 Ex.  26;  Morrison  v.  Universal  Marine 
Lnsurance  Co.,  L.  R.  8 Ex.  197 ; Roberts  v.  Davey,  4 B.  & 
Ad.  664. 

Hagarty,  C.  J. — I feel  great  difficulty  in  acceding  to  the 
defendant’s  argument  that  a defence  is  shewn. 

It  was  properly  conceded  that  it  was  optional  with  the 
plaintiff  to  take  advantage  of  the  clause  for  avoiding  the 
agreement : that  it  was  for  his  benefit,  and  that  the  defen- 
dant could  not  take  advantage  of  his  own  default. 

I have  not  found  any  authority  directly  in  point.  Most 
of  the  cases  on  the  general  subject  of  forfeiture  and  waiver 
are  those  of  Landlord  and  Tenant. 

On  the  usual  clauses  in  a lease,  the  landlord  could  either  - 
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enter  as  for  condition  broken,  or  waive  the  forfeiture.  If 
be  serve  process  in  ejectment,  it  is  a clear  evidence  of  elec- 
tion to  forfeit. 

If  he  accept  rent  subsequently  accrued,  or  distrain,  or 
treat  or  deal  with  the  tenant  as  such,  he  generally  elects  to 
waive  the  forfeiture. 

In  this  case  the  defendant  was  not  in  actual  possession. 
But  it  seems  to  me  that  the  same  principle  as  to  electing  to 
forfeit  or  not,  ought  to  govern. 

The  estate  here  would  in  equity  become  the  estate  of  the 
vendee  on  such  an  agreement.  His  title  would  be  indis- 
putable on  his  performance  of  his  contract. 

He  makes  default  and  his  vendor  may,  if  he  please,  put 
an  end  to  the  contract. 

In  Doe  dem.  Nash  v.  Birch,  1 M.  & W.  402,  Parke,  B., 
says,  at  p.  408  : “ I think  that  an  absolute,  unqualified 
demand  of  the  rent,  by  a person  having  sufficient  authority, 
would  have  amounted  to  a waiver  of  the  forfeiture,  and  it 
would  have  been  like  the  case  I cited  : Green's  Case,  Cro. 
Eliz.  3." 

In  Blyth  v.  Dennett,  13  C.  B.  178,  it  was  held  that  a 
demand  of  rent,  made  after  the  expiration  of  a notice  to 
quit,  is  not  necessarily  a waiver  of  the  notice.  It  was  held 
right  to  leave  to  the  jury,  whether  they  thought,  on  the 
whole  evidence,  that  a new  tenancy  had  been  created 
between  the  parties. 

In  Dencly  v.  Nicholl,  4 C.  B.  N.  S.  376,  it  was  held  that 
bringing  an  action  for  rent  accruing  subsequently  to  a 
known  breach,  was  a waiver  of  the  forfeiture. 

Jones  v.  Carter,  15  M.  & YV.  718,  the  judgment  of  Parke 
B.,  at  p.  725,  is  frequently  cited  as  la3ung  down  the  true 
rule  : “ If  the  lessor  exercise  the  option  that  it”  (the  lease) 
“shall  continue,  the  lease  is  rendered  valid  ; if  he  elect  that 
it  shall  end,  the  lease  must  be  determined.  * * The 

lease  would  be  rendered  invalid  by  some  unequivocal  act> 
indicating  the  intention  of  the  lessor  to  avail  himself  of  the 

o 

option  given  to  him,  and  notified  to  the  lessee,  after  which 
he  could  no  longer  consider  himself  bound  to  perform  the 
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other  covenants  in  the  lease.  * * An  entry,  or  eject- 

ment, in  which  an  entry  is  admitted,  would  he  necessary 
in  the  case  of  a freehold  lease,  or  of  a chattel  interest,  where 
the  terms  of  the  lease  provided  that  it  should  he  avoided  hy 
re-entry.  Whether  any  other  act , unequivocally  indicating 
the  intention  of  the  lessor , would  he  sufficient  to  determine 
this  lease,  which  is  made  void  at  the  option  of  the  lessor, 
we  need  not  determine,  because  an  ejectment  was  brought. 
&c.  * * We  think  that  the  bringing  an  ejectment  for 

a forfeiture , and  serving  it  on  the  lessee  in  possession , 
must  be  considered  as  the  exercise  of  the  lessor’s  option  to 
determine  the  lease ; and  the  option  must  he  exercised  once 
for  all." 

The  case  is  commented  on  approvingly  in  Toleman  v. 
Portbury,  L.  R.  6 Q.  B.  245. 

In  Ward  v.  Day,  4 B.  & S.  337,  Crompton,  J.,  says,  at  p. 
352 : “ If  a man,  having  an  option,  hy  some  solemn  act, 
declares  his  determination  and  election,  he  cannot  after- 
wards recede  from  it;  and  the  reason  of  this  is,  that  the 
other  party  may  have  been  led  hy  this  expression  com- 
municated to  him  to  alter  his  position." 

Blackburn,  J.,  at  p.  356,  fully  discusses  the  question.  He 
says,  “ Most  of  the  cases  in  which  the  doctrine  of  election 
has  been  discussed,  have  been  cases  of  landlord  and  tenant 
under  a regular  lease,  in  which  has  been  reserved  a right  of 
re-entry  for  a forfeiture,  that  is,  an  option  to  determine  the 
lease  for  a forfeiture  ; but  this,  doctrine  is  not,  as  Mr. 
Russell  seems  to  think,  confined  to  such  cases.  So  far  from 
that  being  so,  the  doctrine  is  but  a branch  of  the  general 
law,  that,  where  a man  has  an  election  or  option  to  enter 
into  an  estate  vested  in  another,  or  to  deprive  another  of 
some  existing  right,  before  he  acts,  he  must  elect,  once  for 
all,  whether  he  will  do  the  act  or  not.  He  is  alloAved  time 
to  make  up  his  mind,  but  when  once  he 'has  determined 
that  he  will  not  consider  the  estate  or  lease,  whichever  it 
may  be,  void,  he  has  not  any  further  option  to  change  his 
mind.  * * Then  arises  the  question,  how  is  it  to  be 

known  that  the  election  has  been  made  ? It  is  laid  down. 
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in  Com.  Dig.  tit.  Elec.,  0.  1,  that  *'  a determination  of  a man’s 
election  shall  be  made  by  express  words  or  by  act.’  The 
cases  are  uniform  in  this,  that  where  a lease  has  been  for- 
feited, and  there  is  an  election  to  enter  or  not,  if  the  land- 
lord either  by  word  or  by  act  determines  that  the  lease 
shall  continue  in  existence,  and  communicates  that  determi- 
nation to  the  other  party,  he  has  elected  that  the  other 
should  go  on  as  tenant,  and  that  the  tenancy  shall  con- 
tinue, and  having  done  so  he  cannot  draw  back,”  &c. 

This  case  was  affirmed  in  error  5 B.  & S.  359. 

Sir  William  Erie  says,  at  p.  362,  “ When  a landlord  elects 
not  to  take  advantage  of  a forfeiture,  and  declares  to  the 
party  against  whom  he  could  enforce  it  that  he  will  nob 
do  so,  he  is  bound  by  that  election.” 

The  cases  are  mostly  noticed  in  1 Sm.  L.  C.,  7th  ed.,  49, 
in  the  notes  to  Dumpor’s  Case. 

In  Fry  on  Specific  Performance,  306,  citing  Carolan  v. 
Brabazon,  3 J.  & Lat.  200 ; Moore  v.  Crofton,  lb.  438,  it 
is  said,  “ The  Court  must  be  satisfied  of  this  total  abandon- 
ment by  both  parties  of  the  contract.  ‘ The  Court,’  says 
Lord  St.  Leonards,  ‘ requires  as  clear  evidence  of  the  waiver 
as  of  the  existence  of  the  contract  itself,  and  will  not  act 
upon  less.’  And  in  another  case,  his  Lordship  said  that 
unless  a party  has  by  his  conduct  forfeited  his  right,  ‘ aban- 
donment of  a contract,  according  to  the  law  of  this  Court, 
is  a contract  in  itself.’  ” 

Again,  the  text  writer  says,  “ Any  circumstances  or  course 
of  conduct  from  whence  can  be  clearly  deduced  an  agree- 
ment to  put  an  end  to  the  original  contract,  will  amount  to 
a rescission  of  it.” 

As  to  the  effect  of  offering  a property  for  sale  by  a pur- 
chaser let  into  possession,  as  amounting  to  a wraiver  of 
objections  to  title,  see  Simpson  v.  Sadd,  4 DeG.  McN.  & G. 
665;  Knatclibull  v.  Grueber , 1 Mad.  153,  170. 

In  Dart's  Y.  & P.,  5th  ed.,  vol.  1,  433,  it  is  said,  “ In  gene- 
ral no  great  importance  as  regards  waiver  can  be  fairly 
attached  to  the  mere  circumstance  of  the  purchaser  having- 
attempted  to  re-sell  the  property,”  &c. 
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From  a perusal  of  the  authorities  it  seems  to  me  that  to 
shew  that  a vendor  has  finally  elected  to  rescind  the  con- 
tract or  avail  himself  of  the  right  to  avoid  it,  there  must 
be  something  done  between  him  and  the  vendee,  by  which 
he  clearly  gives  the  other  to  understand  that  he  decides  to 
avoid  it,  and  that  the  relation  no  longer  exists  between 
them,  or  he  must  do  some  act  directly  affecting  the  vendee 
in  his  position  or  interest,  as,  for  example,  a sale  to  another. 

I think  it  requires  something  more  than  declarations  to 
others,  or  offers  of  sale  to  others,  to  defeat  his  right  to  insist 
on  the  contract  as  still  binding. 

A tenant  omits  to  pay  rent,  or  does  some  act  capable  of 
working  a forfeiture.  The  landlord  then  offers  to  sell  the 
property  or  lease  it  to  a dozen  other  persons,  and  tries  to 
get.  a higher  or  at  least  an  equal  rent.  He  does  all  this  in 
the  most  public  manner,  but  finding  his  attempts  unsuc- 
cessful, turns  round  and  demands  rent  from  his  tenant  or 
sues  him  for  it. 

I cannot  find  anything  in  the  authorities  to  induce  me 
to  think  that  the  tenant  could  successfully  resist,  or  claim 
that  the  acts  I have  mentioned  shewed  a clear  election  or 
exercise  of  option  to  avoid  the  lease. 

This  default  was  made  on  May  1st,  and  the  action  was 
brought  on  May  18th. 

If  on  May  2nd  the  plaintiff  here  had  told  the  defendant, 
“ You  have  made  default,  and  if  I please  I can  forfeit  the 
agreement.  I will  offer  the  place  for  sale,  and  try  and  get 
a better  price,  and  if  I succeed  of  course  the  contract  is  at 
an  end.  If  I can’t  do  any  better,  I shall  hold  you  to  the 
bargain.”  The  defendant  objects,  or  at  least  does  not  assent. 
I do  not  at  present  see  why  the  plaintiff,  by  the  mere  in- 
effectual attempts  to  sell,  is  barred  from  proceeding  within 
the  reasonable  time  of  a fortnight  or  so  on  the  original 
agreement. 

The  bringing  of  this  action  shews  that  the  vendor  adheres 
to  the  agreement.  The  vendee  is  in  a position,  by  payment 
of  the  money,  to  obtain  all  that  he  contracted  for. 

The  plea  here  asserts  that  the  plaintiff  rescinded  the 
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agreement.  Nothing  whatever  is  proved  to  have  taken 
place  between  the  contracting  parties  to  shew  a rescission, 
express  or  implied. 

It  would  he  difficult  to  bring  this  alleged  rescission 
within  Lord  St.  Leonard’s  dictum,  “ The  Court  requires  as 
clear  evidence  of  the  waiver  as  of  the  existence  of  the  con- 
tract itself;”  and  again,  “Abandonment  of  a contract, 
according  to  the  law  of  this  Court,  is  a contract  in  itself.” 

The  arrangement  made  by  the  plaintiff  with  the  tenant 
in  possession  after  the  1st  of  May,  is  not  urged  in  the  plea 
as  one  of  the  acts  done  by  the  plaintiff. 

I do  not  think  it  can  be  relied  on,  as  the  perception  of 
the  rents  and  profits  by  defendant  was  postponed  till  after 
the  1st  of  May,  and  the  arrangement  for  a monthly  tenancy 
was,  as  it  were,  for  the  benefit  of  all  concerned.  The  interest 
on  the  existing  mortgage  had  to  be  provided  for. 

As  is  said  by  Blackburn,  J.,  the  vendor  “ has  time  to 
make  up  his  mind.” 

In  making  up  his  mind,  I presume  an  important  element 
is  generally  the  consideration  which  course  will  most  benefit 
him ; and  in  ascertaining  this,  he  desires  to  know  if  he  can 
obtain  a higher  price  from  any  one  else  than  the  vendee  is 
bound  to  pay. 

I am  not  aware  of  any  legal  principle  forbidding  his 
taking  this  course,  nor  do  I think  anything  proved  here 
debars  the  final  action  taken  by  him  in  issuing  the  writ 
within  three  weeks  of  the  day  of  default. 

GwYNNE,  J. — The  real  question  here  is,  whether  by  reason 
of  anything  alleged  in  the  plea,  and  proved  in  evidence,  the 
defendant  could  have  successfully  set  up  these  same  matters 
in  bar  of  the  plaintiff’s  right  to  a decree  for  specific  per- 
formance, if  he  had  filed  a bill  for  that  purpose  on  the  18th 
May,  1875,  instead  of  then  commencing  this  action;  and 
I am  of  opinion  he  could  not.  The  defendant,  himself, 
alone  was  in  default  in  not  having  paid  the  $1,000  which 
was  made  payable  on  the  1st  May.  It  was  not  unreason- 
able that  the  plaintiff,  before  determining  whether  he 
11 — VOL.  XXVI  C.P. 
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would  or  not  assert  his  right  of  rescinding  the  contract  by 
reason  of  the  defendant’s  default,  should  take  measures  to 
ascertain  whether  he  could  obtain  a better  price  for  the 
property ; and  exposing  the  property  for  sale  at  auction  was 
not  an  unreasonable  mode-  of  informing  himself.  Having 
failed  to  get  a better  offer  or  indeed  as  good,  he  seems  to 
have  resolved  promptly  enough  not  to  rescind  the  contract 
with  the. defendant.  If  the  defendant  had  any  doubt  upon 
that  point  he  could  have  ascertained  the  plaintiff’s  inten- 
tion with  certainty  by  tendering  to  him  the  amount  due. 

I can  recognize  no  principle  of  equity  which  requires  us 
to  hold  in  favour  of  the  party  who  alone  had  committed 
a breach  of  the  contract,  and  who  never  offered  to  perform 
it  in  the  matter  to  be  performed  by  him,  namely,  payment 
of  $1000  to  entitle  himself  to  possession,  that  he  should 
be  relieved  from  the  contract  which  he  had  broken,  merely 
because  after  default  on  his  part,  the  vendor,  without  any 
communication  with  him  as  to  having  an  intention  to 
rescind  the  contract,  and  with  the  view  of  determining 
whether  or  not  it  would  be  prudent  for  him  to  rescind  it, 
exposes  the  property  for  sale  at  auction  and  fails  to  get  a 
satisfactory  bid. 

I understand  my  brother  Galt  to  be  of  opinion  that  the 
mere  offering  the  property  for  sale  in  this  manner  and  fail- 
ing to  obtain  a bid  as  good  as  the  price  already  agreed  upon 
with  the  defendant  did  not  constitute  a rescision  of  the 
contract,  but  he  rests  his  judgment  upon  the  fact  that  the 
plaintiff  put  a monthly  tenant  in  possession  of  the  property. 

With  respect  to  this  point,  I am  of  opinion,  firstly,  that 
no  such  act  is  put  in  issue  by  the  plea  as  relied  upon  by 
the  defendant.  True  it  is,  that  the  plaintiff  at  the  trial 
said  that  he  had  made  arrangements  with  the  former  tenant 
who  was  a yearly  tenant  at  $320  per  annum,  that  he  should 
continue  as  a monthly  tenant  at  $50  per  month;  but 
secondly,  I am  of  opinion  that  this  was  quite  consistent 
with  the  plaintiff*  holding  to  the  contract,  and  that  it  was 
as  much  or  more  in  the  interest  of  the  defendant,  who  I 
take  it  would  be  entitled  to  an  account  for  that  amount  of 
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rent,  while  he  would  be  liable  to  only  six  per  cent,  on  the 
$1,000  due  and  in  arrear  from  him. 

If  he  really  intended  to  rely  upon  this  putting  a monthly 
tenant  in  possession  of  the  property  as  a rescision  of  the 
contract,  he  should  have  put  the  matter  to  the  proof  by 
tendering  the  money  in  arrear  and  due  by  him  and  demand- 
ing possession.  He  cannot  surely  be  permitted  to  attribute 
to  the  plaintiff  an  actual  rescission  of  the  contract,  when 
the  latter,  so  far  as  appears,  has  never  deprived  himself  of 
the  power  to  fulfil  it  on  his  part;  has  never  communicated 
to  the  defendant  his  intention  to  rescind  it,  and  who  has 
never  been  asked  by  the  defendant  to  put  him  into  posses- 
sion in  the  terms  of  the  contract. 

As  I can  see  no  equity  to  the  case  set  up  by  the  defend- 
ant, if  this  were  a bill  for  specific  performance  filed  by  the 
plaintiff',  so  neither  can  I to  the  action  upon  the  covenant. 

Galt,  J. — I agree  in  the  view  very  strongly  and  forcibly 
urged  by  Mr.  Ferguson  in  his  argument,  that  in  cases  like 
the  present  the  agreement  is  voidable  and  not  void,  and 
that  it  is  at  the  option  of  the  vendor  to  treat  it  as  void, 
and  not  that  the  purchaser  by  neglecting  to  fill  his  engage- 
ment can,  when  called  upon  to  make  his  payments,  turn 
round  on  the  vendor  and  say,  “ You  cannot  recover,  because, 
owing  to  my  own  default,  the  agreement  is  null  and  void.” 
This  would  be  to  permit  him  to  take  advantage  of  his  own 
vmmg.  That  it  is  competent  for  parties  to  make  time  of 
the  essence  of  the  agreement  is  clear,  and  the  effect  is  that 
upon  default  being  made  by  the  purchaser  the  vendor  had 
a right  to  rescind  the  contract. 

In  Hunter  v.  Daniel,  4 Hare,  p.  420,  the  Vice-Chancellor 
says,  at  p.  432 : “ I agree  with  the  defendants,  that  each 
breach  on  the  part  of  the  plaintiff,  in  the  non-payment  of 
money,  was  a new  breach  of  the  agreement ; and  that,  time 
being  of  the  essence  of  the  contract,  each  breach  gave  the 
defendants  a right  to  rescind  the  contract ; but  that  right 
should  have  been  asserted  the  moment  the  breach  occurred.” 
In  that  case  it  was  held  the  defendants  had  waived  this- 
right. 
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It  is  to  be  observed  that  in  the  present  case  the  plaintiff 
had  executed  no  conveyance  or  other  instrument  to  the 
defendant,  his  right  depended  entirely  on  the  agreement, 
and  the  plaintiff,  by  electing  to  put  an  end  to  it,  was  in 
possession  of  his  former  estate  without  any  act  of  the 
defendant. 

The  question  then  is,  has  the  plaintiff  so  elected  ? There 
is  great  weight  in  Mr.  Ferguson’s  argument,  that  the  mere 
offer  to  sell  might  not  be  considered  as  an  election,  and  that 
until  an  actual  sale  the  plaintiff  had,  if  he  pleased,  as  in 
the  case  of  Hunter  v.  Daniel,  a right  to  waive  his  right, 
and  that  by  bringing  the  present  action  he  has  waived  it ; 
but  the  plaintiff  has  done  more  than  this,  he  has  made  a 
new  arrangement  with  the  tenant  of  the  house.  He  says  : 
'‘Since  the  1st  of  May  he  (the  tenant)  has  agreed  to  pay 
me  $50  a month.  Before  that  he  paid  $320  a year.  I 
made  a new  arrangement  after  the  1st  of  May.  He  still 
pays  me  rent.  I am  still  trying  to  sell  the  property.  When 
I offered  the  property  for  sale,  I did  so  under  the  authority 
reserved  to  me  by  the  agreement.” 

It  appears  to  me  that  this  was  an  election,  and  the  only 
inference  I can  draw  from  the  plaintiff’s  own  evidence  is, 
that  the  monthly  tenancy,  if  it  was  a monthly  tenancy,  was 
so  limited,  not  in  consequence  of  any  right  vested  in  the 
defendant,  but  to  enable  the  plaintiff  to  give  possession  to 
a purchaser  in  case  he  effected  a sale. 

It  is  quite  clear,  in  my  opinion,  that  when  the  plaintiff 
made  the  new  arrangement  at  a largely  increased  rent  he 
did  so  as  the  owner. 

It  was  urged  that  as,  by  the  terms  of  the  agreement,  the 
defendant  was  not  entitled  to  the  possession  until  the  $1,000 
was  paid,  it  was  only  reasonable  that  the  plaintiff  should 
make  an  advantageous  use  of  the  property ; but  it  appears 
to  me  that  the  plaintiff  had  no  right,  unless  with  the 
authority  of  the  defendant,  to  take  any  steps  that  would 
prevent  his  giving,  possession  immediately  after  payment  of 
the  $1,000.  He  has  therefore  done  an  act  which  he  was 
unable  to  do,  unless  on  the  supposition  that  he  intended  to 
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take  advantage  of  the  condition  and  treat  the  agreement 
as  null  and  void,  and  having  once  made  his  election  he 
cannot  afterwards  alter  it.  A determination  of  a man’s 
election  shall  be  made  by  express  words,  or  by  act.  If  a 
man  once  determines  his  election  it  shall  be  determined  for 
ever:” — -Com.  Dig.  Elec.,  C.  1,  2. 

It  was  contended  that  because  the  $1,000  fell  due  on  the 
1st,  the  right  to  this  sum  became  vested  in  the  plaintiff, 
and  was  not  displaced  by  his  subsequently  acting  as  if  the 
contract  was  at  an  end.  No  authority  was  cited  for  this 
position,  but  it  was  assimilated  to  the  right  of  a landlord 
to  recover  rent  which  had  accrued  due  prior  to  a forfeiture 
of  a lease ; but  the  difference  is,  that  in  that  case  the  defen- 
dant had  received  value  for  the  rent  claimed,  whereas  here 
the  defendant  had  received  nothing,  and  the  whole  right 
of  the  plaintiff  depended  on  an  agreement  which  he  had 
himself  elected  should  be  null  and  void,  and  of  no  effect. 

Rule  absolute  to  enter  verdict  for  plaintiff  (a). 


(a)  See  Marcus  v.  Smith,  17  C.  P.  416. 
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Page  et  al.  v.  Austin. 

Corporations — Sci  fa.  against  shareholders — Demurrer— Practice. 

Under  sec.  27  of  27-28  Vic.,  ch.  23,  the  Act  incorporating  a joint  stock 
company,  a sci.  fa.  lies  against  a shareholder  thereof  for  the  recovery 
against  him,  to  the  amount  of  his  unpaid  stock,  of  an  unsatisfied  judg- 
ment against  the  company. 

Where  to  a declaration  by  way  of  sci.  fa.  against  such  shareholder, 
he  demurred,  on  the  ground  that  an  action  on  the  case,  and  not  a sci. 
fa.,  was  the  proper  remedy:  Held , that  the  point  was  one  of  practice, 
and  not  of  pleading,  and  was  not  therefore  open  on  demurrer. 

This  was  a proceeding  by  sci.  fa. 

Declaration,  that  a judgment  was  recovered  on  the  28th 
July,  1874,  by  the  plaintiff  against  the  Ontario  Wood 
Pavement  Company,  in  this  Court:  that  said  company  is 
incorporated  under  27-28  Vic.,  ch.  23  : that  execution  issued 
thereon,  but  that  there  could  not  be  found  sufficient  pro- 
perty whereon  to  levy,  and  that  execution  still  remains 
to  be  made : that  the  defendant  is  the  holder  of  one  hun- 
dred and  eleven  shares  of  the  capital  stock  of  the  said  com- 
pany, of  $100  each,  and  $8,880  still  remains  unpaid  thereon  : 
wherefore  the  plaintiffs  pray  that  they  may  be  allowed 
to  issue  a writ  of  sci.  fa.  for  having  execution  against  the 
defendant  on  said  judgment,  to  the  extent  of  the  moneys 
unpaid  on  his  stock,  &c.  Therefore  the  defendant  is  re- 
quired to  appear,  &c.,  and  shew  cause,  &c.,  why  the  plain- 
tiffs ought  not  to  have  execution  against  him  of  the  said 
judgment,  &c. 

The  defendant  appeared,  and  demurred,  on  the  grounds  ; 
that  the  declaration  shews  no  right  in  the  plaintiffs  to  levy 
execution  against  the  defendant,  and  no  right  to  make  the 
defendant  a party  to  the  judgment  in  the  declaration  men- 
tioned by  means  of  the  proceeding  of  scire  facias. 

November  25tli,  1875. — The  demurrer  was  argued  before 
Wilson,  J.,  who  delivered  judgment  formally  in  favour  of 
.the  plaintiff,  following  Gwatldn  v.  Harrison,  36  U.C.R  478. 

From  this  judgment  the  defendant  appealed  to  the  Full 
Court. 
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February  15th,  1876. — Maclennan,  Q.C.,  for  the  defen- 
dant.— There  is  no  remedy  by  sci.  fa.  here.  In  all  the 
English  Acts  the  power  is  expressly  given,  and  in  no  case 
in  England  on  an  Act  like  ours  has  a sci.  fa.  been  allowed. 
The  words  used  in  our  Act,  sec.  27,  that  the  shareholder 
shall  not  be  liable  to  an  action  by  any  creditor  for  the 
amount  of  his  unpaid  stock  before  an  execution  has  been 
been  returned  unsatisfied,”  shew  that  the  plaintiffs  must 
proceed  by  action.  The  plaintiffs,  therefore,  should  have 
commenced  their  action  by  writ  of  summons,  and  proceeded 
to  judgment  and  execution  in  the  ordinary  way : 5 Geo. 
IV.,  ch.  160.  sec.  1 ; 7 Geo.  IV.,  ch.  46  ; Bartlett  v.  Pentland, 
1 B.  & Ad.  74;  Bosanquet  v.  Ransford,  11  Ad.  & E.  520 ; 
Cross  v.  Law , 6 M.  & W.  217 ; Hariuood  v.  Law,  7 M.  & 
W.  203. 

Osier  contra.  The  27  & 28  Vic.,  ch.  23,  sec.  27,  and 
the  C.  L.  P.  Act,  sec.  311,  shew  that  the  remedy  by  sci,  fa. 
will  lie  here.  The  use  of  the  words  “ action  ” in  our 
statutes  in  no  way  shew  an  intention  that  there  is  to  be  no 
sci.  fa.,  as  sci.  fa.  is  in  fact  an  action.  The  law  on  the  sub- 
ject is  correctly  laid  down  in  the  judgment  of  Hagarty, 
C.  J.,  in  Givatkin  v.  Harrison,  36  U.  C.  It.  478. 

March  10th,  1876. — Gwynne,  J.,  delivered  the  judgment 
of  the  Court. 

I entirely  concur  with  the  judgment  of  the  Chief  Justice 
in  Gwatlcin  v.  Harrison,  36  U.  C.  It.  478,  that  scire  facias 
is  the  proper  and  appropriate  form  of  action  for  proceeding 
against  a shareholder  in  a joint  stock  company  for  recover- 
ing against  him  to  the  amount  of  his  unpaid  capital  stock 
the  amount  of  a judgment  against  the  company  remaining 
unsatisfied. 

I am  further  of  opinion  that  the  sole  point  which  was 
argued  before  us — namely,  that  the  proceeding  should  not 
be  by  scire  facias,  but.  by  summons,  as  in  an  ordinary 
action — is  not  open  upon  demurrer : that  it  is  not  a point  of 
pleading  at  all,  but  of  practice,  as  will  at  once  appear  by 
reference  to  the  demurrer  book. 

By  this  it  appears  that  on  the  22nd  day  of  September, 
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1875,  the  plaintiffs  sued  out  a writ  of  scire  facias  against 
the  defendant,  to  which  writ  the  defendant  appeared : that 
thereupon  the  plaintiffs,  upon  the  5tli  of  October,  1875, 
filed  their  declaration,  setting  forth  the  writ  of  scire  facias , 
containing  all  the  averments  necessary  to  entitle  the 
plaintiffs  to  have  execution  against  the  defendant  to  recover 
against  him  in  satisfaction  of  their  judgment  against  the 
company  to  the  amount  of  his  unpaid  stock  therein,  and 
praying  judgment  to  that  eflect. 

To  this  declaration  the  defendant  demurs,  and  says  that 
the  declaration  is  bad  in  substance ; and  the  cause  of  de- 
murrer intended  to  be  argued  is  said  to  be  that  the 
declaration  shews  no  right  in  the  plaintiffs  to  have  execu- 
tion against  the  defendant,  and  no  right  to  make  defendant 
a party  to  the  judgment  in  the  declaration  mentioned  by 
means  of  the  'proceeding  by  scire  facias. 

Now,  a demurrer  can  only  be  admitted  to  the  insufficiency 
in  substance  of  a pleading  to  which  the  demurrer  is  offered. 
The  declaration  on  the  scire  fracias  is  a pleading,  or  it  is 
not.  If  it  is  not,  it  is  not  open  to  a demurrer  ; if  it  is,  it  is 
only  open  to  the  objection  as  to  substance,- namely,  that  the 
matter  therein  set  forth  is  insufficient  in  law  to  entitle  the 
plaintiffs  to  judgment  thereon.  That  the  matters  set  forth 
in  this  declaration  are  sufficient  in  law,  if  true,  to  entitle 
the  plaintiffs  to  judgment  for  execution  against  him  to  the 
amount  of  his  unpaid  stock  in  the  company,  and  are,  in 
fact,  the  same  identical  matters  as  wrould  have  been  alleged 
in  a declaration  filed  upon  the  appearance  of  the  defendant 
to  an  action  commenced  by  ordinary  writ  of  summons, 
admits  of  no  doubt.  In  substance,  therefore,  the  matters 
alleged  in  the  declaration  upon  this  scire  facias  are  suffi- 
cient in  law  to  entitle  the  plaintiffs  to  judgment  and 
execution  for  an  amount  ascertainable  simply  by  reference 
to  the  amount  of  the  defendant’s  unpaid  stock  in  the  com- 
pany, and  to  the  amount  of  the  plaintiffs’  judgment  re- 
covered against  the  company  ; but  to  object  that  the 
plaintiffs  have  no  right  to  take  their  jrroceedings  to  obtain 
execution  against  the  defendant’s  unpaid  stock  by  scire 
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facias,  is  an  attempt  to  go  behind  the  declaration  and  to 
object  to  the  propriety  of  'proceeding  by  scire  facias,  to 
which  writ  the  defendant  had  already  submitted  by  an 
appearance. 

This  is  an  objection  plainly  pointing  to  procedure,  not  to 
pleading  or  to  the  sufficiency  of  the  declaration;  and  it  in- 
volves merely  a point  of  practice,  which,  it  there  had  been 
anything  in  it,  should  have  been  raised  upon  motion  as 
such,  and  not  by  way  of  demurrer  to  a pleading. 

But  the  declaration  having  been  demurred  to  as  in- 
sufficient, although  the  matter  relied  upon  relates  to  proce- 
dure— not  to  pleading — we  must  pronounce  the  appropriate 
judgment,  that  as  it  contains  all  that  in  substance  is 
necessary  to  be  averred,  it  is  sufficient  in  law. 

Judgment  for  plaintiff s. 


Johnson  v.  The  Provincial  Insurance  Company. 

Interim  receipt — Premium— Payment  by  note — Authority  of  agent. 

For  the  premium  payable  on  an  interim  insurance  on  a stock  of  goods 
instead  of  a cash  payment,  the  agent  received  the  note  of  the  insured, 
payable  on  the  1st  of  the  next  month.  It  was  proved  that  the  agent 
was  authorized  to  receive  notes  for  farm  risks,  for  which  the  company 
had  a printed  form,  and  the  note  in  question  was  filled  in  on  one  of 
these  forms.  There  was  nothing  to  shew  that  the  agent  was  limited 
only  to  accept  cash  premiums  in  these  cases,  and  that  in  accepting  the 
note  he  had  violated  any  express  instructions,  or  exceeded  the  limits 
of  his  authority.  He  said  his  taking  the  note  was  a matter  of  business 
between  the  plaintiff  and  himself,  and  that  he  had  no  instructions  from 
the  company  further  than  that  they  expected  all  premiums  to  be  re- 
mitted on  the  1st  of  each  month.  A nonsuit  therefore,  which  had 
been  entered  on  the  grouud  that  the  premium  had  not  been  paid  in 
cash,  was  set  aside,  and  a new  trial  granted. 

This  was  an  action  on  an  interim  receipt,  for  the  pre- 
mium of  insurance  on  a stock  of  goods,  signed  by  the  agent 
of  the  defendants,  and  dated  7th  October,  1874. 

The  cause  was  tried  before  Patterson,  J.,  and  a jury,  at 
Belleville,  at  the  Spring  Assizes  of  1875. 

The  fire  took  place  on  28th  October,  1874. 

15 — VOL.  XXVI  C.P. 
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The  plaintiff  stated  that  he  made  the  application,  which 
was  put  in,  and  was  of  the  same  date  as  the  interim  re- 
ceipt. To  the  loth  question,  namely,  ' Is  the  premium 
paid,”  the  blank  for  the  answer  was  not  filled  in.  At  the 
foot  of  the  application  was  the  following  note  : “ N.B. — The 
company  will  not  be  liable  for  loss  unless  the  premium  has 
been  previously  paid.”  There  was  also  a condition  in  the 
application — that  “ It  is  expressly  agreed  on  the  part  of  the 
applicant  that  this  application,”  &e.,  “ shall  form  part  and 
be  a condition  of  this  contract.” 

He  also  stated  that  he  gave  a note  for  $40,  for  the  prem- 
ium payable  on  1st  November,  which  was  received  as  cash 
by  the  agent.  He  paid  $25  on  the  note  before  it  was  due> 
and,  as  appeared  from  the  agent’s  evidence,  on  the  day 
before  the  fire. 

Upon  the  statement  that  the  premium  was  not  paid  in 
cash,  the  learned  Judge  entered  a nonsuit. 

It  appeared  that  the  note  had  been  lost,  and  the  learned 
Judge  allowed  the  plaintiff  to  call  the  agent  to  prove  the 
same. 

Mr.  Black , the  agent,  stated:  “The  Provincial  furnish 
blank  notes  for  premiums  on  firm  property,  and  for  con- 
venience I used  one  of  those  forms.  They  are  payable  to 
the  order  of  the  defendants.  It  was  a matter  of.  business 
between  the  plaintiff  and  myself.  The  note  was  payable  to 
my  order  on  1st  November.  I took  it  because  the  plaintiff 
had  not  the  money,  and  I told  him  I would  make  it  due  on 
the  first  of  the  month,  at  which  time  I could  make  my  re- 
turns to  the  company.  I had  not  made  any  return  to  the 
company  other  than  forwarding  the  application.  I had  not 
remitted  the  money,  and  had  not  advised  them  that  I had 
taken  a note.  I had  no  instructions  from  the  company 
further  than  they  expected  all  premiums  to  be' remitted  at 
the  first  of  every  month.  It  was  a mere  matter  of  busi- 
ness between  the  plaintiff  and  myself.  If  the  note  had  not 
been  paid,  and  I had  not  chosen  to  pay  the  money,  I sup- 
pose the  policy  would  have  been  cancelled.  I never  in  any 
ease  notified  the  company  that  I had  taken  notes.” 

The  learned  Judge  entered  a nonsuit,  as  before  stated. 
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In  Easter  term,  May  20th,  1875,  W allbridge,  Q.C.,  obtained 
.a  rule  nisi  to  set  aside  the  nonsuit,  and  for  a new  trial. 

In  this  term,  February  17th,  1875,  J.  H.  Cameron,  Q,C., 
■shewed  cause.  To  create  a valid  insurance  the  premium 
must  be  by  a payment  in  cash,  and  not  by  note.'  The  agent 
proved  that  he  had  no  authority  to  receive  the  note,  and 
that  it  was  merely  a matter  of  business  between  the  plain- 
tiff and  himself,  and  to  accommodate  the  plaintiff.  At  all 
events,  by  the  terms  of  the  application,  if  the  premium 
was  not  paid  previous  to  a loss  taking  place,  the  company 
was  not  to  be  liable ; and  by  the  endorsement  on  the  note, 
if  the  note  was  not  paid  at  maturity,  the  policy  was  to 
be  void,  and  the  inference  is,  that  only  $25  was  then 
paid  : Acey  v.  Fernie,  7 M.  & W.  151 ; Walker  v.  Provin- 
cial Insurance  Co.,  7 Grant  137. 

6r.  D.  Dickson,  contra.  The  agent  had  power  to  receive 
notes  in  all  cases.  The  defendants  do  not  deny  that  the 
agent  had  authority  to  take  notes  in  certain  cases,  and 
he  produced  the  book  containing  the  defendants’  printed 
form  of  notes,  and  got  the  plaintiff*  to  sign  the  one  in 
question.  The  defendant  might  reasonably  infer  that  the 
agent  had  authority  to  receive  notes.  The  defendants,  by 
their  act  in  authorizing  the  agent  to  receive  notes  in  certain 
cases  without  notifying  parties  that  his  authority  was 
limited,  are  estopped  from  denying  their  liability.  There 
is  no  evidence  that  the  note  has  not  been  paid.  Pay- 
ment does  not  mean  payment  in  cash  alone,  but  it  may 
be  in  bonds,  notes,  &'c.  : Prince  of  Wales  Assurance  Co.  v. 
Harding,  1 E.  B.  & E.  183  ; Clarkes  Insurance  Law,  6 ; 
Baptist  Church  v.  Brooklyn  Fire  Insurance  Co.,  28  New 
York  153 ; Brice  on  Ultra  Vires,  351 ; Conybeare  v.  New 
Brunswick  B.  W.  Co.,  9 H.  L.  711 ; Schroder  s Case,  L.  R. 
11  Eq.  131 ; Staunton  v.  Western  Assurance  Co,  21  Grant 
578  ; Wylcl  v.  London,  Liverpool  and  Globe  Insurance  Co. 
21  Grant  458;  May  on  Insurance,  pp.  412,  432. 

March  10th,  1876. — Galt,  J. — The  evidence  of  the  plain- 
tiff* and  the  agent  was  the  whole  of  the  evidence  given. 
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No  question  was  asked  as  to  what  were  the  agents  precise 
instructions  as  to  taking  notes;  but  I should  gather  from 
his  statement,  that  it  was  optional  with  himself ; and  as 
regards  “ farm  risks,”  it  is  plain  that  the  practice  was  to 
take  notes.  It  is  not  shewn  that  the  plaintiff  knew  or  had 
any  reason  to  believe  that  the  company  pursued  a different 
course  as  regards  farm  and  other  risks,  and  the  note  itself 
is  on  a printed  form  drawn  up  by  the  company. 

In  Montreal  Assurance  Co.  v.  McGillivray , 13  Moore 
P.  C.,  Sir  John  Coleridge  says,  at  p.  121:  “ It  cannot  be 
doubted,  that  an  agent  may  bind  his  principal  by  acts  done 
within  the  scope  of  his  general  and  ostensible  authority, 
although  those  acts  may  exceed  his  actual  authority  as 
between  himself  and  his  principal;  the  private  instructions 
which  limit  that  authority,  and  the  circumstance  that  his 
acts  are  in  excess  of  it,  being  unknown  to  the  person  with 
whom  he  is  dealing.” 

To  apply  that  well  known  principle  to  the  present  case, 
there  is  nothing  whatever  to  shew  that  the  plaintiff  was 
aware  that  the  agent  was  exceeding  his  authority  in  taking 
the  note  in  question,  nor  does  it  appear  positively  that  by 
taking  the  note  in  this  case  he  actually  did  exceed  his 
authority. 

I think,  therefore,  that  the  nonsuit  should  be  set  aside, 
so  that  all  the  facts  relating  to  the  authority  of  the  agent 
may  be  brought  before  the  jury. 

The  nonsuit  had  been  entered  before  the  agent  was  ex- 
amined, and  was  based  entirely  on  the  assumption,  as  urged 
by  the  counsel  for  the  defendants,  that  the  agent  had  no 
authority  to  receive  a promissory  note  from  the  plaintiff, 
and  therefore  the  insurance  was  void. 

Hagarty,  C.  J. — I think  the  nonsuit  should  be  set  aside. 
But  I wish  to  be  understood  that  my  judgment  proceeds 
wholly  on  the  evidence  as  reported  to  us. 

There  is  no  charge  of  collusion  with  the  agent,  nor  any 
proof  whatever  that  he  was  violating  any  express  instruc- 
tions, or  exceeding  the  limits  of  his  authority ; nor  that  he- 
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is  not  both  able  and  ready  to  pay  the  amount  to  his  prin- 
cipals, as  he  would  be  liable  to. 

The  application  contains  at  the  foot  the  note  : N.  B. — 

“ The  company  will  not  be  liable  for  loss,  unless  the 
premium  has  been  previously  paid.” 

Now,  this  fails  to  convey  any  direct  information  that 
the  company  are  to  incur  no  risk  unless  the  premium  has 
been  actually  paid. 

The  blank  left  to  the  last  question,  15,  “Is  the  premium 
paid  ? ” may  be  accounted  for  by  supposing  the  plaintiff 
left  that  to  the  agent  to  deal  with,  after  what  had  taken 
place  between  them. 

I infer  from  the  production  by  the  plaintiff  of  the  note,  or 
rather  as  the  evidence  as  to  its  loss,  in  the  hands  of  his 
attorney,  that  it  was  paid  by  the  plaintiff. 

The  agent  says : “If  the  note  had  not  been  paid,  and  I 
had  not  chosen  to  pay  the  money,  I suppose  the  policy 
would  have  been  cancelled.” 

If  he  had  remitted  the  money  by  the  first  of  the  month 
or  if  he  had  on  that  day,  as  was  usual,  charged  himself  in 
account  with  810  as  the  amount  of  the  plaintiff’s  premium, 
and  the  fire  had  happened  the  next  day,  I suppose  we  should 
never  have  heard  of  this  difficulty.  Then  it  is,  apparently, 
solely  because  the  fire  happened  before  instead  of  after  the 
day  for  making  his  returns,  that  the  question  of  risk  or  no 
risk  is  to  be  decided.  Again,  if  he  had  paid  the  whole 
amount  of  the  note  the  day  before  the  fire,  instead  of  the 
half  or  two-thirds  that  he  actually  then  paid,  the  defen- 
dants’ objection  would  be  equally  strong  as  it  is  now. 

From  some  documents  referred  to  on  the  argument,  and 
from  statements  then  made,  it  may  be  that  the  defendants 
may  have  a complete  defence.  But  on  the  short  statement 
as  to  what  took  place  at  the  trial,  I do  not  think  the  non- 
suit can  be  upheld. 

I think  we  are  not  called  on,  in  this  state  of  the  case,  to 
infer  anything  against  the  agent’s  authority  to  act  as  he  did. 

Gwynne,  J.,  concurred. 

Rule  absolute. 
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Chewett  v.  The  Great  Western  Railway  Company. 

Land  purchased,  by  G.  W.  R. — Action  for  dower  therein. 

Under  16  Vic.  ch.  99,  sec.  7,  on  the  purchase  of  lands  by  the  Great 
Western  R.  W.  Co.  from  the  proprietors,  the  price  agreed  upon  is. 
made  the  compensation  to  be  paid  for  such  lands,  and  to  stand  in  the 
stead  thereof;  and  “any  claim  to  or  incumbrance  on  said  land”  &c., 
is  converted  into  a claim  on  such  compensation.  ^ ^ 

When,  therefore,  the  Company  agreed  with  the  then  owner  in  fee  for  the 
purchase  of  land,  and  obtained  a conveyance  : Held , that  on  his  death 
his  widow  could  not  maintain  an  action  of  dower  against  the  Company. 

Action  for  dower,  brought  by  the  demandant  arising  out 
of  certain  lands  now  in  the  possession  of  the  defendants. 

The  cause  was  tried  before  Moss,  J.,  and  a jury,  at  Hamil- 
ton, at  the  Winter  Assizes  of  1876. 

On  behalf  of  the  defendants  it  was  objected  that  the 
action  would  not  lie,  but  that  the  plaintiff’s  remedy  was 
for  compensation  under  the  statute. 

The  learned  Judge  overruled  the  objection,  and  entered 
a verdict  for  the  demandant,  with  $850  damages.. 

In  this  term,  February  10th,  1876,  Robinson , Q.  C., 
obtained  a rule  nisi  to  set  aside  the  verdict,  and  to  enter  a 
verdict  for  the  defendants,  on  the  ground  that  the  deman- 
dant had  no  right  to  recover  dower  in  this  action,  but  must 
proceed  under  the  statutes  relating  to  the  defendants  to 
reco\  er  compensation  by  arbitration,  if  she  is  entitled  to 
dower  ; and  on  the  ground  that  the  sixth -plea  was  proved; 
or  to  set  aside  such  verdict,  so  far  as  relates  to  the  damages 
assessed  for  detention,  on  the  ground  that  under  the  law 
and  evidence  no  right  to  damages  are  shewn,  and  the  fifth 
plea  was  proved. 

In  the  same  term,  February  18th,  1876,  MacK elect n shewed 
cause.  The  plaintiff  is  entitled  to  maintain  her  action 
for  dower:  Park  on  Dower,  p.  138  sec.  302;  Scribner 
on  Dower,  vol.  ii,  666.  There  is,  nothing  in  the  Great 
Western  Railway  Acts  to  take  away  such  right. 
The  proper  course  is  to  bring  the  action,  and  then 
when  the  commissioners  are  appointed  they  can  either 
set  off  the  land  or  accept  compensation  under  Act.  The 
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defendants,  in  order  to  obtain  relief  under  the  Act,  should 
have  paid  the  money  into  Court.  The  demandant  is,  how- 
ever, willing  to  turn  this  into  an  action  for  compensation  : 
In  re  Foster  and  Great  Western  R.  W.  Co.,  32  U.  C.  R.. 
162;  Corporation  of  Welland  v.  Buffalo  and  Lai e Huron 
R.  W.  Co.,  30  U.  C.  R.  147,  in  appeal,  31  U.  C.  R.  539. 

Robinson,  Q.  C.,  contra.  The  cases  clearly  shew  that 
when  land  has  been  taken  by  defendants  under  their  statutes 
ejectment  will  not  lie,  but  that  the  claim  must  be  for 
compensation,  and  the  same  rule  will  apply  to  dower  ; 
IF  Lean  v.  Great  Western  R.  W.  Co.,  33  U.  C.  R.  198  : 
Galt  v.  Erie,  <Lc.,  R.  W.  Co.,  19  C.  P.  357 ; Grimshawe  v. 
Grand  Trunk  R.  W.  Co.,  19  U.  C.  R.  493 : Cotton  v.  Great 
Western  R.  W . Co.,  14  U.  C.  R.  87.  The  demandant  cannot 
claim  damages,  as  the  husband  did  not  die  seized:  Rob.  & 
Joseph,  Big-,  tit.  Bower,  p.  1147,  where  the  cases  are 
collected. 

March  10,  1876. — Galt,  J. — In  this  case  the  defendants- 
claim  title  by  conveyance  from  the  different  proprietors,  to 
whom  the  purchase  money  appeared  to  have  been  paid,  and 
they  did  not  avail  themselves  of  the  provisions  of  the  7th 
sec.  of  16  Vic.,  cli.  99,  by  paying  the  price  agreed  upon 
into  Court,  which  would  have  afforded  them  a full  defence 
to  this  demand. 

By  that  section  it  is  enacted  “ That  whenever  any  sum 
or  sums  of  money  shall  be  agreed  upon  or  awarded  to  be 
paid  by  the  said  company,  for  any  land  taken  by  them 
which  might  be  taken  without  the  consent  of  the  proprie- 
tor for  the  uses  of  their  railroad,  the  sum  so  agreed  upon  or 
awarded  shall  be  the  compensation  to  be  paid  by  them  for 
the  said  land, and  shall  stand  in  the  stead  of  such  land;  and 
any  claim  to  or  incumbrance  on  the  said  land,  or  any  por- 
tion thereof,  shall,  as  against  the  company,  be  converted 
into  claim  to  the  compensation,  or  to  a like  proportion 
thereof,  and  they  shall  be  responsible  accordingly  when- 
ever they  shall  have  paid  such  compensation,  or  any  part 
thereof,  to  a party  not  entitled  to  receive  the  same,  saving 
always  their  recourse  against  such  party.” 
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Provision  is  then  made,  authorizing  the  company  to  pay 
the  compensation  into  Court,  in  which  case  notice  must  be 
given  by  the  company,  calling  upon  all  persons  entitled  to 
the  lands,  or  any  part  thereof,  to  file  their  claims  to  the 
compensation,  or  any  part  thereof,  “ and  all  such  claims 
shall  be  received  and  adjudged  upon  by  the  Court,  and  the 
said  proceedings  shall  for  ever  bar  all  claims  to  the  lands  or 
any  part  thereof,  including  dower,  as  well  as  all  mortgages 
or  incumbrances  upon  the  same.” 

It  is  plain  that  the  intention  of  the  Legislature  was,  that 
in  all  cases  the  price  agreed  upon  should  stand  in  the  place 
and  stead  of  the  lands,  and  if  the  company  chose  they 
might  pay  the  money  to  the  person  with  whom  they  had 
made  the  agreement,  in  which  case  ' they  would  remain 
liable  to  the  true  owner  or  person  having  claims  on  the 
lands,  if  it  should  turn  out  that  the  party  conveying  was 
not  the  true  owner,  or  that  other  persons  had  claims  on  the 
lands,  to  pay  the  amount  agreed  upon  over  again,  reserving 
their  recourse  against  their  original  grantor;  or  they  might 
avail  themselves  of  the  protection  afforded  by  the  statute, 
and  pay  the  money  into  Court;  but  in  either  case  the  com- 
pany were  left  in -quiet  possession  of  the  land  so  acquired. 

The  right  of  a party  to  bring  a possessor}^  action  against 
this  company  was  before  the  Court  of  Queen’s  Bench  in  the 
case  of  McLean  v.  Great  Western  R.  W.  Co.,  33  U.  C.  R. 
198,  which  was  an  ejectment  brought  by  the  true  owner  of 
lands  which  had  been  purchased  and  paid  for  by  the  com- 
pany, from  a person  who  was  at  the  time  in  possession, 
and  claiming  to  be  the  proprietor,  in  which  Wilson,  J.,in  giv- 
ing the  judgment  of  the  Court,  says,  at  p.  202  : “ Upon  a con- 
sideration of  the  whole  of  the  different  statutes,  I thinkthe 
proper  conclusion  to  be  drawn  is,  that  the  plaintiff  cannot 
disturb  the  company  in  their  possession  of  the  land,  but 
that  he  is  driven  to  look  to  them  for  compensation  for  the 
land  which  they  have  taken,  and  of  which  he  is  apparently 
the  true  owner.” 

Upon  the  express  words  of  the  Acts  of  Parliament,  and 
upon  the  authority  of  this  case,  I am  of  opinion  that  no 
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demand  of  dower  can  be  sustained  against  the  company, 
and  that  the  plaintiff’s  claim  should  be  as  against  a portion 
of  the  money  paid  by  the  defendants  at  the  time  when  they 
purchased  the  lands. 

The  rule  will  therefore  be  absolute  to  enter  a verdict  for 
the  defendants. 

Hagarty,  C.  J. — I cannot  see  any  sound  distinction  be- 
tween the  claim  of  a dowress  and  the  action  of  ejectment, 
for  the  premises  occupied  by  the  railway.  The  judgment 
would  be  for  her  thirds.  It  is  true  that  a power  has  been 
given  to  assign  an  annual  charge  to  her  in  lieu  of  the 
thirds.  This  charge  is  made  “a  lien  upon  the  lands  recov- 
erable by  distress  as  for  rent,  or  by  action  of  debt:”  32  Vic. 
ch.  7,  sec.  31,  sub-sec.  4 0. 

It  is  a claim,  in  the  ordinary  nature  of  things,  against  the 
land,  and  for  a portion  thereof. 

It  certainly  seems  to  have  been  very  clearly  the  policy 
of  the  Legislature  to  give  powers  to  the  railway  company  to 
take  possession  of  the  land  required  for  the  undertaking  as 
against  all  the  world ; and  that  land  so  to  be  taken  cannot 
be  retaken,  but  the  value  shall  stand  in  lieu  thereof. 

It  was  strongly  pressed  in  this  Court,  in  Galt  v.  Erie 
$c.,  R.  W.  Co .,  19  C.  P.  357.  that  even  where  the  com- 
pany had  given  to  the  owners  a mortgage  in  fee  to  secure 
the  purchase  money  for  which  the  lands  had  been  conveyed 
to  them,  that  the  mortgagees  could  not  maintain  ejectment 
or  enter  on  the  mortgaged  lands.  Many  English  authori- 
ties are  there  collected.  It  was  held  that  the  company 
could  not  resist  a right  of  entry  specially  conferred  by  their 
own  act  on  the  person  from  whom  they  purchased. 

When  the  company  acquired  these  lands  they  bought  from 
persons  entitled  to  convey  to  them.  The  plaintiff  had  then 
an  inchoate  right  to  dower,  to  ripen  into  an  absolute  right, 
contingent  on  her  surviving  her  husband. 

If  the  company  had  paid  the  estimated  value  into  Court 
under  the  statute,  I have  no  doubt  but  that  they  would 
have  been  completely  protected  against  all  claims  vested  or 
16 — VOL.  XXVI  c.p. 
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contingent.  Had  they,  in  good  faith,  paid  a party  in 
possession,  the  true  owner  could  not  recover  the  land,  but 
must  look  to  them  for  compensation.  McLean  v.  Great 
Western  R.  W.  Go.,  33  U.  C.  B.  198,  proceeds  on  this 
principle. 

I think  we  must  hold  that  the  plaintiff’s  claim  must 
equally  fail  as  to  recovering  the  land. 

It  is  hardly  necessary  to  criticise  minutely  the  words 
used : “ Any  claim  to  or  encumbrance  on  the  said  land,”  so  as 
to  make  them  include  the  peculiar  interest  of  this  plaintiff  at 
the  time  the  company  acquired  their  possession.  It  might 
then  not  have  been  “ an  encumbrance,”  or  even  “ a claim.” 
But  on  the  happening  of  a then  distant  event,  it  might 
ripen  into  an  absolute  encumbrance. 

I think  that  we  should  apply  the  words  used  in  the  Act 
to  the  claim  when  advanced,  or  when  the  claimant  is  enti- 
tled to  press  it,  that  is,  when  the  right  became  consummated 
by  the  death  of  the  husband. 

Whenever  it  came  into  existence  as  a claim  or  encum- 
brance, it  falls  within  the  meaning  of  this  7th  section  ; 
McAnnany  v.  Turnbull,  10  Grant  298;  Miller  v.  Wiley,  16 
C.  P.  529. 

Gwynne,  J. — I entertain  no  doubt  whatever  that  under 
16  Vic.,  ch.  99,  sec.  7,  it  was  quite  competent  for  the  defend- 
ants to  deal  with  the  plaintiff’s  deceased  husband,  who  was 
the  owner  in  fee  of  the  land,  and  to  agree  with  him  upon 
the  value  to  be  paid  for  the  whole  fee  simple  estate  in  the 
land,  discharged  of  all  claim  of  his  wife,  the  present  plain- 
tiff, to  dower ; and  that  the  effect  of  such  agreement  would 
be,  that  the  value  so  agreed  upon  should  stand  in  place  and 
stead  of  the  land  ; upon  which  value,  in  lieu  of  the  land 
the  wife’s  claim  for  dower,  in  the  event  of  her  surviving  her 
husband,  would  attach. 

The  provision  as  to  payment  into  Court  was  made  for 
the  protection  of  the  defendants,  and  it  is  expressly  enacted 
that  such  payment  into  Court,  and  the  proceedings  conse- 
quent thereon,  should  bar  all  claims,  including  dower.  But 
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the  fact  of  the  defendants  not  having  availed  themselves 
of  this  protection  did  not  alter,  prejudice,  or  affect  the 
power  conferred  by  the  statute  upon  the  defendants,  by 
agreement  with  the  owner  in  fee  as  to  the  amount  to  be 
paid  as  compensation  for  the  defendants’  acquiring  the  land, 
to  convert  all  claims,  including  that  for  dower,  into  a claim 
upon  the  compensation,  in  lieu  of  upon  the  land  itself. 

It  is  said  that  one  of  the  directors  of  the  company 
admitted  that  a sum  of  money,  but  what  sum  is  not  stated, 
was  by  agreement  with  the  vendor  reserved  by  the 
defendants  to  meet  the  plaintiff’s  claim  for  dower.  But 
however  that  may  be,  it  appears  to  me  that  the  utmost  the 
plaintiff  can  be  entitled  to  is,  the  interest  upon  the  third 
part  of  the  amount  agreed  upon  by  the  defendants  with 
her  deceased  husband  for  the  land,  for  her  life,  or  a capital 
sum  to  represent  that  interest  calculated  upon  the  basis  of 
the  probable  duration  of  her  life;  and  I think  that  she  has 
a precise  cause  of  action  against  the  defendants  to  enforce 
this  right,  and  that  this  remedy,  and  not  arbitration  under 
the  statute, is  her  sole,  and  simple,  and  appropriate  remedy. 
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Gill  y.  Morrison  et  al. 

Cheese  factory — Rights  and  liability  of  “ patrons ” — Contract — Construction. 

.A  cheese  factory,  called  the  Tin  Cap  Factory,  having  been  established  by 
a number  of  persons  called  patrons — namely,  persons  sending  milk  to 
the  factory,  and  receiving  in  return  either  cheese  or  the  price  of  its 
sale,  in  proportion  to  the  quantity  of  milk  delivered — they  met  together, 
and  appointed  three  of  their  number,  the  defendants,  H.  M.,  G.,  and 
C.,  to  bn  a committee  to  manage  the  business,  and  another,  the  defen- 
dant and  A.  M.,  to  look  after  the  sales  and  report  to  the  committee. 
It  did  not  appear  to  whom  the,  factory  building  belonged.  A.  M., 
acting  under  instructions  from  the  committee,  entered  into  a contract 
to  sell  to  the  plaintiff  the  season’s  cheese,  stating,  “We  have  this  day 
sold  the  cheese  manufactured  at  the  Tin  Cap  Factory,”  &c.,  signed  by 
A.  M.  only.  The  evidence  was  contradictory  as  to  whether  his  instruc- 
tion were  limited  to  the  July  supply  or  extended  to  the  season ; but  it 
appeared  that  the  committee,  after  they  were  informed  of  it,  assisted  in 
the  deliveries  after  July. 

Held,  in  action  by  plaintiff  against  the  committee  and  A.  M.,  for  not 
delivering  the  cheese,  that  the  patrons  were  part-owners  of  the  cheese 
made  at  the  factory  : and  that  he  and  the  committee  were  liable  on  the 
contract. 

Qucere,  whether  all  the  other  patrons  were  not  liable  also;  but  there 
being  no  plea  in  the  abatement,  it  was  unnecessary  to  decide  this 
question.  ' 

A.  M.,  on  being  sued  alone,  pleaded  the  nonjoinder  of  the  other  de- 
fendants. Per  Galt,  J.,  he  was  precluded  from  insisting  that  he  was 
not  liable  if  they  also  were  not  liable  with  him. 

The  contract,  after  agreeing  to  sell  the  cheese,  stated,  “We  commenced 
making  on  1st  of  July.  Have  now  on  hand  — cheese.  Will  make 
until  31st  October.  Will  have  from  800  to  900  in  number.”  Held , 
that  this  was  not  a contract  for  from  800-900  boxes,  but  a representa- 
tion only  of  what  the  factory  was  expected  to  produce. 

This  was  an.  action  brought  to  recover  damages  for  a 
breach  of  contract  in  not  delivering  a quantity  of  cheese. 

The  cause  was  tried  before  Gwynne,  J.,  and  a jury,  at 
Brockville,  at  the  Fall  Assizes  of  1875. 

From  the  evidence  it  appeared  that  in  April,  1874,  a 
number  of  persons  agreed  together  to  start  a cheese  factory, 
under  the  name  of  the  Tin  Cap  Factory.  They  met  to- 
gether and  appointed  three  of  their  number,  namely,  the 
defendants,  Hugh  Morrison,  Gilroy,  and  Cowan,  to  be  a 
committee  to  manage  the  affairs  of  the  concern.  Another, 
namely,  the  defendant,  Alexander  Morrison,  was  appointed 
an  agent  to  look  after  sales,  and  to  report  to  the  committee. 
Alexander  Morrison  acted  also  as  agent  for  the  commit- 
tee. The  plaintiff  was  a produce  dealer  in  Brockville. 
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On  24th  July,  1874,  the  following  agreement  was  signed 
by  Alexander  Morrison  : 

“We  have  this  day  sold  to  Mr.  John  M.  Gill,  the  cheese 
manufactured  at  the  Tin  Cap  Factory  from  the  milk  of 

cows  for  the  season,  at  1 1 cents  per  pound,  delivered, 

boxed,  and  in  shipping  order  F.  0.  B.  at  Brockviile.  We 
also  agree  to  cure  the  cheese  made  in  October  and  Novem- 
ber  as  well  as  can  be  done  with  the  help  of  stoves.  We 

commenced  making  1st  July.  Have  now  on  hand 

cheese ; will  make  until  31st  October  ; will  have  from  800 
to  900  in  number  altogether.  Deliveries  to  be  monthly.” 
Signed,  “Alexander  Morrison.” 

There  appeared  to  have  been  some  conversation  between 
Alexander  Morrison  and  the  plaintiff,  before  the  contract 
was  entered  into. 

Alexander  Morrison. stated:  “I  met  with  Mr.  Gill  and 
talked  to  him  about  the  cheese,  'before  the  contract  was 
signed.  After  seeing  Gill,  and  before  the  contract  was 
signed,  and  after  he  made  me  the  offer  of  11  cents,  I told 
Gilroy  of  the  offer.  He  said  to  me  to  sell  the  cheese  : that  it 
was  a good  price.  1 told  him  if  he  thought  so,  to  send  word 
to  Hugh  Morrison  and  Mr.  Cowan,  and  to  come  up  to  the 
factory  in  the  morning.  They  came.  We  all  met  in  the 
factory.  The  offer  of  Gill  of  11  cents  w^as  brought  up.  We 
talked  it  over.  It  was  thought  a good  price.  I said  I might, 
may  be,  get  a little  more  than  11  cents.  On  leaving  the 
factory,  they  instructed  me  to  sell  at  11  cents,  if  I could 
not  get  a little  more,  as  I suggested.  I left  the  factory 
with  the  authority  of  all  the  three  other  defendants  to  sell 
at  11  cents,  if  I could  not  do  better.  Upon  that  under- 
standing, I came  to  Brockviile  ; tried  to  get  more  than  11 
cents,  but  being  unable  to  do  so,  I sold  to  Mr.  Gill.” 

There  is  no  doubt  that  Alexander  Morrison  had  authority 
to  sell  cheese,  but  the  other  defendants  contended  that  his 
authority  was  limited  to  selling  the  July  cheese. 

As  from  the  course  taken  at  the  trial,  the  learned  Judge 

O 

was  not  called  upon  to  express  his  opinion  upon  any  point, 
except  as  to  the  amount  of  damages,  supposing  the  Court 
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should  be  of  opinion  that  the  plaintiff  was  entitled  to 
recover,  it  is  necessary  to  examine  the  evidence  somewhat 
at  length  as  regard's  this  question. 

The  defendant  Alexander  J lor  risen  said  positively  that 
he  was  authorized  to  sell  the  cheese  for  the  season. 

Hugh  Morrison  stated  that  he  was' at  the  meeting  : “ I 
said  I would  be  willing  to  accept  11  cents  for  the  July 
cheese,  but  T would  not  enter  into  a contract  at  11  cents 
for  the  season.  Alexander  said  he  thought  he  could  sell 
for  more  than  11  cents.  We  arrived  at  the  conclusion  that 
we  would  adopt  Mr.  Cowan’s  proposal,  only  to  sell  the  July 
cheese  ; that  was  the  conclusion  we  left  the  factory  upon.” 

On  cross-examination,  he  stated:  “Alexander  Morrison 
told  me  that  he  had  sold  for  11  cents  a pound.  I can’t  swear 
positively  whether  he  said  the  season’s  cheese.  I don’t 
think  he  said  the  July  cheese  only.  I can’t  say  I asked  him 
what  quantity  he  had  sold.  The  impression  he  conveyed  to 
my  mind,  it  is  quite  probable,  was  that  he  had  sold  the 
.season’s  cheese.  I did  think  he  had — that  he  had  sold  the 
whole  cheese.  I did  not  stop  the  delivery  or  forbid  any  to 
-be  sent  in  under  the  contract.  I asked  him  how  he  came 
to  sell  for  11  cents,  and  he  replied  that  Mr.  Hannah  had 
advised  him,  and  that  he  could  get  no  more.  I did  not  tell 
Alexander  Morrison  to  consult  the  committee  before  deliver- 
ing. I did  not  say  that  he  had  acted  in  opposition  to  our 
directions.  I certainly  thought  11  cents  was  a good  price. 
I thought  the  sale  a tolerably  fair  one  as  to  price.  If  cheese 
had  gone  up,  I would  like  to  have  tried  to  hold  Gill  to  the 
contract.” 

William  Cowan , another  of  the  defendants,  stated  : “ I 
was  always  opposed  to  contracting  for  the  season.  I 
preferred  selling  every  month.  At  the  committee  meeting 
which  considered  Gill’s  offer,  I was  altogether  opposed  to  a 
contract  for  the  season.  I was  willing  to  sell  the  July 
cheese.  What  we  had  agreed  upon  in  the  committee  was, 
that  we  would  not  sell  for  the  season.” 

On  cross-examination , he  stated  : “ I always  understood 
Gill’s  offer  was  for  the  season  cheese,  not  for  the  July 
cheese.” 
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Thomas  Gilroy , another  of  the  defendants,  stated  : “ The 
resolution  we  came  to  was,  to  hold  for  a few  days,  and  hear 
what  other  parties  were  selling  for.  Alexander  Morrison 
fold  me  he  had  sold  the  cheese  to  Gill — the  whole  season’s 
cheese. 

At  the  close  of  the  case  it  was  agreed  that  the  learned 
Judge  should  assess  the  damages,  and  should  enter  a ver- 
diet  for  the  plaintiff,  with  leave  to  the  defendants  to  move 
the  Court  to  have  the  verdict  entered  in  their  favour. 

On  the  question  of  damages,  the  finding  of  the  learned 
Judge  was  as  follows  : “ As  the  plaintiff  admits  that  Hugh 
Morrison  offered  to  let  him  have  the  cheese  at  an  advance 
I would  not  allow  him  more  than  what  that  advance  would 
be,  if  stated  ; but  as  it  was  not  stated,  I allow  the  price  paid 
by  Hannah  and  no  more.  Thus,  sold  to  Hannah  in  Sep- 
tember, 14,468  lbs. ; and  to  patrons  and  others  in  the  same 
period,  1572  lbs.  = 16,040  lbs.  @ lc.  per  lb.  = 160.40  ; 
3846  4-664  in  October  = 4,510,  @ 21c.  =±11 2.75.  I also 
allow  one  year’s  interest,  in  all  $286-75.” 

In  Michaelmas  term,  November  I7th,  1875,  McMiohael, 
Q.  C.,  for  Alexander  Morrison,  obtained  a rule  nisi  to  enter 
a nonsuit  as  respects  him,  or  for  a new  trial  on  the  law  and 
evidence. 

Britton,  for  the  other  defendants,  also  obtained  a rule  to 
enter  a nonsuit  or  verdict,  on  the  grounds  : 1.  c‘  That  there 
was  no  evidence  of  any  joint  contract  made  b}^  the  defen- 
dants. 2.  That  the . alleged  contract  was  void  under  the 
Statute  of  Frauds,  as  no  writing  was  signed  by  the  three 
last  mentioned  defendants, or  by  their  agent  duly  authorized. 
3.  That  the  contract  in  writing,  produced  and  filed,  was 
only  a contract  with  the  defendant,  Alexander  Morrison f 
and  did  not  in  any  way  purport  to  be  made  by  or  on  behalf 
of  any  other  person.  4.  That  if  made^s  stated  by  the  defen- 
dant Alexander  Morrison,  on  behalf  of  the  last  three 
defendants,  it  was  a contract  with  them  only,  and  not  with 
them  jointly  with  the  other  defendants.  5.  That  the  evi- 
dence shewed  that  the  contract  purported  to  be  made  by  the 
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defendant,  Alexander  Morrison,  as  agent  on  behalf  of  the 
other  defendants  who  acted  merely  as  agent  for  other 
persons  known  as  the  patrons  of  the  Tin  Gap  Cheese 
Factory.” 

The  plaintiff  also  obtained  a rule  to  increase  the  verdict. 

In  this  term,  February  9th,  1876,  S.  Richards,  Q.  C., 
shewed  cause  to  the  defendants’  rules,  and  supported 
the  plaintiff’s.  The  property  in  the  cheese  was  vested 
in  the  patrons  as  part-owners.  They  had  a perfect 
right  to  appoint  a committee  to  manage  the  affairs  of 
the  company,  and  to  appoint  Alexander  Morrison  to 
make  sales  and  manage  the  business  in  connection  with 
them.  The  sale  by  Alexander  Morrison  can  clearly 
♦ be  maintained.  He  acted  within  his  instructions,  and  for 
the  benefit  of  all  the  defendants,  and  therefore  it  is 
the  sale  of  all ; and  even  if  Alexander  Morrison  exceeded 
his  authority  in  making  it  for  the  season,  the  defendants 
ratified  and  adopted  it  by  assisting  in  the  deliveries  after 
July.  Alexander  Morrison  cannot  dispute  his  liability  as 
he  signed  the  contract;  and  as  to  setting  up  that  he  was 
merely  an  agent,  he  has  admitted  his  liability  as  principal 
by  pleading  in  abatement  the  non-joinder  of  the  other 
defendants  : Garrett  v.  Handley,  4 B.  & C.*  664  ; Beckham 
v.  Drake,  9 M.  & W.  79;  Bindley  on  Partnership,  3rd  ed., 
4S7 ; Cockerell  v.  Aucompte,  2 C.  B.  N.  S.  440  ; Higgins 
v.  Senior,  8 M.  & W.  834 ; Calder  v.  Dobell,  L.  R.  6 C.  P. 
486.  Then  as  to  damages.  The  contract  was  for  900 
boxes,  and  the  plaintiff  was  therefore  entitled  to  that 
amount,  , at  all  events  lie  was  entitled  to  all  that  was 
manufactured  during  the  season,  and  the  evidence  shews 
that  over  21,000  lbs.  was  manufactured  and  not  de- 
livered : Benjamin  on  Sales,  2nd  ed.,  569-71 ; McConnel 
v.  Murphy,  L.  R.  5 P.  C.  203 ; Leeming  v.  Snaith,  16  Q.  B. 
275.  Then  as  to  damages.  They  must  be  estimated  ac- 
cording to  the  Montreal  market,  as  the  parties  so  contem- 
plated, there  being  no  market  in  Brock ville. 

McKenzie , Q.  C.,  contra,  for  the  defendants,  except 
Alexander  Morrison.  The  patrons  had  no  interest  in  the 
property,  as  they  had  merely  the  right  to  receive  the  value 
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of  their  milk  in  money  or  cheese.  The  property  was  in 
Alexander  Morrison  and  Gilroy/ who  owned  the  factory  and 
carried  on  the  businesss.  The  patrons  had,  therefore,  no 
power  to  make  the  contract  themselves,  and  could  not 
delegate  any  authority  to  others  to  do  so.  The  contract 
must  be  considered  as  that  of  Alexander  Morrison  alone  : 
Robinson  v.  Rudkins , 26  L.  J.  N.  S.  Ex.  56 ; Broivn  v. 
Andrew,  18  L.  J.  N.  S.  Q.  B.  153  ; Benjamin  on  Sales,  2nd 
ed.,  172-4,  178,  206,  568. 

J.  B.  Read,  for  Alexander  Morrison.  The  contract  was 
made  by  him  merely  as  agent  for  the  committee,  his 
principals,  and  therefore  no  action  lies  against  him. 

March  10th,  1876.— Galt,  J— There  is  no  doubt  a 
contradiction  between  the  witnesses  as  to  what  took 
place  at  the  committee  meeting,  which  was  held  before 
the  contract  w~as  signed : but  the  impression  on  my 
mind  is,  that  if  the  members  of  the  committee  did 
not  previously  sanction  a sale  of  the  season’s  cheese, 
they,  at  all  events,  adopted  and  ratified  it,  for  the  reason 
that  before  any  delivery  of  the  cheese  was  made,  they 
admit  having  been  informed  that  the  bargain  was  for  the* 
season,  and  after  acquiring  that  knowledge,  they  sanctioned 
the  delivery  of  two  quantities,  one  of  9727  lbs.  on  30tli 
July,  and  another  of  4554  lbs.  on  12th  August.  It  was 
incumbent  on  them,  if  they  intended  to  object  to  the  con- 
tract, to  have  at  once  notified  Gill  that  they  repudiated 
the  action  of  Alexander  Morrison,  and  did  not  consider 
themselves  bound  by  it. 

I shall  now  dispose  of  the  several  rules  in  their  order: 

As  respects  the  defendant  Alexander  Morrison,  this  rule 
must  be  discharged.  In  fact  it  was  not  seriously  argued. 
This  defendant  is  unquestionably  liable,  as  the  contract 
was  signed  by  him  ; and  he  cannot  be  heard  to  say  that 
he  was  merely  an  agent.  On  the  face  of  it  he  appears  as 
the  contracting  party  : Higgins  v.  Senior,  8 M.  & W.  834 
and  even  if  it  should  appear  that  th'e  other  defendants  are 
bound  by  his  act,  it  would  not  the  less  be  his  contract,  for 
17 — VOL.  XXVI  C.P. 


130  COMMON  PLEAS,  HILARY  TERM,  39  VIC.,  1876- 


the  reason  hereafter  stated.  He  was,  as  appears  b}^  the 
record,  sued  alone  in  the  first  instance,  and  having  pleaded 
in  abatement  the  non-joinder  of  the  other  defendants,  he 
cannot  now  contend  that  if  they  are  not  liable  with  him, 
that  therefore  he  is  discharged  from  the  responsibility 
attaching  to  his  contract. 

As  to  the  rest  of  the  other  defendants.  From  the  evi- 
dence it  appears  that  those  defendants,  in  company  with 
several  other  persons,  whose  names  did  not  appear,  had 
associated  themselves  together  to  carry  on  the  business  of 
a cheese  factory.  It  was  not  shewn  whether  or  not  the  fac- 
tory itself  belonged  to  all  the  parties,  or  to  some  of  them 
only, but  I should  gather  that  the  building  was  the  property 
of  one  or  more,  and  the  rest  were  called  “ patrons,”  that  is, 
persons  who  sent  milk  to  the  factory  and  received  in 
return,  either  cheese,  or  the  price  obtained  from  the  sale  of 
it,  in  proportion  to  the  quantity  of  milk  delivered. 

The  first  question  that  arises  is  : Are  the  patrons  to  be 
considered  partners  or  part-owners  ? 

In  my  opinion  they  fill  the  latter  character ; for  the 
reason  that  such  patron  has  a right  to  call,  and  at  his  elec- 
tion, receive  cheese  or  money,  without  reference  to  the  other 
associates.  It  was  proved  that  at  a meeting  of  the  patrons 
three  of  these  defendants  were  chosen  as  a committee  to 
manage  the  affairs  of  the  factory,  and  the  other  defendant 
was  appointed  agent  to  manage  sales  in  conjunction  with 
the  committee. 

The  distinction  between  partners  and  part-owners  is 
pointed  out  in  Story  on  Partnership,  6th  ed.,  p.  140-1, 
sec.  89-90,  in  which  he  says  : “ Partners  differ  from  mere 
part-owners  of  goods  and  chattels  in  several  respects.  The 
latter  are  either  joint  tenants,  or  tenants  in  common,  each 
having  a distinct  or  at  least  an  independent,  although  an 
undivided,  interest  in  the  property ; and  neither  can  trans- 
fer or  dispose  of  the  whole  property,  or  act  for  the 
others  in  relation  thereto;  but  merely  for  his  own  share 
and  to  the  extent  of  his  own  right  and  interest.”  There 
is,  however,  no  reason  why  partners  should  not  appoint 
one  or  more  of  themselves  or  a stranger  to  act  as  their 
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agents,  which  was  done  in  this  case.  The  three  defendants 
were  appointed  to  be  a committee  to  manage  the  affairs  of 
the  concern,  and  Alexander  Morrison  was  agent  to  look 
after  sales  and  to  report  to  this  committee. 

He  was  therefore  agent  for  the  whole  body  of  the  patrons, 
including  these  defendants. 

As  I have  already*  stated,  these  defendants,  if  they  did 
not  originally  authorize  the  present  contract,  certainly 
adopted  it,  as  they  approved  of  deliveries  of  cheese  to  the 
plaintiff  after  they  had  been  informed  of  its  provisions. 

In  Skinner  et  al.  v.  Stocks,  1 B.  & Al.  437,  which  was  an 
action  for  not  accepting  pursuant  to  contract  a quantity  of 
whale  oil,  to  which  there  was  a plea  of  the  general  issue ; 
it  appeared  that  the  plaintiffs  were  joint  part-owners  of  a 
vessel  employed  in  the  whale  fishery,  and  the  action  was 
brought  to  recover  the  price  of  some  whale  oil  sold  to  the 
defendants.  The  contract  had  been  made  by  Skinner  alone, 
and  the  defendant  had  no  knowledge  at  the  time  that  any 
other  persons  were  interested  in  the  transaction.  It  was 
objected  at  the  trial,  that  under  these  circumstances  the 
action  could  not  be  maintained  by  the  present  plaintiffs. 
By  the  Court  “ The  action  may  be  maintained,  either  in  the 
name  of  th,e  person  with  whom  the  contract  was  actually 
made,  or  in  the  name  of  the  parties  really  interested.” 

The  present  case  is  the  converse  of  that,  but  the  same 
principle  is  applicable.  These  defendants,  together  with 
the  one  who  signed  the  contract,  were  part-owners  in  the 
cheese,  and  we  are  not  now  called  on  to  consider  whether 
or  not  all  the  patrons  might  not  have  been  made  co- 
defendants, as  there  is  no  plea  in  abatement ; but  whether 
these  defendants,  being  joint  owners  with  Alexander 
Morrison,  are  not  responsible  jointly  with  him  on  a con- 
tract signed  by  him  and  ratified  and  adopted  by  them. 

In  our  opinion  they  are,  and  therefore  this  rule  will  be 
discharged. 

As  to  plaintiff’s  rule  to  increase  the  verdict.  The  agree- 
ment contained  the  following  statement : “We  commenced 
making  1st  of  July.  Have  now  on  hand cheese.  Will 
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make  until  31st  of  October.  Will  have  from  800  to  900 
in  number,  altogether.” 

The  rule  is, to  increase  the  verdict  to  the  sum  of  $711.27, 
or  to  such  other  sum  as  the  Court  may  think  fit,  on  the 
ground  that  the  contract  was  for  800  or  900  boxes,  &c. 

We  think  this  rule  should  be  discharged.  The  contract 
was  not  for  800  or  900  boxes.  There  was  no  quantity 
specified.  The  agreement  was  for  all  the  cheese,  and  the 
800  or  900  boxes  amounted  to  no  more  than  a representa- 
tation  of  what  the  factory  was  expected  to  produce. 

The  note  of  the  learned  Judge  on  this  point  of  the  case  is 
as  follows  : “ The  plaintiff' admits  that  Hugh  Morrison 
offered  to  let  him  have  the  cheese  at  an  advance.  I would 
not  allow  him  more  than  that  advance  would  be,  if  stated  ; 
but  as  it  was  not  stated,  I allow  the  price  paid  by  Hannah 
and  no  more — thus,  sold  to  Hannah  in  September,  14468 
lbs.,  and  to  patrons  and  others  in  same  period  1572  lbs. 
= 16040  lbs.,  @ lc.  per  lb.=$160.4Q  ; 3846  + 664  in  October 
= 4510,  @ 2Jc.  = $112.65.  He  also  allowed  one  year’s 
interest ; in  all  $286.75. 

We  entirely  agree  with  this  finding  as  to  the  measure  of 
damages.  We  do  not  think  that  the  prices  at  Montreal 
have  any  thing  to  do  with  the  measure  of  damages.  They 
must  be  calculated  by  the  loss  sustained  in  Brockville, 
where  the  contract  was  to  have  been  performed. 

The  three  rules  will  therefore  be  discharged. 

Hagarty,  C.  J. — The  “ patrons,”  as  they  are  termed 
must,  I think,  be  considered  as'part-owners  of  the  cheese — 
the  joint  product  ot  the  milk  furnished  by  them  from  their 
cows.  If  they  did  not  exercise  their  right  to  receive  a 
proportionate  quantity  of  the  cheese,  it  is  not  easy  to  see 
how  they  could  be  otherwise  than  co-partners  in  the  joint 
adventure  of  selling  it  for  their  common  profit.  But 
without  discussing  the  technical  definition  of  their  legal 
position,  it  seems  they  depute  to  some  or  all  of  these 
defendants  the  duty  of  selling  it.  One  defendant  is  author- 
ized to  act  as  agent,  and  he  makes  this  bargain.  It  may 
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"be  that  all  the  owners  of  the  cheese  are  liable.  We  are  not 
concerned  with  any  enquiry  beyond  the  present  defendants, 
all  of  whom  are  “ patrons”  and  part-owners. 

I think  they,  at  least,  are  liable. 

The  authorities  cited  shew  that  there  need  not  be  any 
difficulty  as  to  the  form  of  the  sale  note. 

Beckham  v.  Drake,  9 M.  & W.  79,  and  the  remarks  of 
Parke,  B.,  at  p.  95,  may  be  referred  to. 

When  the  defendant  Alexander  Morrison  signs  a con- 
tract: “ We  have  sold  to  Mr.  John  McGill  the  cheese 
manufactured  at  the  Tin  Cap  Factoiy,  from  the  milk  of 
— r — cows,”  <fec.,  I think  it  must  be  taken  that  the  contract 
is  not  merely  personal  to  himself,  but  that  the  concern  or 
joint  adventure  carried  on  at  the  Tin  Cap  Factory  is  meant 
to  be  bound. 

It  is  then  a master  of  evidence  who  are  the  parties  on 
whose  behalf  and  for  whose  profit* he  is  acting. 

In  the  well  known  case  of  Cox  v.  Hickman,  in  the 
House  of  Lords,  9 C.  B.  N.  S.  47,  Lord  Wensleydale, 
at  p.  99,  notices  Mr.  Justice  Story’s  words:  “A  partner 
indeed  virtually  embraces  the  character  both  of  a 
principal  and  of  an  agent;”  and  adds,  “A  man  who 
orders  another  to  carry  on  trade,  whether  in  his  owrn 
own  name  or  not,  to  buy  and  sell,  and  to  pay  over  all  the 
profits  to  him,  is  undoubtedly  the  principal,  and  the  person 
so  employed  is  the  agent ; and  the  principal  is  liable  for 
the  agent’s  contracts  in  course  of  his  employment.  So,  if 
two  or  more  agree  that  they  should  carry  on  a trade,  and 
share  the  profits  of  it,  each  is  a principal,  and  each  is  an 
agent  for  the  other,  and  each  is  bound  by  the  other’s  con- 
tracts in  carrying  on  the  trade,  as  much  as  a single  principal 
would  be  by  the  act  of  an  agent  who  was  to  give  the 
whole  of  the  profits  to  his  employer.  Hence  it  becomes 
the  test  of  the  liability  of  one  for  the  contract  of  another* 
that  he  is  to  receive  the  whole  or  part  of  the  profits  arising 
from  that  contract  by  virtue  of  the  agreement  made  at  the 
time  of  the  employment.  I believe  that  is  the  true  principle 
of  partnership  liability.” 

Lord  Cran worth  says,  p.  91  “ The  public  have  a right  to 
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assume  that  every  partner  has  authority  from  his  co-part- 
ner to  bind  the  whole  firm  in  contracts  made  according  to 
the  ordinary  usages  of  trade.  This  principle  applies,  not 
only  to  persons  acting  openly  and  avowedly  as  partners, 
but  the  others  who,  though  not  so  acting,  are  by  secret  or 
private  agreement  partners  with  those  who  appear  osten- 
sibly to  the  world  as  the  persons  carrying  on  the  business.” 

I think  it  clear  on  the  evidence  as  applicable  to  this  con- 
tract, that  Alexander  Morrison,  (himself  a part-owner  or 
partner),  was  professing  to  act  and  was  authorized  to  act 
for  the  concern  or  firm  at  the  Tin  Cap  Factory  ; and  that 
the  other  defendants  are  clearly  shewn  by  the  evidence  to 
be  bound  by  that  contract,  both  by  their  interest  therein, 
their  direct  right  to  the  profits  to  be  made  thereby,  as  also 
by  the  proof  of  their  knowledge  and  acquiescence. 

I refer  to  Cockerell  v.  Aucompte,  2 C*  B.  M.  S.  440,  and 
to  a case  therein  cited,  Everett  v.  Tindall , 5 Esp.  169,  (Coal 
Club  Cases)  ; also  to  the  notes  to  Thomson  v.  Davenport , . 
2 Sm.  L.  C.,  7th  ed.,  p.  364. 

Gwynne,  J.,  concurred. 

Rules  discharged. 


The  Queen  v.  William  Corcoran. 


Criminal  law — Riot — Conviction — Evidence. 

A procession  having  been  attacked  by  rioters,  the  prisoner,  one  of  the 
processionists,  and  in  no  way  connected  with  the  rioters,  was  proved, 
during  the  course  of  the  attack,  to  have  fired  off  a pistol  on  two 
occasions — first  in  the  air,  and  then  at  the  rioters.  So  far  as  appeared 
from  the  evidence  the  prisoner  acted  alone  and  not  in  connection  with 
any  one  else. 

Held,  that  a conviction  for  riot  could  not  be  sustained. 

The  prisoner  having  been  indicted  jointly  with  a number  of  the  rioters 
on  a charge  of  riot  and  convicted,  upon  a case  reserved  after  verdict, 
the  conviction  was  quashed. 

This  was  a case  reserved  by  Harrison,  C.  J.,  at  the  last 
Spring  Sittings  of  the  Court  of  Oyer  and  Terminer,  at 
Toronto. 
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The  prisoner  and  fourteen  others  were  indicted  on  a 
charge  of  riot,  and  on  which  charge  he  and  nine  others 
were  convicted. 

The  indictment  contained  eight  counts,  to  which  the 
prisoner  and  the  others  pleaded  not  guilty. 

Each  count  charged  that  the  defendants,  with  divers 
other  evil-disposed  persons  to  the  number  of  fifty  and  more 
to  the  jurors  unknown,  on  the  3rd  of  October,  1875,  being 
armed  with  stones,  sticks,  staves,  pistols,  and  other  offensive 
weapons,  at  the  city  of  Toronto,  unlawfully,  riotously,  rout- 
ously,  and  tumultously  did  assemble  and  gather  together 
to  disturb  the  peace  of  our  Lady  the  Queen,  and  being  so 
then  and  there  assembled,  unlawfully,  riotously,  routously, 
and  tumultously  did  make  a great  noise,  riot,  tumult,  and 
disturbance  ; and  did  then  and  there  unlawfully,  riotously,, 
routously,  and  tumultously  remain  and  continue  together, 
armed  as  aforesaid,  making  such  noise,  riot,  tumult,  and 
disturbance  for  a long  time,  to  wit,  for  the  space  of  two 
hours  and  more  then  next  following,  to  the  great  terror 
and  disturbance,  &c.,  concluding  in  the  usual  form. 

From  the  evidence  given  at  the  trial  it  appeared  that  the 
third  day  of  October,  1875,  was  a Sunday.  On  the  after- 
noon of  that  day  there  was  a procession  of  Roman  Catholics, 
consisting  of  several  hundreds  of  persons,  men,  women,  and 
children,  who  marched  through  the  public  streets  of  the 
city  visiting  different  Roman  Catholic  Churches,  on  what 
was  called  and  known  as  a pilgrimage.  This  was  done 
under  the  direction  of  the  authorities  of  the  Roman  Catholic 
Church  in  the  city  of  Toronto.  On  some  prior  Sundays 
there  had  been  similar  processions.  These  processions  were 
distasteful  to  some  of  the  citizens,  and  before  the  last-men- 
tioned Sunday  threats  were  made  that  they  would  be 
prevented  by  force,  if  necessary.  In  consequence  of  these 
threats  the  entire  police  force  of  the  city,  on  Sunday,  3rd 
October,  1875,  turned  out  for  the  protection  of  the  proces- 
sionists. The  procession  was  formed  at  a church  in  the 
east  end  of  the  city,  and  marched  without  interruption 
from  that  church  to  the  Roman  Catholic  Cathedral  on 
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Church  Street.  The  processionists  entered  the  Cathedral. 
While  they  were  in  the  Cathedral  a large  number  of  per- 
sons, to  the  number  of  several  hundreds,  consisting  prin- 
cipally of  men  and  boys,  collected  on  the  grounds  of  the 
Metropolitan  Wesleyan  Church,  immediately  south  of  the 
Eoman  Catholic  Cathedral.  The  processionists  came  out 
of  the  church,  formed  into  procession,  and  proceeded 
southerly  along  Church  Street,  towards  Adelaide  Street, 
preceded  and  Hanked  by  members  of  the  police  force. 
When  passing  the  intersection  of  Church  Street  and  Queen 
Street  East,  the  processionists  and  the  police  were  attacked 
by  the  mob  collected  on  the  Metropolitan  grounds.  Stones 
were  thrown,  pistols  were  tired,  and  persons  were  injured 
by  the  throwing  of  the  stones.  There  was  general  terror. 
The  police  charged  the  rioters,  and  drove  them  back  along 
Church  Street,  westerly.  The  rioters  again  attacked  the 
police  with  stones,  and  were  again  repulsed  by  the  police. 
Notwithstanding  the  confusion  the  procession  was  not 
broken.  It  proceeded  till  it  reached  Adelaide  Street,  and 
then  turned  westerly,  en  route  for  a church  on  Bathurst 
Street,  in  the  west  end  of  the  city.  As  the  processionists 
proceeded  westerly  along  Adelaide  Street  the  rioters  pro- 
ceeded westerly  along  Queen  Street,  and,  at  each  of  the 
streets  leading  southerly  from  Queen  to  Adelaide  Street, 
attacked  the  procession  with  stones  and  pistols,  and  were 
repulsed  by  the  police.  The  first  attack  was  made  at  the 
intersection  of  Victoria  and  Adelaide  Streets,  but  did 
not  break  up  the  procession.  The  second  was  made -at  the 
intersection  of  Yonge  and  Adelaide  Streets,  and,  although 
more  severe  than  the  former,  also  did  not  break  up  the  pro- 
cession. The  third,  which  was  the  most  severe  of  all,  was 
made  at  the  intersection  of  Bay  Street  and  Adelaide  Street 
It  for  a time  broke  up  the  procession,  but  the  processionists 
shortly  afterwards  reformed,  and  proceeded  on  their  route 
westerly  along  Adelaide  Street.  Several  of  the  police  were 
severely  injured  by  blows  from  stones ; and  there  was 
general  terror  among  the  public,  who  in  large  numbers 
were  gathered  at  the  different  corners,  either  to  see  the 
procession  or  witness  the  rioting. 
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While  the  procession  was  passing  along  Adelaide  Street, 
between  Victoria  Street  and  Yonge  Street,  several  pistol 
shots  were  fired.  The  prisoner,  Corcoran,  was  first  observed 
to  discharge  a pistol  at  this  locality.  He  apparently  then 
discharged  the  pistol  in  the  air.  He  was  not  at  the  time  one 
of  the  processionists.  He  was  walking  along  the  sidewalk 
with  the  crowd  of  spectators.  He  was  next  seen  to  discharge 
a pistol  at  the  intersection  of  Bay  Street  and  Adelaide  Street* 
He  apparently  discharged  it  at  the  mob,  who  were  then 
attacking  the  police  and  the  procession,  from  Bay  Street. 
He  was  not  then  in  the  procession.  Before  he  discharged 
the  revolver  he  was  proved  to  have  been  one  of  the  pro- 
cessionists, and  to  have  been  walking  with  them.  There 
was  nothing  to  shew  why  he  left  the  procession,  unless  it 
was  for  the  purpose  of  attacking  the  mob. 

At  the  close  of  the  case  for  the  Crown  it  was  objected 
that  the  prisoner  could  not  on  the  evidence  be  properly 
convicted  of  riot. 

The  learned  Chief  Justice  overruled  the  objection,  and 
left  the  case  to  the  jury,  telling  them  that  if  what  the 
prisoner  did  was  done  in  self-defence,  he  was  entitled  to  an 
acquittal. 

The  learned  Chief  Justice  was  not  then  asked  to  reserve 
any  question  for  the  opinion  of  the  Court. 

The  jury  found  the  prisoner  guilty. 

The  verdict  was  rendered  on  the  19th  January,  1876. 
The  prisoner  was  then,  with  the  others,  remanded  to  await 
the  sentence  of  the  Court. 

On  the  26th  January,  1876,  the  learned  Chief  Justice 
proceeded  to  sentence  those  who  were  convicted.  When 
he  asked  the  prisoner  the  usual  question  whether  he  had 
anything  to  say  why  judgment  and  sentence  should  not  be 
pronounced  against  him,  his  counsel  arose,  renewed  his 
objection,  and  for  the  first  time  asked  to  have  the  question 
reserved  for  the  opinion  of  the  Court. 

The  counsel  for  the  Crown  opposed  the  reservation  on 
the  ground  that  it  was  too  late. 

The  learned  Chief  Justice,  on  the  authority  of  Regina  v* 
18 — VOL.  xxvi  C.P. 
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Patteson,  36  U.  C.  R.  129,  decided  to  reserve  the  question 
for  the  opinion  of  the  Justices  of  this  Court ; and  admitted 
the  defendant  to  bail,  to  appear  if  called  upon  for  judgment. 

The  question  is,  whether  on  the  evidence  the  defendant 
was  rightly  convicted  of  the  offence  with  which  he  was 
charged. 

In  this  term,  February  16th,  1876,  the  case  was  argued. 
J.  E.  Robertson , for  the  prisoner.  The  case  was  properly 
reserved.  Regina  v.  Patteson,  36  U.  C.  R.  129,  shews  that 
a case  may  be  reserved  after  verdict.  Then  as  to  the 
offence.  In  order  to  constitute  a riot  there  must  be  an 
assembling  together  of  three  or  more  persons  of  their  own 
authority,  with  an  intent  mutually  to  assist  one  another  in 
the  execution  of  some  enterprise  of  a private  nature,  and 
afterwards  executing  the  same,  &c.  The  prisoner  must  be 
proved  to  have  been  acting  in  concert  with  others,  and  the 
act  to  have  been  premeditated  : Russell  on  Crimes,  4th  ed., 
vol.  i.,  378;  and  there  is  no  such  evidence  here.  The 
evidence  shews  rather  that  the  prisoner  was  acting  in  aid  of 
the  police  in  the  attempt  to  disperse  the  rioters. 

Mackenzie,  Q.  C.,  for  the  Crown.  There  is  no  power  to 
reserve  a case  after  verdict.  It  puts  the  Crown  at  a dis- 
advantage, as  other  steps  might  have  been  taken.  The 
prisoner  was  properly  convicted.  The  indictment  charged 
that  the  prisoner  and  others  were  assembled  together  in  an 
unlawful  and  tumultous  manner  to  disturb  the  public  peace. 
It  makes  no  difference  whether  they  were  acting  in  concert 
or  not ; all  that  it  is  necessary  to  prove  is,  that  the  prisoner 
was  not  acting  in  self-defence.  The  mere  firing  of  the 
pistol  in  the  air  was  contributing  to  the  disturbance  of  the 
public  peace.  The  learned  Chief  Justice  left  it  to  the  jury 
to  say  whether  the  prisoner  was  acting  in  self-defence,  and 
if  so  to  acquit  him,  and  they  found  that  he  was  not. 

March  10th,  1876.  Hagarty,  C.  J.,  delivered  the  judg- 
ment of  the  Court. 

On  the  case  as  reported  to  us  it  is  very  difficult  to  find 
any  evidence  sufficient  to  convict  the  defendant  of  riot.. 
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He  was  one  of  the  processionists,  and  they  were  the  assailed 
parties.  He  is  afterwards  seen  on  two  occasions  discharging 
a pistol,  first  apparently  in  the  air,  and  on  the  second  occa- 
sion at  the  rioters.  He  is  not  proved  to  be  acting  in 
concert  with  any  one.  His  acts  stand  by  themselves.  He 
may  be  liable  to  punishment  for  firing  at  persons.  The 
question  before  us  is,  whether  he  is  shewn  to  come  within 
the  gra'sp  of  an  indictment  for  riot. 

I am  very  far  from  holding  that  the  persons  in  the  pro- 
cession, although  attacked  in  the  first  instance  by  rioters, 
might  not  by  their  subsequent  conduct  engage  in  and  be 
convicted  of  riot,  to  the  general  disturbance  of  the  public 
peace.  But  this  man’s  case  stands,  as  we  think,  unsup- 
ported by  such  evidence  as  ought  to  support  a conviction 
for  riot. 

We  have  conferred  with  the  learned  Chief  Justice  who 
tried  the  case,  and  he  concurs  with  us  in  thinking  that  the 
conviction  cannot  be  upheld. 

Conviction  quashed. 


Regina  v.  Feithenheimer. 

Criminal  law — Obtaining  goods  by  false  pretences — Venue. 

The  prisoner,  at  Seaforth,  in  the  County  of  Huron,  falsely  represented 
to  the  agent  of  a sewing  machine  company  that  he  owned  a lot  of 
land,  and  ihus  induced  the  agent  to  sell  machines  to  him,  which  were 
sent  from  Toronto,  in  the  County  of  York,  and  delivered  to  him  at 
Seaforth. 

Held , that  the  offence  was  complete  in  Huron,  and  could  not  be  tried  in 
York. 

This  was  a case  reserved  by  Galt,  J.,  at  the  last  Spring 
Sittings  of  the  Court  of  Oyer  and  Terminer,  at  Toronto. 

The  prisoner  was  indicted  in  the  county  of  York  for 
obtaining  certain  sewing  machines  by  the  false  pretence 
that  he  was  seized  in  fee  of  a lot  of  land  in  the  township 
of  Mornington,  when  in  fact  he  never  owned  any  land. 

The  prisoner  was  undefended. 
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At  the  trial  it  appeared  that  the  representation  was  made 
verbally  to  the  agent  of  the  sewing  machine  company  at 
Seaforth,  in  the  county  of  Huron  ; and  also  in  a promissory 
note  given  by  the  prisoner  at  the  time  when  the  sewing 
machines,  the  subject  of  this  prosecution,  were  delivered  to 
him,  and  was  false.  The  note  was  made  at  Seaforth,  and 
was  forwarded  to  Toronto,  and  except  the  forwarding  of 
the  note  there  was  no  evidence  that  the  prisoner  made  any 
representation  in  the  county  of  York.  The  goods  were 
sent  from  Toronto  to  Seaforth  and  there  delivered  to  the 
prisoner.  The  prisoner  also  wrote  a letter  from  Seaforth  to 
the  manager  at  Toronto  asking  for  indulgence,  representing 
that  his  crops  had  failed.  It  was  proved  that  the  prisoner 
had  no  land  or  crops.  * It  was  also  proved  that  the  prisoner 
was  not  in  the  county  of  York,  until  he  was  arrested. 

The  prisoner  was  found  guilty. 

The  learned  J udge  was  in  doubt  as  to  whether  the  offence 
should  not  have  been  tried  in  the  county  of  Huron  and  not 
in  the  county  of  York,  and  he  reserved  judgment  until  the 
opinion  of  the  Court  should  be  obtained  as  to  whether, 
under  these  circumstances,  the  conviction  could  be  sus- 
tained. 

In  this  term,  February  loth,  1876,  the  case  was  argued. 

McKenzie , Q.  C.,  for  the  Crown.  Although  the  order  for 
the  goods  was  given  at  Seaforth,  it  was  to  be  forwarded  to, 
Toronto  and  there  acted  upon;  the  false  pretence  may 
therefore  be  considered  as  made  there,  and  on  this  view  the 
conviction  may  be  supported:  Regina  v.  Cooke , 1 F.  & F. 
64 ; Roscoe’s  Crim.  E\\,  8th  ed.,  498. 

March  10th,  1876.  G WYNNE,  J.,  delivered  the  judgment 
of  the  Court. 

We  are  of  opinion  that  the  conviction  in  this  case  must 
be  annulled  and  quashed  upon  the  point  reserved.  The 
prisoner  was  indicted  in  the  county  of  York  for  obtaining 
certain  sewing  machines  by  the  false  pretence  that  he  was 
seized  in  fee  of  a lot  of  land  in  the  township  of  Mornington 
when  in  fact  he  never  owned  any  land. 
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It  appeared  that  the  goods,  for  obtaining  which  the 
prosecution  was  instituted,  were  obtained  by  the  prisoner 
at  Seaforth,  in  the  county  of  Huron,  and  asthat  the  false 
pretence  relied  upon  was  made  there.  The  offence  was 
complete  in  the  county  of  Huron,  and  could  not  therefore 
be  tried  in  the  county  of  York. 

- Conviction  quashed. 


Orr  v.  The  Beaver  and  Toronto  Mutual  Fire  In- 
surance Company. 

Insurance — Beaver,  <bc.,  Insurance  Co. — Act  of  Incorporation— Assessments 
for  prospective  losses. 

The  Beaver  Mutual  Fire  Assurance  Association,  and  the  Toronto  Mutual 
Fire  Insurance  Company,  were  severally  incorporated  under  the  general 
Mutual  Act,  C.  S.  U.  C.,  ch.  52,  but  by  the  Dominion  Act,  32-33 
Vic.,  ch.  70,  they  were  united  under  the  defendants’  name,  and  were 
decla-ed  to  be  a body  corporate,  and  to  have,  throughout  Canada,  all 
the  powers  conferred  on  mutual  companies  by  the  C.  S.  U.  G.,  ch.  52, 
amongst  which  was  the  right,  after  receiving  notice,  and  ascertaining 
the  fact,  of  any  loss  by  fire,  or  after  recovery  of  judgment  against  them 
therefor,  to  make  assessments  for  the  amount  thereof.  Held,  that  this 
did  not  authorize' the  defendants  to  make  assessments  for  prospective 
losses. 

Held,  also,  that  the  Dominion  Act,  32-33  Vic.,  ch.  70,  must  be  deemed 
to  be  the  defendants’  Act  of  incorporation,  and  that,  therefore,  the 
Ontario  Act,  36  Vic.,  ch.  44,  which  was  made  applicable  to  compa- 
nies incorporated  under  the  Consolidated  Act,  or  some  special  Act  of 
the  former  Province  of  Canada  or  of  Ontario,  and  appeared  to  autho- 
rize an  assessment  for  prospective  losses,  did  not  apply  to  them. 

This  was  an  action  on  a policy  of  insurance,  elated  12th. 
of  April,  1873. 

The  first  plea  alleged  that  the  defendants  were  incorpo- 
rated under  the  provisions  of  the  Consol.  Stat.  ch.  52,  and 
amendments ; also  27  & 28  Yic.  ch.  38  ; 29  Yic.  ch.  37, 
and  Dominion  Act,  32  Yic.  ch.  70.  The  plea  then  set  out 
the  5th  sec.  of  29  Yic.  ch.  37,  which  is  to  the  effect  that  if 
any  assessment  on  any  premium  note  shall  be  in  arrear  and 
unpaid  for  thirty  days  after  the  same  shall  be  payable,  the 
policy  shall  become  null  and  void,  and  averred  “ that  losses 
occurred  to  the  said  company,  and  assessments  were  duly 
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made  on  the  premium  notes  of  the  policies  insured  in  the 
said  company,  in  order  to  pay  the  said  losses,  and  on  the 
first  day  of  October,  1873,  an  assessment  was  made  of 
$46,80  on  the  premium  note  of  the  said  plaintiff,  given  in 
respect  of  the  policy  in  the  declaration  mentioned,  of  which 
the  plaintiff  had  notice,”  but  the  plaintiff  did  not  pay  the 
same,  whereby  the  policy  became  void. 

The  second  plea  set  out  the  44th  section  of  36  Vic.,  ch.  44 
0.,  which  is  to  the  same  effect,  and  alleged  the  same  default. 

The  third  plea  had  reference  to  the  occupation  of  the 
premises,  but  as  this  was  abandoned  at  the  argument,  and 
is  not  referred  to  in  the  rule,  it  is  unnecessary  to  set  it  out. 

To  the  first  and  second  pleas  the  plaintiff  joined  issue. 

The  plaintiff  also  replied  to  these  pleas  : 2.  That  no 

assessment  was  made  on  the  premium  note  as  alleged. 
3.  That  there  was  no  notice. 

He  also  replied  to  the  first  plea,  that  the  assessment  was 
not  in  arrear  for  thirty  days  at  the  time  the  fire  happened. 

There,  were  also  pleas  of  waiver,  which  it  is  not  necessary 
to  consider. 

The  cause  was  tried  before  Patterson,  J.,  and  a jury,  at 
Belleville,  at  the  Spring  Assizes  of  1875. 

it  was  proved  that  the  fire  took  place  on  the  22nd-23rd 
November,  1873. 

In  order  to  prove  the  assessment,  a note  addressed  to 
plaintiff  was  put  in,  signed  by  the  Secretary  of  the  defen- 
dants, in  the  following  form  : — 

“ October  1st,  1873. 

“ Hear  Sir, — 

“ I am  directed  to  notify  you  that  the  assessment  on 
your  policy,  as  ordered  by  the  Board  of  Directors,  is  as  per 
memorandum  below,  which  I will  thank  you  to  remit 
within  thirty  days  from  this  date,  &c.” 


Policy  No. 
8565. 

TERM. 

Am’tlns’d. 

Assessm’t 

From  April  12,  1873, 

$1000. 

$40.80. 

To  April  12,  1874. 

No  by-law  was  put  in  under  which  the  assessment  was 
made. 
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At  the  close  of  the  case,  the  learned  Judge  held  that 
section  44  avoided  the  policy  as  to  losses  occurring  during 
the  second  thirty  days  after  notice  of  assessment,  and  there- 
fore the  policy  was  void,  unless  the  forfeiture  was  waived. 

It  was  then  agreed  that  the  plaintiff  should  have  a ver- 
dict, with  leave  to  the  defendants  to  move  to  have  it  set 
aside,  and  have  a verdict  entered  in  their  favour. 

In  Easter  term,  May  20th,  1875,  J.  H.  Cameron , Q.  C., 
obtained  a rule  nisi  to  set  aside  the  verdict  entered  for 
the  plaintiff,  and  to  enter  a nonsuit  pursuant  to  the  leave 
reserved ; or  for  a new  trial,  in  order  that  the  defendants 
might  produce  evidence  of  the  by-law  under  which  the 
assessment  in  the  pleadings  mentioned  was  made,  the 
wrong  by-law  having  been  produced  at  the  trial. 

In  Michaelmas  term,  December  2nd,  1875,  Osier  and 
Clute  shewed  cause.  Under  the  defendants’  Act  of  Incor- 
poration, 32-33  Vie.,  ch.  70,  D.,  taken  in  connection  with 
Consol.  Stat.  U.  C.,  ch.  52,  they  can  only  make  assessments 
for  losses  which  have  already  occurred,  and  no  power  is 
given  to  make  assessments  for  prospective  losses.  The 
Ontario  Act,  36  Vic.,  ch.  44,  only  applies  to  companies  incor- 
porated under  the  Consol.  Stat.  U.  C.,  ch.  52,  or  some 
special  Act  of  the  former  Province  of  Canada  or  of  Ontario, 
and  therefore  cannot  affect  the  defendants,  as  they  were  in- 
corporated under  the  Dominion  Legislature.  There  was 
therefore,  no  power  in  the  defendants  to  forfeit  the  policy 
for  non-payment  of  the  assessment.  At  all  events  no 
assessment  was  proved,  as  no  by-law  was  produced. 

J.  H.  Cameron , Q.  C.,  contra.  The  Dominion  Act  was 
only  for  the  purpose  of  amalgamating  the  two  companies 
already  incorporated  under  the  Consol.  Stat.  U.  C.,  ch.  52, 
and  it  is  so  recited  in  the  preamble  to  the  Dominion  Act. 
The  Ontario  Act,  36  Vic.,  ch.  44,  applies  to  them,  and 
enables  them  to  make  assessments  for  prospective  losses. 
The  assessment  was,  therefore,  legally  made,  and  not 
having  been  paid  within  the  required  time  the  policy  was 
forfeited.  As  to  there  being  no  by-law  put  in,  a wrong  by- 
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law  was  put  in  by  mistake,  and  a new  trial  should  be 
granted  to  enable  the  defendants  to  cure  the  defect. 

February  19th,  1876.  Galt,  J.,  delivered  the  judgment 
of  the  Court. 

The  first  question  to  be  considered  is,  what  are  the 
powers  of  the  united  company,  and  under  what  statute  or 
statutes  are  they  incorporated. 

The  present  company  w'as  formed  by  the  union  of  The 
Toronto  Mutual  Fire  Insurance  Company,  and  The  Beaver 
Mutual  Fire  Insurance  Association,  which  was  effected  by 
Dominion  Act,  32-33  Vic.,  ch.  70. 

The  preamble  recites  that  these  companies  “ have  by 
their  petitions  set  forth  that  they  are  respectively  incorpor- 
ated under  the  provisions  of  The  Mutual  Insurance  Com- 
panies’ Act,  chapter  52,  of  the  Consolidated  Statutes  for 
Upper  Canada,  and  have  prayed  that  they  may  be  united 
under  one  common  name,  with  power  to  divide  their  busi- 
ness into  three  branches.” 

The  first  section  then  unites  the  said  companies  under 
the  name  and  style  of  “ The  Beaver  and  Toronto  Mutual 
Fire  Insurance  Company.” 

The  second  section  enacts  that  “ The  said  united  company 
under  the  name  aforesaid  shall  be  a body  corporate  and 
.politic,  having  throughout  Canada  all  the  powers,  rights, 
and  privileges  conferred  upon  Mutual  Insurance  Companies 
by  the  General  Act,  ch.  52  of  the  Consolidated  Statutes  for 
Upper  Canada,  and  the  several  amendments  thereof,  and 
under  and  subject  to  the  obligations,  responsibilities,  and 
duties  thereby  imposed  upon  such  companies,  excepting  in 
so  far  as  the  same  may  be  inconsistent  with  the  Special  Act, 
27-28  Vic.  ch.  99,  hereinafter  mentioned,  and  with  thisAct.” 

The  seventh  section  empowers  the  united  company  to 
insure  property  any  where  in  the  Dominion  “ for  such  term 
or  terms,  period  or  periods,  and  for  such  consideration  and 
subject  to  such  conditions  and  restrictions  as  may  be  agreed 
upon  between  the  said  company  and  the  person  or  persons,, 
body  or  bodies,  agreeing  with  them  for  insurance,”  &c. 
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We  think  there  can  be  no  question  that  the  foregoing  Act 
constitutes  the  Act  of  Incorporation  of  the  united  company, 
and  that  the  united  company  never  had  any  existence 
except  under  its  provisions. 

What,  then,  were  the  powers  which  the  company  then 
had  with  respect  to  assessments  ? 

By  the  74th  section  of  Consol.  Stat.  U.  C.,  ch.  52,  “ The 
directors,  after  receiving  notice  of  any  loss  or  damage  by 
fire  sustained  by  any  member,  and  ascertaining  the  same, 
or  after  the  recovery  of  any  judgment  against  the  com- 
pany for  any  such  loss  or  damage,  shall  settle  and  determine 
the  sums  to  be  paid  by  the  several  members  thereof,  as 
their  respective  proportion  of  such  loss,  and  shall  publish 
the  same  in  such  maimer  and  form  as  they  see  fit,  or  as  the 
by-laws  prescribe.” 

By  the  72nd  section,  “ No  execution  shall  issue  against 
the  company  upon  any  judgment  until  after  six  months 
from  the  recovery  thereof.” 

It  seems  to  us  that  under  these  provisions  no  assess- 
ment for  prospective  losses  could  be  made. 

This  was  the  position  of  the  defendants  when  the  Act  of 
the  Ontario  Legislature  was  passed,  36  Vic.,  ch.  44.  This 
statute  made  many  and  great  alterations  in  the  law  relating 
to  Mutual  Insurance  Companies. 

By  section  51,  “ Any  Mutual  Fire  Insurance  Company  to 
be  incorporated  under  this  Act  shall  not  issue  policies 
otherwise  than  upon  the  mutual  principle. 

By  section  57,  the  time  within  which  an  execution  may 
issue  is  reduced  from  six  to  three  months. 

By  section  69,  “ Any  lien  for  the  premium  note  or 
undertaking  upon  lands  on  which  the  insured  property  is 
situate  shall  cease  to  exist  after  this  Act  comes  into  effect.” 

Section  71  confers  authority  on  companies  already  in- 
corporated to  insure  on  the  cash  premium  principle,  but  to 
a much  more  limited  extent  than  the  7th  section  of  the 
Act  of  Incorporation  of  these  defendants. 

The  77th  section  enacts,  “ The  provisions  of  this  Act 
shall  apply  to  every  Mutual  Insurance  Company  doing 
19 — VOL.  XXVI  C.P. 
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business  in  this  Province,  and  incorporated  under  the  Act 
of  the  Consolidated  Statutes  for  Upper  Canada,  or  any 
special  Act  of  the  former  Province  of  Canada,  or  of  Ontario.” 

It  appears  to  us  that  the  defendants,  for  the  reasons 
already  given,  are  to  be  considered  as  incorporated  under 
The  Dominion  Act  32-33  Vie.  ch.  70,  and  therefore  are 
not  affected  by  the  last  mentioned  Ontario  Statute. 

By  the  43rd  section  of  this  Act  “ All  premium  notes  or 
undertakings  belonging  to  the  company  shall  be  assessed 
under  the  direction  of  the  board  of  directors,  at  such  in- 
tervals from  their  respective  dates,  for  such  sums  as  the 
directors  shall  determine,  and  for  such  further  sums  as  they 
may  think  necessary  to  meet  the  losses  and  other  expendi- 
ture of  the  said  company  during  the  currency  of  the  policies 
for  which  said  note  or  undertakings  were  given,  and  in 
respect  to  which  they  are  liable  to  assessment,”  &c. 

This  would  seem  to  authorize  the  directors  to  make  an 
assessment  on  account  of  prospective  losses,  but  there  is  no 
similar  provision  in  the  former  Acts  under  which  the  defen- 
dants are  empowered  to  carry  on  their  business,  and  as 
this  Act  does  not  apply  to  them,  we  are  of  opinion  that  the 
assessment  of  the  1st  of  October,  1873,  being  for  losses 
from  12th  of  April,  1873,  to  12th  of  April,  1874,  was  illegal. 
Consequently  the  plaintiff  is  entitled  to  succeed  on  the 
second  replication  to  the  first  and  second  pleas. 

It  is  unnecessary  to  consider  that  part  of  the  rule  which 
applies  for  a new  trial,  for  the  purpose  of  rectifying  the 
mistake  in  the  production  of  the  by-law,  as  no  by-law, 
passed  on  the  1st  of  October,  1873,  would  be  good,  author- 
izing an  assessment  for  prospective  losses  to  the  12th  of 
April,  1874. 


Rule  discharged. 


REID  V.  m’DONALD, 
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Reid  v.  McDonald. 

Division  Court  Act,  sec.  175 — Claim  to  goods  seized — Right  of  bailiff  to  sell 
goods  and  to  issue  interpleader  for  proceeds — Misdirection. 

The  Division  Court  Act  sec.  175  does  not  authorize  a bailiff,  when  a 
claim  is  made  by  a third  person  to  goods  and  chattels  seized  under 
execution,  to  sell  the  goods  and  issue  an  interpleader  for  the  proceeds, 
and  thus  compel  the  claimant  to  try  his  right  merely  to  such  pro- 
ceeds, and  deprive  him  of  his  goods. 

The  claimant  having  proved  his  right  to  the  goods  a quantity  of  timber, 
was  therefore  held  entitled  to  recover  in  replevin  against  the  purchaser 
under  the  execution. 

At  the  trial  it  was  proved  that  the  goods  were  purchased  by  the  plaintiff 
from  B.  and  M.,  and  it  was  left  to  the  jury  to  say  whether  there  had 
been  an  actual  and  continued  change  of  possession  from  them  to  plain- 
tiff 5 but  the  learned  Judge  refused  to  leave  it  to  them  to  say  whether 
there  had  been  a 11  visible”  change  of  possession,  there  being  no  such 
word  in  the  statute,  and  it  being,  in  his  opinion,  likely  under  the  cir- 
cumstances to  mislead  the  jury. 

Held,  that  even  if  there  was  misdirection,  which  the  Court  did  not  think 
there  was,  as  it  did  not  appear  that  any  substantial  wrong  or  mis- 
carriage was  thereby  occasioned,  it  would  under  sec.  34  of  Administra- 
tion of  Justice  Act,  1874,  form  no  ground  for  a new  trial. 

Replevin  : for  a quantity  of  square  timber. 

Pleas.  1.  Non  cepit.  2.  That  the  timber  was  the  pro- 
perty of -the  defendant  and  not  of  the  plaintiff.  3.  A 
special  plea,  alleging  that  one  Alexander  McDonald,  one 
Neil  McDonald,  and  one  William  Kennedy  impleaded  one 
D.  C.  McDonald  and  one  James  Barr  in  the  First  Division 
Court  of  the  county  of  Victoria,  by  a warrant  of  attach- 
ment sued  out  of  the  said  Division  Court,  and  placed  it  in 
the  hands  of  a bailiff  of  the  said  Court  to  be  executed,  who 
seized  thereunder  the  timber  in  the  declaration  mentioned, 
as  and  being  the  property  of  the  said  D.  C.  McDonald  and 
James  Barr:  that  thereupon  such  proceedings  were  had 
that  afterwards  the  said  Alexander  McDonald,  Neil  Mc- 
Donald and  William  Kennedy  recovered  judgment  of  the 
said  Court  against  the  said  D.  C.  McDonald  and  James  Barr, 
and  caused  a warrant  of  execution  to  be  sued  out  of  the 
said  Court  against  the  goods  and  chattels  of  the  said  D.  C, 
McDonald  and  James  Barr,  and  delivered  the  same  to  the 
said  bailiff  of  the  said  Court  to  be  executed,  who  was 
thereby  commanded  to  levy,  by  distress  of  the  goods  and 
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chattels  of  the  said  D.  C.  McDonald  and  James  Barr,  the 
debt  and  costs  by  the  said  judgment  recovered,  and  his  own 
fees ; and  the  said  bailiff  of  the  said  Court,  under  the  said 
warrant,  and  while  the  same  was  in  force,  and  within  the 
said  county  of  Victoria,  levied  on  the  said  timber,  and  the 
now  plaintiff  made  claim  thereto,  alleging  and  asserting 
that  the  said  timber  was  his  property ; whereupon  the  said 
bailiff,  having  duly  and  regularly  sold  the  said  timber  under 
the  said  warrant  of  execution,  and  the  now  defendant 
having  at-  such  sale  duly  become  the  purchaser  thereof,  and 
having  received  and  accepted  possession  of  the  same,  and 
paid  to  the  bailiff  the  purchase  money  therefor,  the  bailiff 
paid  the  purchase  money  into  the  said  Court,  of  all  which 
the  plaintiff  had  notice.  And  thereupon,  in  pursuance  of 
the  statute  in  that  behalf,  the  said  bailiff  applied  to  the 
clerk  of  the  said  Division  Court  for,  and  the  clerk  on  such 
application  issued  an  interpleader  summons  directed  to  the 
said  judgment  creditors  in  the  said  Division  Court,  as  well 
as  to  the  now  plaintiff,  the  claimant  of  the  said  timber,  who 
were  summoned  to  appear  at  a . Court  therein  named, 
touching  the  said  claim  made  by  the  now  plaintiff  to  the 
said  timber ; and  the  said  summons  was  duly  served  on  the 
said  judgment  creditors  and  the  now  plaintiff ; and  at  the 
said  Court,  and  in  the  presence  of  the  said  judgment  credi- 
tors and  of  the  now  plaintiff,  and  after  hearing  the  evidence 
adduced,  as  well  by  the  said  judgment  creditors  as  by  the 
now  plaintiff,  it  was  adjudged  by  the  said  Court  that  the 
proceeds  of  the  said  timber  in  the  declaration  mentioned 
was  the  property  of  the  now  plaintiff,  and  the  proceeds  of 
the  said  timber  were  ordered  to  be  paid  out  of  the  said 
Court  to  the  now  plaintiff.  And  the  defendant  further 
says  that  the  plaintiff  afterwards  by  force  and  arms  seized 
and  took  from  the  defendant  the  said  timber,  while  the 
same  was  in  his  lawful  possession,  and  the  defendant  there- 
after re-took  the  same  from  the  plaintiff  and  detained  the 
same,  as  he  lawfully  might,  which  is  the  alleged  taking 
seizure  and  detention  complained  of. 

Replication  to  third  plea : that  three  several  judgments 
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having  been  obtained  against  the  said  D.  C.  McDonald  and 
James  Barr  by  the  said  Alexander  McDonald,  Neil  Mc- 
Donald, and  William  Kennedy,  respectively,  in  the  first 
Division  Court  of  the  County  of  Victoria,  several  warrants 
of  execution  against  the  goods  and  chattels  of  the  said  D. 
C.  McDonald  and  James  Barr  were  issued  out  of  the  said 
Court  and  delivered  to  the  bailiff  thereof,  to  be  executed 
upon  the  goods  and  chattels  of  the  said  D.  C.  McDonald 
and  James  Barr;  and  the  said  bailiff  wrongfully,  unlaw- 
fully, and  under  colour  of  the  said  several  warrants  of 
execution,  seized  the  timber  in  the  declaration  mentioned, 
being  the  timber  of  the  plaintiff,  and  threatened  to  sell  and 
dispose  thereof  as  the  property  of  D.  C.  McDonald  and 
James  Barr,  when  the  plaintiff  caused  to  be  given  to  the 
said  bailiff  notice  that  the  said  timber  was  his  property, 
and  forbid  the  said  bailiff  to  intermeddle  therewith  ; 
whereupon  the  said  bailiff,  in  pursuance  of  the  statute  in 
that  behalf,  applied  to  the  Clerk  of  the  said  Division 
Court,  who,  upon  such  application,  issued  three  several 
interpleader  summonses,  whereby  the  said  several  judg- 
ment creditors  respectively,  and  the  said  plaintiff,  (called 
therein  in  error  James  Beid,)  were  summoned  to  appear  at 
a Court  therein  named,  touching  the  claim  of  the  said 
plaintiff  to  said  timber,  and  the  said  several  interpleader 
summonses  were  afterwards  abandoned’ by  the  said  bailiff, 
and  the  said  bailiff'  wrongfully  and  unlawfully  proceeded 
to  sell  the  said  timber,  being  of  about  the  value  of 
$1,500,  and  did  wrongfully  and  unlawfully  assume  to  sell 
the  said  timber  to  the  now  defendant,  under  colour  of  the 
said  several  warrants  of  execution,  for  about  one-third  of 
the  true  value  thereof,  and  thereafter  paid  the  proceeds  of 
such  sale  into  the  said  Court;  and  although  no  claim  was 
ever  made  by  the  now  plaintiff  to  the  said  proceeds,  and 
although  the  said  plain  till' always  refused  to  claim  the  said 
proceeds ; yet  the  said  bailiff,  after  such  sale,  applied  to 
the  said  clerk  tor,  and  the  said  clerk  did  thereupon  issue, 
three  several  other  interpleader  summonses,  whereby  the 
said  several  judgment  creditors  and  the  said  plaintiff  were 
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summoned  to  appear  at  a Court  therein  named,  and  the  said 
plaintiff,  more  than  six  days  before  the  said  Court,  as 
required  by  the  practice  thereof,  caused  a notice  of  particu- 
lars of  his  claim  to  the  said  timber  to  be  left  with  the 
clerk  of  the  said  Court  in  each  of  the  said  several  inter- 
pleader proceedings,  each  entituled,  as  required  by  the 
practice  of  the  Court,  in  the  following  form  : “ To  whom  it 
may  concern, — Matthew  Reid,  the  above  named  claimant, 
claims  as  his  property  the  following  goods  and  chattels, 
seized  and  taken  in  execution,  as  it  is  alleged,  namely, 
about  three  hundred  and  fifty  pieces  of  timber,  and  the 
grounds  of  claim  are  as  follows  : that  the  same  were  bought 
and  paid  for  by  the  said  claimant  under  the  terms  of  an 
agreement  in  writing,  dated  the  2Gth  June,  1873,  made  be- 
tween  the  said  defendants  (being  the  said  D.  C.  McDonald 
and  James  Barr,)  and  the  said  claimant,  and  before  such 
seizure  all  such  timber  was  delivered  to  the  claimant, 
accepted  by  him,  and  marked  with  his  mark,  and  this  the 
said  claimant  will  maintain  and  prove.”  And  at  the  said 
Court  the  said  claimant  appeared,  and,  by  his  counsel, 
repudiated  all  claim  to  the  proceeds  of  the  said  alleged 
sale,  but  offered  evidence  in  support  of  the  said  claim  to 
the  said  timber  as  set  out  in  the  said  several  notices  of 
claim  ; and  thereupon  the  said  Court  adjudged  against  the 
said  several  judgment  creditors,  and  in  favour  of  the  said 
now  plaintiff.  And  the  said  plaintiff  says  that  the  said 
alleged  sale  herein  mentioned,  and  the  said  lastly  men- 
tioned interpleader  proceedings,  are  the  sale  and  interpleader 
proceedings  in  the  said  plea  of  the  defendant  mentioned. 
And  the  said  plaintiff  further  says  that  he  has  never 
claimed  the  said  proceeds  of  the  said  alleged  sale. 

Issue. 

The  cause  was  tried  before  Gwynne,  J.,  and  a jury,  at 
Cobourg,  at  the  Fall  Assizes  of  1875. 

It  appeared  that  on  the  1st  day  of  August,  1874,  three 
several  warrants  of  execution  issued  out  of  the  First 
Division  Court  of  the  county  of  Victoria,  the  one  at  the 
suit  of  William  Kennedy,  addressed  to  Jacob  Belfry,  bailiff 
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of  the  said  Court,  whereby  the  said  bailiff  was  required  to 
levy  the  goods  and  chattels  of  Duncan  McDonald  and 
James  Barr,  defendants  in  a certain  judgment  then  lately 
recovered  against  them,  the  sum  of  $69.67,  damages  and 
costs  ; another,  at  the  suit  of  Alexander  McDonald,  whereby 
the  said  bailiff  was  required  to  levy  of  the  goods  and 
chattels  of  the  same  defendants,  the  sum/  of  $120.55,, 
damages  and  costs;  and  the  third  at  the  suit  of  Neil  Me- 
Donald,  whereby  the  said  bailiff  was  required  to  levy  of 
the  goods  and  chattels  of  the  same  defendants,  the  sum  of 
$62.30,  damages  and  costs,  amounting  in  the  whole  to 
$252.52. 

Under  these  warrants  of  execution  the  bailiff*  Jacob 
Belfry,  to  whom  they  were  delivered  for  execution,  upon 
the  2nd  day  of  August,  1874,  seized  the  timber  in  the 
declaration  mentioned,  being  of  the  value  of  about  $1,500, 
where  it  was  lying  grounded  in  a river  called  Head  river  in 
the  township  of  Carden,  where  it  had  lain  since  the  pre- 
ceding month  of  May,  having  grounded  when  being 
brought  down  the  river  by  the  now  plaintiff.  Immediately 
upon  this  seizure  being  made,  the  now  plaintiff  gave  due 
notice,  in  accordance  with  the  provisions  of  the  -175th  sec. 
of  the  Division  Courts’  Act,  that  he  claimed  the  timber  so 
seized  as  his  property,  and  thereupon,  and  upon  the  appli- 
cation of  the  bailiff  in  that  behalf,  the  clerk  of  the  said 
Court,  in  pursuance  of  the  provisions  of  the  same  section 
of  the  Act,  and  upon  the  15th  day  of  August,  issued  three 
several  interpleader  summonses  in  the  said  respective 
actions,  which  were  addressed  to  James  Reid  by  mistake, 
though  issued  upon  the  claim  of  Matthew  Reid,  the  now 
plaintiff.  These  summonses  were  entitled  respectively  in 
the  said  suits,  and  in  the  said  Courts  wherein  they  were 
and  headed : — 

Interpleader  summons  to  claimant.” 

And  were  as  follows  : — 

“ You  are  hereby  summoned  and  required  to  appear  at  a 
Court  to  be  holden  on  the  1st  day  of  September,  A.D.  1874, 
at  the  hour  of  nine  o’clock  in  the  forenoon,  at  Woodville> 
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in  the  said  county,  touching  a claim  made  by  you  to  certain 
goods  and  chattels,  viz.,  two  hundred  and  fifty  pieces  of 
timber,  seized  under  process  issued  again  ;t  Duncan  C.  Mc- 
Donald, at  the  suit  of  the  above  named  Neil  McDonald,  and 
in  default  of  your  then  establishing  such  claim,  the  said 
goods  and  chattels  may  be  sold  according  to  the  exigency 
of  the  said  process.  And  take  notice  that  you  are  required 
six  days  before  the  said  1st  day  of  September,  1874,  to 
leave  at  the  clerk’s  office  a particular  of  the  goods  and 
chattels  so  claimed  by  you,  and  the  grounds  of  your  claim. 

“ Given  under  the  seal  of  the  Court  this  15th  clay  of 
August,  1874.  ' (Signed)  G.  W.  Millar,  Clerk.” 

Similar  interpleader  summonses  being  issued  in  each 
case,  were  delivered  to  the  bailiff  Belfry  for  service. 

In  consequence  of  the  now  plaintiff  having  been  away 
from  home,  the  interpleader  summonses  could  not  be  and 
were  not  served  upon  the  claimant,  the  now  plaintiff.  The 
bailiff  tried  to  get  Mr.  Dennistoun,  who,  it  appeared,  was,  or 
was  supposed  to  be,  the  now  plaintiff’s  solicitor,  to  accept 
service  of  these  interpleader  summonses  for  him ; but 
the  plaintiff  being  absent,  Mr.  Dennistoun,  presumably 
because  he  had  no  authority,  declined  to  accept  service  of 
them  on  behalf  of  the  now  plaintiff*.  Accordingly,  on  the 
return  day  of  the  summonses,  at  the  Court  held  on  the  1st  of 
September,  the  cases  being  called  on,  an  entry  was  made  in 
the  book  of  the  Record  of  the  proceedings  of  the  Court, 
Adjourned  for  service.”  Instead  of  procuring  alias  sum- 
monses then  to  be  issued,  in  pursuance  of  said  entry,  the 
bailiff  prepared  a notice  of  sale,  in  the  following  form  : — 

“ Bailiff’s  Sale. 

“ In  the  First  Division  Court  of  the  County  of  Victoria. 

“ William  Kennedy,  Alexander  McDonald,  and  Neil  Mc- 
Donald, plaintiff's ; 

“ James  Barr  and  Duncan  C.  McDonald,  defendants. 

By  virtue  of  an  execution  issued  out  of  the  above  Court 
against  the  goods  and  chattels  of  the  above  named  defend- 
ants, I have  taken  the  following  articles,  to  wit : a quantity 
of  square  timber  in  the  township  of  Carden,  on  Head 
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River,  all  of  which  I shall  offer  for  sale  on  Thursday,  the 
10th  day  of  September,  at  one  o’clock  in  the  afternoon. 

“Dated  this  first  day  of  September,  1874. 

(Signed)  c<  Jacob  Belfry, 

“ Bailiff  1st  D.  C.  C.  V.” 

One  of  these  bills  was  produced  by  the  defendant,  having 
endorsed  upon  it,  addressed -to  no  one,  the  following: — 
“ Please  post  up,  and  oblige  Jacob  Belfry,  bailiff.” 

The  defendant  said  that  a Mr.  Moore,  of  the  Albion 
Hotel,  Orillia,  handed  him  the  advertisement  at  Orillia. 

Belfry , the  bailiff,  said  that  he  sent  one  of  the  advertise- 
ments of  the  sale  to  Orillia,  but  that  he  could  not  say  to 
whom  he  sent  it : that  he  put  up  one  on  the  bridge  (near, 
where  the  timber  was  lying) ; another  at  Victoria  Station, 
on  the  Nipissing  Railway ; another  at  Kirkfield ; and  that 
he  sent  another  to  Peterborough,  to  the  postmaster  there, 
as  he  thought ; but  that  he  did  not  send  one  to  the  now 
plaintiff,  the  claimant  of  the  timber,  nor  to  his  address. 

The  plaintiffs  in  the  executions  having,  as  he  said,  come 
to  his  place  different  times  wanting  him  to  sell,  he  took  a 
bond  of  indemnity  from  them,  and  sold  accordingly. 

On  the  day  appointed  for  the  sale,  the  defendant  went 
from  Orillia,  taking  with  him  in  his  buggy  a friend  of  Ins,  a 
Mr.  Coleman,  who  went  with  him  on  his,  the  defendant’s,  in- 
vitation, to  bid  against  him  for  the  timber,  as  the  defendant 
says.  They  met  Belfry,  the  bailiff,  at  a tavern  called  the 
North  Star,  near  where  the  timber  lay.  He,  Coleman,  and 
defendant  dined  together,  and  went  from  thence  down  to 
the  sale  together.  There  was  no  one  in  charge  of  the  tim- 
ber. There  was  no  one  attending  the  sale  but  themselves. 
The  bailiff  told  the  defendant  what  his  claim  was,  and 
he  sold  the  timber  in  a lump,  as  it  was  lying  in  the  rapids, 
for  $5  over  and  above  this  claim.  The  amount  thus 
realized  was  $385,  of  which  the  bailiff  paid  into  the  Court 
in  the  suits  the  sum  of  $280,  retaining  the  balance  for 
himself. 

The  bailiff  said  that  he  did  not  tell  the  defendant  that 
the  now  plaintiff  claimed  the  timber,  although  he  well 
20 — VOL.  XXVI  C.P. 
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knew  that  he  did,  when  he  made  the  sale,  and  the  defendant 
said  that  the  timber  so  sold  to  him  was  worth,  as  it  lay  in 
the  river,  from  $900  to  $1,000. 

Having  conducted  the  sale  in  this  manner,  the  bailiff 
gave  to  the  defendant  the  bill  of  sale  following : — 

“Carden,  10th  September,  1874. 

“ This  is  to  certify  that  I have  this  day  sold  to  Alexan- 
der D.  McDonald,  by  public  auction,  some  two  hundred  and 
fifty  pieces  of  square  timber  and  hard  timber,  now  lying  in 
Head  Kiver,  west  of  the  bridge,  formerly  the  property  of 
Duncan  C.  McDonald  and  James  Barr,  and  I give  him 
authority  to  remove  it  any  time  he  sees  fit.” 

(Signed)  “ Jacob  Belfry,  Bailiff.” 

Two  months  afterwards,  no  other  claim  whatever  having 
been  made  by  the  now  plaintiff,  except  that  already  men- 
tioned, made  when  the  timber  was  seized  in  August,  the 
bailiff' Belfry,  on  the  13th  November,  1874,  applied  to  the 
clerk  of  the  Division  Court  for  three  other  interpleader 
summonses  in  the  said  several  suits,  and  obtained  them  all 
in  the  same  form,  save  that  each  was  entitled  in  a separate 
suit.  One  of  these  interpleader  summonses,  which  will 
serve  as  a sample  of  the  three,  was  as  follows,  as  appears 
by  the  copies  served  on  the  now  plaintiff’: — 

“ Copy  of  interpleader  summons  to  claimant. 

“In  the  First  Division  Court  of  the  County  of  Victoria. 

“ Between  Matthew  Eeid,  plaintiff*, 

“ and 

“ William  Kennedy,  defendant. 

“ Your  are  hereby  summoned  and  required  to  appear  at 
a Court  to  be  liolden  on  the  4th  day  of  January,  A.D.  1875, 
at  the  hour  of  ten  o’clock  in  the  forenoon,  at  Woodville,  in 
the  said  county,  touching  a claim  made  by  you  to  certain 
goods  and  chattels,  (now  sold  by  Jacob  Belfry,  bailiff*,  and 
the  proceeds  being  paid  into  Court  as  per  bailiff’s  return,) 
seized  under  process  issued  against  Duncan  C.  McDonald 
and  James  Barr,  at  the  suit  of  the  above  named  William 
Kennedy,  and  in  default  of  your  then  establishing  such' 
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claim,  the  said  money,  being  the  proceeds  of  the  sale  of  a 
quantity  of  square  timber  sold  according  to  the  exigency 
of  the  said  process.  And  take  notice  that  you  are 
required,  six  days  before  the  said  4th  day  of  January,  1875, 
to  leave  afc  the  clerk’s  office  a particular  of  the  said  chattel 
or  chattels  so  claimed  by  you,  and  the  grounds  of  your 
claim. 

“Given  under  the  seal  of  the  Court  this  l*3th  day  of 
November,  1874.”  (Signed)  “ G.  W.  Millar,  Clerk.” 

“ To  Matthew  Reid,  of  Sunderland.” 

On  the  4th  of  January,  1875,  the  Court  and  the  cases 
were  adjourned  unto  the  19th  of  January,  and  on  the  19tli 
of  January  again  unto  the  6tli  of  March,  upon  which  day 
the  case  came  on  and  was  tried  by. the  Judge,  in  the  pres- 
ence of  the  claimant,  the  now  plaintiff,  and  the  several 
execution  creditors. 

No  objection  having,  been  taken  to  the  wrong  entitling 
of  the  interpleader  summonses,  the  plaintiff,  the  then  claim- 
ant of  the  timber,  in  pursuance  of  the  provisions  of  the 
statute  in  that  behalf,  and  in  obedience  to  the  notice  at  the 
foot  of  the  interpleader  summonses,  duly  filed  in  the  office 
of  the  clerk  of  the  said  Division  Court  three  several  par- 
ticulars of  his  claim  to  the  timber,  one  of  which,  to  serve 
as  a sample  of  the  three,  was  as  follows,  and  in  the  form 
prescribed  by  the  rules  of  Court 
“ In  the  First  Division  Court  of  the  County  of  Victoria. 

“ Between  William  Kennedy,  plaintiff*, 

“ and 

“ Duncan  McDonald  and  James  Barr,  defendants, 

“ and 

“ Matthew  Reid,  claimant. 

“To  whom  it  may  concern: 

“ Matthew  Reid,  the  above  named  claimant,  claims  as  his 
property  the  following  goods  and  chattels — seized  and  taken 
in  execution,  as  it  is  alleged — namely,  about  three  hundred 
and  fifty  pieces  of  timber,  and  the  grounds  'of  claim  are  as 
follows : That  the  same  were  bought  and  paid  for  by  the 
said  claimant,  under  the  terms  of  an  agreement  in  writing,. 
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dated  the  26th  day  of  June,  1873,  made  between  the  said 
defendants  and  the  said  claimant,  and  before  such  seizure 
all  such  timber  was  delivered  to  the  claimant,  accepted  by 
him,  and  marked  with  his  mark,  and  this  the  said  claimant 
will  maintain  and  prove.” 

At  the  trial,  upon  the  6th  of  March,  1875,  the  claimant, 
the  now  plaintiff,  repudiated  all  idea  of  proceeding  for  the 
proceeds  of  the  sale,  or  for  anything  but  the  timber  itself, 
and  upon  the  claim  asserted  in  his  particulars  of  claim 
filed  in  pursuance  of  the  statute  and  the  rule  of  Court  in 
that  behalf ; and  thereupon  the  cases  were  proceeded  with, 
and  evidence  adduced,  and  the  Judge  decided  the  said 
several  cases  in  favour  of  the  now  plaintiff*;  and  thereupon 
his  judgment  was  recorded  in  the  books  of  the  record  of 
the  proceedings  of  the  Court  as  follows : “ Judgment  for 
claimant .” 

Afterwards  the  plaintiff*  took  possession  of  the  timber, 
and  the  defendant  took  it  out  of  his  possession,  whereupon 
the  plaintiff  replevied,  and  this  action  was  brought. 

It  appeared  that  the  plaintiff,  under  an  agreement  dated 
26th  June,  1873,  bought  the  timber  in  question  from  D.  C. 
McDonald  and  James  Barr,  who  were  then  getting  out  the 
same.  McDonald,  acting  for  the  plaintiff,  then  got  out  the 
timber,  and  was  proceeding  to  send  it  down  for  him,  when 
becoming  short  of  funds,  he  went  to  the  plaintiff  at 
Sunderland,  and  it  was  agreed  on  the  26th  April,  1874, 
•that  the  plaintiff  should  run  it  down  himself.  The  evi- 
dence as  to  the  delivery  and  change  of  possession  from  them 
to  the  plaintiff  appears  in  the  judgment. 

The  following  questions  were  submitted  to  the  jury:  1. 
Whether  the  timber  ever  was  in  fact  transferred  at  all  to 
the  plaintiff* ; and  2.  If  it  was,  whether  it  continued  in  his 
actual  possession  until  it  ran  aground.  The  jury  found 
both  these  questions  in  favour  of  the  plaintiff*. 

It  was  contended  by  the  defendant  that  there  was  no 
transfer  of  the  timber  from  Barr  and  McDonald  to  the 
plaintiff,  nor  any  actual  and  continued  change  of  possession 
in  him,  but  that  the  property  and  possession  continued  in 
Barr  and  McDonald  until  the  seizure  by  the  bailiff. 
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The  counsel  for  the  defendants  objected  that  the  finding 
of  the  jury,  in  answer  to  the  questions  submitted  to  them, 
was  not  a finding  of  such  an  immediate  and  actual  change 

O O 

of  possession  as  would  satisfy  the  statute. 

A verdict  was  entered  for  the  plaintiff  with  twenty  cents 
damages. 

In  Michaelmas  term,  November  16th,  1875,  McCarthy, 
Q.  C.,  obtained  a rule  nisi  to  set  aside  the  verdict  entered 
for  the  plaintiff,  and  to  enter  a verdict  for  the  defendant  or 
a nonsuit  under  the  33rd  sec.  of  the  Administration  of 
Justice  Act  of  1874,  on  the  grounds,  among  others,  that, 
at  the  time  of  the  attachment  there  was  no  actual  and  con- 
tinued change  of  possession  of  the  said  property  from  the 
said  Barr  and  McDonald  to  the  plaintiff*;  or  why  the  judg- 
ment should  not  be  arrested  on  the  issue  joined  on  the 
plaintiff’s  replication  to  the  eighth  plea,  on  the  ground  that 
it  appears  therefrom  that  the  plaintiff  having  been  sum- 
moned in  pursuance  of  the  statute  in  that  behalf,  by  the 
interpleader  summons  in  the  said  replication  mentioned, 
with  respect  to  his  claim  to  the  proceeds  of  the  sale  of  the 
said  timber,  gave  notice  of  his  grounds  of  claim  in  pur- 
suance of  the  practice  of  the  said  Division  Court,  appeared 
at  the  trial  of  the  said  issues,  and  supported  his  claim, 
without  making  any  objection  to  the  jurisdiction  of  the 
Judge  of  the  Division  Court  to  adjudicate  thereupon,  and 
by  the  judgment  and  consideration  of  the  said  Court  be- • 
came  entitled  to  the  proceeds  of  the  said  timber,  and  is 
now  entitled  thereto,  whereby  he  must  be  held  so  far  as 
the  defendant,  the  purchaser  of  the  goods,  is  concerned,  to 
have  ratified  and  confirmed  the  sale  thereof  to  him,  as 
otherwise  he  would  be  entitled,  not  only  to  the  proceeds  of 
the  said  goods,  but  the  goods  themselves:  and  for  mis- 
direction  of  the  learned  Judge,  in  ruling  as  a matter  of  law, 
on  the  finding  in  the  affirmative  of  the  questions  which 
were  submitted  to  the  jury,  that  there  was  an  immediate 
and  actual  and  continued  change  of  possession  of  the  tim- 
ber, instead  of  leaving  it  for  the  decision  cf  the  jury. 
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whether,  under  all  the  circumstances,  there  had  been  such 
immediate  and  actual  and  continued  change  of  possession: 
and  for  non-direction  in  not  submitting  the  point  last  re- 
ferred to  the  jury. 

In  this  term,  February  8th,  187G,  Armour,  Q.  C.,  shewed 
cause.  Under  the  agreement  between  Barr  and  McDonald 
and  the  plaintiff,  the  property  passed  to  plaintiff,  and 
there  was  an  actual  and  continued  change  of  possession, 
and  the  jury  have  so  found.  At  all  events,  the  Chattel 
Mortgage  Act  does  not  apply,  as  the  goods  were  not  in 
esse  at  the  time  : Waldie  v.  Grange,  8 C.  P.  481 ; Burnett 
v.  McBean,  16  U.  C.  R.  466  ; Robertson  v.  Strickland,  28 
U.  C.  R.  221 ; Foster  v.  Smith,  13  U.  C.  R.  243 ; Burton  v. 
Bellhouse,  20  U.  C.  R.  60;  Richardson  v.  Gray,  29  U.  C. 
R.  36ff;  McMillan  v.  McSherry , 15  Grant  133;  Gilder- 
sleeve  v.  Ault,  16  U.  C.  R.  401  ; Heivard  v.  Mitchell,  10  U. 
C.  R.  535.  There  is  no  authority  in  the  Division  Courts 
Act  for  the  bailiff  selling  the  goods  and  compelling  the 
claimant  to  merely  try  his  right  to  the  proceeds.  The 
bailiff  had  no  right  to  abandon  the  original  interpleader 
summonses  issued  on  behalf  of  the  plaintiff  as  to  the  goods, 
and  then  of  his  own  mere  motion  to  issue  an  interpleader  as 
to  the  proceeds.  Under  the  175th  sec.  of  the  Consol. 
Stat.  U.  C.  ch.  19,  the  interpleader  must  be  for  the  goods 
themselves,  and  not  for  the  proceeds,  except  where  the 
claim  is  by  a landlord  for  rent.  Also,  the  interpleader  must 
be  tried  on  some  claim,  and  the  claim  here  was  to  the 
goods.  Tinkler  v.  Hilder,  4 Ex.  187,  relied  upon  by 
the  defendant,  in  no  way  bears  out  his  contention,  while 
the  72nd  section  of  the  Imp.  Act,  19  & 20  Vic.  ch.  108,  ex- 
pressly shews  that  the  118th  section  of  9 & 10  Vic.  ch.  95, 
which  is  identical  with  the  175th  section  of  our  Act,  does 
not  authorize  a sale  of  the  goods  seized  : Pollock  <Sc  Nicholls ’ 
Co.  Courts  Acts,  7th  ed.,  171,  444. 

McCarthy,  Q.C.,  contra.  No  property  passed  here,  for 
before  the  property  was  to  pass  the  timber  was  to  be  culled 
and  measured  : Morton  v.  Tibbett,  15  Q.  B.  428;  Raton  v. 
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Currie,  19  U.  C.  R.  388;  Aldridge  v.  Johnson,  7 E.  & B. 
885;  Bryans  v.  Nix,  4 M.  & W.  776;  Gilleat  v.  Roberts, 
19  L.  J.  N.  S.  Ex.  410  ; Benjamin  on  Sales,  2nd  ed.,  110, 
117-8  ^ Blackburn  on  Sales,  22,  23.  Moreover,  there  was 
no  actual  and  continued  change  of  possession,  and  the  ques- 
tion was  not  properly  left  to  the  jury.  It  should  have  been 
left  to  them  to  say  whether  there  was  an  actual  and  visible 
change  of  possession  : Heward  v.  Mitchell,  10  U.  C.  R,  535; 
Doyle  v.  Lasher,  16  C.  P.  263.  Then  as  to  the  interpleader 
proceedings,  the  bailiff  had  an  undoubted  right  to  sell  the 
goods,  and  to  issue  the  interpleader  for  the  proceeds.  The 
175th  section  and  Div.  Court  Rules,  clearly  authorizes  this. 
The  sale  is  therefore  valid  : O'Brien's  Div.  Courts’  Acts 
and  Forms,  85,  note  124,  400  ; McArthur  v.  Cool,  19  U.  C. 
R.  476  ; Jessop  v.  Crawley,  15  Q.  B.  212  ; Death  v.  Harri- 
son, L.  R.  6 Ex.  15;  Burgess  v.  fully,  24  U.  C.  R.  549; 
Cotton  v.  Stokes,  10  U.  0.  R.  262 ; Stokes  v.  Eaton,  3 C.  P. 
267  ; Abbott  v.  Richards,  15  M.  & W.  194  ; Winter  v.  Bar- 
tholomew, 11  Ex.  704.  Tinkler  v.  Hilder , 4 Ex.  187,  a de- 
cision on  the  English  Act,  which  is  identical  with  ours,  is 
expressly  in  point.  See  also  Schamehorn  v.  Traske,  30  U. 
C.  R.  543 ; Jones  v.  Williams,  4 M.  & W.  375 ; Jousiffe  v. 
Bayley,  15  L.  T.  N.  S.  219. 

March  10th,  1876.  Gwynne,  J. — The  singular  and 
alarming  proposition  involved  in  the  defence  set  up  by  the 
defendant  in  his  third  plea,  and  strenuously  insisted  upon 
at  the  trial,  and  in  the  argument  before  us,  in  effect  is: — 
That  in  virtue  of  an  execution  issued  out  of  a Division 
Court,  at  the  suit  of  A.  against  the  goods  of  B.,  it  is 
lawful  for  the  bailiff,  who  has  charge  of  the  execution, 
to  seize  the  goods  of  C.,  and,  notwithstanding  C.’s  asser- 
tion of  claim  to  the  goods  so  seized  in  the  manner  re- 
quired by  the  Act  of  Parliament,  to  take  out  an  inter- 
pleader summons,  and  either  not  to  serve  it  at  all,  or  so  to 
serve  it  that  he  may  proceed  to  sell  the  goods  under  the 
execution  before  the  interpleader  summons  can  be  ajudi- 
cated  upon,  and  even  before  it  is  returnable ; and  so,  in 
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utter  defiance  of  C.’s  claim,  to  convert,  against  his  will,  his 
claim  to  the  goods  seized  into  a claim  merely  upon  the 
proceeds  realised  by  the  sale  of  his  goods  wrongfully  seized 
and  sold;  and  that  the  effect  is  to  transfer  the  property  in 
C.’s  goods  to  the  vendee  at  a sale,  conducted  under  and  in 
virtue  of  an  execution  against  the  goods  of  B. 

The  earnestness  with  which  the  learned  counsel  for  the 
defendant  insisted  upon  this  proposition,  filled  my  mind,  I 
confess,  with  apprehension  lest  there  should  be  found  to  be 
something  in  the  Act  of  Parliament  constituting,  and  giving 
jurisdiction  to,  these  Division  Courts,  which  would  give 
countenance  to  this  contention ; but  I am  pleased  to  find 
that  there  is  not,  in  my  judgment,  anything  in  the  Act 
which  would  warrant  such  a construction. 

The  Act,  namely,  Consol.  Stat.  U.  C.,  ch.  19,  sec.  175, 
enacts  that  “ In  case  a claim  be  made  to  or  in  respect  of 
any  goods  or  chattels,  property  or  security,  taken  in  execu- 
tion under  the  process  of  any  Division  Court,  or  in  respect 
of  the  proceeds  or  value  thereof,  by  any  landlord  for  rent, 
or  by  any  person  not  being  the  party  against  whom  such 
process  issued,  then,  subject  to  the  provisions  of  the  ‘Act 
respecting  Absconding  Debtors,’  the  clerk  of  the  Court, 
upon  application  of  the  officer  charged  with  the  execution 
of  such  process,  may,  whether  before  or  after  the  action  has 
been  brought  against  such  officer,  issue  a summons  calling 
before  the  Court  out  of  which  such  process  issued,  or  before 
the  Court  holden  for  the  division  in  which  the  seizure 
under  such  process  was  made,  as  well  the  party  who 
issued  such  process,  as  the  party  making  such  claim  ; and 
thereupon  any  action  which  has  been  brought  in  any  of 
Her  Majesty’s  Superior  Courts  of  Record,  or  in  a local  or 
inferior  Court  in  respect  of  such  claim,  shall  be  stayed,  and 
the  Court  in  which  such  action  has  been  brought,  or  any 
Judge  thereof,  on  proof  of  the  issue  of  such  summons,  and 
that  the  goods  and  chattels  or  property  or  security  were 
so  taken  in  execution  or  upon  attachment,  may  order  the 
party  bringing  such  action  to  pay  the  costs  of  all  proceed- 
ings had  upon  such  action  after  the  issue  of  such  summons 
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out  of  the  Division  Court ; and  the  County  Judge  having 
jurisdiction  in  such  Division  Court  shall  adjudicate  upon 
the  claim,  and  make  such  order  between  the  parties  in 
respect  thereof,  and  of  the  costs  of  the  proceedings,  as  to 
him  seems  fit,  and  such  order  shall  be  enforced  in  like 
manner  as  an  order  made  in  any  suit  brought  in  such 
Division  Court,  and  shall  be  final  and  conclusive  between 
the  parties. 

Then  the  63rd  and  subsequent  section  of  the  Act  pro- 
vide for  the  making  of  general  rules  and  forms  concerning 
the  practice  and  proceedings  of  the  Division  Courts,  which, 
■when  framed  and  approved,  as  therein  provided,  shall  have 
the  same  force  and  effect  as  if  they  had  been  included  in 
the  Act. 

Under  these  clauses  of  the  Act  it  is  apparent  that  no 
rules,  if  any  there  were,  purporting  to  be  made  in  pursu- 
ance of  this  provision  of  the  Act,  would  have  any  validity 
whatever  in  law,  which  should  affect  or  profess  to  alter  the 
rights  of  parties,  the  jurisdiction  given  being  limited  to 
the  framing  and  approving  of  rules  merely  “ concerning 
practice  and  proceedings  ” 

In  1869  certain  rules  were  framed  and  approved  under 
this  provision  in  the  Act.  Those  numbered  from  37  to  40 
inclusive  relate  to  interpleader. 

The  37th  rule,  following  the  language  of  the  175th  section 
of  the  Act,  provides  that  “ When  a claim  shall  be  made  to,  or 
in  respect  to,  any  goods  or  chattels,  property  or  security, 
taken  in  execution  or  attached  under  the  process  of  any 
Division  Court,  or  the  proceeds  or  the  value  thereof,  by  any 
landlord  for  rent,  or  by  any  person,  not  being  the  party 
against  whom  such  process  has  issued,  and  summonses 
have  been  issued  on  the  application  of  the  officer  charged 
with  the  execution  of  such  process,  such  summonses  shall 
be  served  in  such  time  and  manner  as  is  directed  for  service 
of  an  ordinary  summons  to  appear ; and  the  case  shall  pro- 
ceed as  if  the  claimant  were  the  plaintiff,  and  the  execution 
or  attaching  creditor  were  the  defendant.” 

And  by  the  38th  rule  it  is  provided  that  “ The  claimant 
21 — VOL.  XXVI  C.P. 
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shall,  not  less  than  six  clays  before  the  day  appointed  for 
the  trial,  leave  at  the  office  of  the  clerk  of  the  Court  a 
particular  of  any  goods  or  chattels,  property  or  security, 
alleged  to  be  the  property  of  the  claimant,  and  the  grounds 
of  his  claim,  set  forth  in  ordinary  and  concise  language  ; or 
in  case  of  a claim  for  rent,  the  amount  thereof,  for  what 
period,  in  respect  of  what  premises  the  same  is  claimed  to 
be  due,  and  the  terms  of  holding  : and  any  money  paid  into 
Court  shall  be  retained  by  the  clerk  until  the  claim  shall 
be  adjudicated  upon;  provided  that,  by  consent,  an  inter- 
pleader claim  may  be  tried,  although  these  rules  may  not 
have  been  complied  with.” 

And  by  rule  39  : “In  case  the  claimant  shall  not  have 
complied  with  the  rule,  in  respect  of  delivering  a particular 
of  his  claim,  the  J udge  may,  upon  such  terms  as  he  shall 
direct,  order  the  trial  and  proceedings  to  be  adjourned,  so 
as  to  enable  him  fully  to  adjudicate  upon  the  claim  on 
the  merits  .” 

Now  there  is  nothing  in  the  statute  or  in  the  rules,  and 
if  there  were  in  the  latter  it  would  be  absolutely  void,  as 
not  “ concerning  practice  and  proceedings,”  to  sanction  the 
idea  that  if  the  bailiff  goes  on  to  sell  the  goods,  despite  of 
the  claimant’s  claim  thereto,  the  property  in  the  goods,  if 
they  should  prove  to  be  the  claimant’s,  should  pass  by  the 
sale  to  the  vendee  of  the  bailiff ; nor  is  there  anything  to 
countenance  the  contention,  that  upon  a claim  made  to  the 
goods  themselves — it  may  be,  as  in  this  case,  of  the  value 
of  $1,500 — the  bailiff,  by  selling  in  utter  disregard  of  the 
claimant’s  claim  for  $280,  could  convert  the  claimant’s 
rights,  against  his  will,  from  a claim  to  the  goods  them- 
selves into  a claim  only  to  the  proceeds  so  realized. 

The  statute  says  that,  in  case  a claim  be  made  to  the 
goods  and  chattels  or  property  seized,  the  summons  shall 
issue  calling  upon  the  party  making  such  claim , and  there- 
upon the  County  Judge,  having  jurisdiction  in  such 
Division  Court,  shall  adjudicate  upon  the  claim. 

It  is  upon  the  claim  which  is  made,  and  upon  nothing 
else,  that  the  Judge  acquires  any  jurisdiction  to  adjudicate. 
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And  the  rule  of  Court,  which  has  statutory  effect  as  to 
practice  and  proceedings,  says  that  the  claimant  shall  leave 
at  the  office  of  the  clerk  a particular  of  any  goods,  chattels, 
or  property,  alleged  to  he  the  property  of  the  claimant, 
and  the  grounds  of  his  claim. 

This  particular  is  in  the  nature  of  a declaration  of  the 
claimant,  as  plaintiff,  against  the  execution  creditor,  as 
defendant,  and  it  is  upon  this  particular,  as  a record  in  a 
cause,  that  the  trial  proceeds  and  the  adjudication  takes 
place. 

The  Judge  has  no  jurisdiction  whatever  given  to  him  to 
decide  and  adjudicate  in  respect  of  a thing  not  claimed  at 
all.  He  has  no  jurisdiction  whatever,  when  a specific 
chattel  is  claimed,  to  decide  in  the  claimant’s  favour  that 
the  chattel  was  wrongfully  seized,  and  to  compel  the 
claimant,  so  wronged,  to  he  content  with  the  proceeds  of 
the  chattel  as  realized  at  a wrongful  sale  thereof  made  by 
the  bailiff. 

If  the  claim  be  made  to  the  proceeds,  then  the  juris- 
diction of  the  Judge  attaches  upon  the  proceeds,  and  not 
upon  the  goods  ; or  if,  having  served  a claim  to  the  chattels 
seized,  the  claimant  is  willing  to  recognize  the  sale,  and  at 
the  trial  of  the  interpleader  is  content  to  confine  himself  to 
the  proceeds  arising  from  the  sale  and  to  damages  for  the 
wrongful  seizure,  and  the  Judge  adjudicates  in  his  favour, 
as  was  the  case  in  Washington  v.  Webb,  16  U.  C.  R.  232, 
then  the  claimant  may,  by  reason  of  his  own  consent,  be 
bound  by  such  adjudication  ; or  if,  without  a prior  consent 
to  such  adjudication  in  such  a case,  he  has  afterwards 
adopted  the  adjudication,  and  has  accepted  the  proceeds  of 
the  wrongful  sale,  it  may  be  that  he  would  be  barred  of 
all  further  claim  against  the  bailiff’s  vendee,  as  he  would 
against  the  bailiff  himself ; but  that  it  would  be  optional 
with  the  claimant  to  adopt  or  reject  such  an  adjudication 
and  stand  upon  his  right  of  property,  McArthur  v.  Cool, 
19  U.  C.  R.  476,  seems  to  be  an  authority. 

There  Robinson,  C.  J.,  at  p.  484,  says  : “ The  plaintiff,  as 
owner  of  the  goods  could  claim  the  money  ” (arising  from 
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the  sale)  “if  he  chose  to  limit  his  claim  to  that.  * * 

But  the  plaintiff,  not  receiving  the  money  from  Cool,”  (the 
bailiff)  “proceeded  in  his  action  of  trespass  in  the  County 
Court  ” against  him,  “ which  had  been  gemmenced  before 
the  interpleader,  and  was  stayed  by  the  order,  and  he 
recovered  judgment  in  that  action  against  Cool  for  such 
damages  as  the  jury  thought  proper  to  give.  That  pro- 
ceeding on  his  part,  I think,  was  a relinquishment  of  his 
claim  upon  the  money  that  had  been  received  as  the  pro- 
ceeds of  the  sale  ” 

We  were  much  pressed  by  Mr.  McCarthy,  for  the  de- 
fendant, with  the  decision  in  Tinkler  v.  Milder,  4 Ex.  187, 
as  conclusive  in  favour  of  his  contention ; and  the  more  so, 
because  the  sec.  118  of  9 & 10  Vic.  ch.  95,  Imperial  Act, 
upon  which  that  case  proceeded,  is  identical  with  the  175th 
section  of  our  statute. 

There  the  defendant,  as  bailiff  of  the  County  Court  of 
Kent,  under  an  execution  issued  at  the  suit  of  one  Chaplin 
from  that  Court  against  the  goods  of  Clarke,  had  entered 
the  plaintiff’s  room,  and  had  there,  as  was  alleged,  taken 
the  plaintiff’s  goods  under  the  execution.  For  this  trespass 
the  plaintiff  brought  an  action  against  the  bailiff,  who,  on 
the  24th  February,  obtained  six  days  time  to  plead,  and 
then  served  the  plaintiff  with  an  interpleader  summons, 
precisely  in  the  form  of  that  adopted  by  the  rules  framed 
under  our  Act',  issued  out  of  the  County  Court  of  Kent  at 
Gravesend,  calling  upon  the  plaintiff  to  appear  at  a Court 
to  be  holden  on  the  9th  March,  then  next,  touching  a claim 
made  by  him  to  certain  goods  and  chattels  seized  and  taken 
in  execution  under  process  issued  out  of  the  said  Court  in 
the  suit  of  Chaplin  v.  Clarke,  and  notifying  the  plaintiff 
that,  in  default  of  his  then  establishing  such  claim,  the  said 
goods  and  chattels  would  be  sold  according  to  the  exigency 
of  the  said  process ; and  further  notifying  the  plaintiff  and 
requiring  him,  five  days  before  the  said  9th  day  of  March, 
to  deliver  to  the  officer  in  charge  of  the  said  process,  or  to 
leave  at  the  office  of  the  clerk  of  the  said  County  Court,  a 
particular  of  the  goods  and  chattels  so  claimed  and  of  the 
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grounds  of  his  claim.  Interlocutory  judgment  in  the 
plaintiff’s  action  againt  the  bailiff  was  signed  for  want  of  a 
plea  on  the  3rd  of  March,  and  notice  of  enquiry  given  on 
the  6th  of  that  month.  On  the  9th  March,  at  the  return 
of  the  interpleader  summons,  the  plaintiff’s  attorney 
attended  at  the  County  Court  at  Gravesend,  and  when  the 
case  was  called  on  objected  that  interlocutory  judgment 
having  been  signed  in  the  action  against  the  bailiff,  and 
the  goods  sold  under  the  process  in  the  County  Court,  and 
the  proceeds  of  them  handed  over  to  the  execution  creditor, 
the*  application  to  interplead  was  too  late.  The  Judge  of 
the  County  Court,  however,  held  that  this  made  no  differ- 
ence, and  as  a particular  of  plaintiff’s  claim  had  not  been 
lodged  within  five  days  before  the  hearing,  as  required  by 
the  interpleader  summons,  he  gave  judgment  for  the  execu- 
tion creditor.  On  the  10th  March,  a writ  of  enquiry  was 
issued  in  Tinkler  v.  Hilder  for  the  11th  March.  The  jury 
assessed  the  damages  at  £35  for  the  wrongful  entry  into 
the  plain  tiff’s  room  and  for  the  seizure  of  the  goods,  and 
also  for  the  special ' damage  consequential  thereon.  But 
before  the  execution  of  this  writ  a peremptory  summons 
was  issued  by  Parke,  B.,  to  set  aside  the  judgment  and  all 
proceedings  thereon,  on  the  ground  that  the  action  was 
brought  in  respect  of  the  seizure  in  execution,  under  the 
warrant  of  execution  at  the  suit  of  Chaplin  v.  Clarke , in 
respect  of  which  seizure  a claim  had  already  been  made 
and  adjudicated  upon  under  9 & 10  Yic.  ch.  95,  sec.  118. 
The  summons  was  attended  by  counsel,  and  the  learned 
Judge,  having  heard  the  summons,  made  an  order  to  stay 
the  proceedings  on  payment  of  costs  of  the  day  and  of 
execution  of  the  writ  of  enquiry.  These  costs  were  subse- 
quently taxed  and  paid.  A rule  nisi  to  rescind  this  order 
having  been  obtained,  was  discharged,  upon  the  ground, 
which  is  the  point  decided  in  the  case,  that  a person  who 
takes  something  under  an  order,  as,  in  this  case,  the  costs 
given  by  the  order,  must  be  considered  to  have  adopted  it, 
and  cannot  be  heard  to  impeach  it. 

Pollock,  C.  B.,  and  Parke  and  Rolfe,  BB.,  dissented.  Platt, 
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B.,  expressed  the  opinion  that  the  owner  of  the  house 
which  was  entered  and  of  the  goods  which  were  seized 
being  one  and  the  same  party,  the  claim  as  to  breaking  and 
entering  the  house  could  not  be  separated  from  the  claim 
for  the  taking  of  the  goods,  which  latter  had  been  abdi- 
cated upon  by  the  Judge  of  the  County  Court  on  the  inter- 
pleader summons. 

But  neither  for  this  opinion,  nor  for  the  point  expressly 
decided  in  the  case,  has  the  judgment  any  bearing  upon 
the  present  case.  What  it  was  cited  and  pressed  upon  us 
for  was,  that  as  the  goods  appeared  to  have  been  sold  under 
the  warrant  of  execution  issued,  out  of  the  County  Court 
in  the  suit  of  Chaplin  v.  Clarke , after  the  issue  and  before 
the  return  of  the  interpleader  summons,  it  is  therefore  an 
authority  in  this  case  that  it  was  competent  for  the  bailiff 
Belfry  to  proceed  to  sell,  notwithstanding  the  plaintiff’s 
claim  made,  and  the  issue  of  the  summons  in  interpleader 
on  the  15th  of  August,  and  that  therefore  the  sale  of  the 
timber  under  the  execution  in  Belfry’s  hands  was  legal, 
and  that  thereby  the  property  in  the  timber  passed  to  the 
defendant. 

But  although  the  case  does  not  state  when  the  sale  under 
the  warrant  of  execution  took  place,  it  seems  very  clear,  I 
think,  that  it  must  have  taken  place  after  the  plaintiff 
Tinkler  had  made  default  in  lodging  a particular  of  claim 
to  the  goods  seized,  and  was  therefore  shut  out  from  estab- 
lishing the  claim  as  required  by  the  summons  upon  its 
return. 

Moreover,  the  adjudication  there  was  in  favour  of  the 
execution  creditor,  and  in  such  case  the  adjudication  may 
well  support  the  prior  sale. 

It  is  a very  different  thing,  however,  when  the  claimant 
succeeds  in  establishing  his  claim.  An  adjudication  in  his 
favour,  'which  must  proceed  upon  the  basis  that  the  seizure 
was  unlawful,  can  never  be  held  to  make  good  a sale  which 
the  adjudication  pronounces  to  be  wrongful,  as  having  been 
a sale  of  the  goods  of  C.  to  satisfy  an  execution  against 
the  goods  of  B. 
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The  difference  between  an  adjudication  on  an  interpleader 
summons  against  the  claimant  and  one  in  his  favour,  appears 
by  Jessop  v.  Crawley,  15  Q.  B.  212;  Cater  v.  Chignell,  15 
Q.  B.  217;  Foster  v.  Pritchard,  2 H.  & N.  151,  and  Mercer 
v.  Stanbury,  2 H.  & N.  155,  note. 

Neither  upon  principle  nor  upon  authority  is  there  any- 
thing whatever  to  countenance  the  idea  that  there  is  any- 
thing in  the  Division  Courts’  Act  which  directly  or 
indirectly  has  the  effect  of  enacting  that  property  in  goods 
which  are  not  the  property  of  an  execution  debtor,  and 
which  are  the  property' of  a total  stranger  to  the  judgment 
and  execution,  can  be  transferred  by  the  bailiff  to  his 
vendee  at  a sale  under  the  execution. 

When  the  first  interpleader  summons  in  this  case  issued 
upon  the  15th  of  August,  1874,  although  addressed  by 
mistake  to  James  Beid  instead  of  to  Matthew  Reid,  that 
was  undoubtedly  an  interpleader  summons  which  issued 
upon  and  in  consequence  of  the  now  plaintiff’s  claim  to  the 
goods  seized.  That  action  being  taken  it  became  an  im- 
perative duty  imposed  upon  the  County  Court  Judge  to 
adjudicate  upon  that  particular  claim,  and  the  true  view, 
as  it  appears  to  me,  to  take  is,  that  until  that  interpleader 
claim  should  be  adjudicated  upon  there  was  no  longer  any 
jurisdiction  to  go  on  with  the  original  suit.  Indeed,  as  it 
seems  to  me,  upon  the  claim  being  made  by  a claimant,  eo 
instanti,  as  far,  at  least,  as  anything  affecting  his  rights  is 
concerned,  the  claim  which  constitutes  the  interpleader 
action  must  be  determined  before  any  legal  or  effectual 
proceedings  can  be  taken  upon  the  execution ; and  if,  after, 
claim  made  to  the  goods  seized,  a bailiff  should  proceed  to 
sell,  if  upon  application  of  the  claimant  the  J udge  should 
refuse  to  stay  all  proceedings  until  adjudication,  Ex  parte 
McFee,  9 Ex.  261,  which  is  a decision  of  all  the  Judges  who 
gave  judgment  in  Tinkler  v.  Rild.er,  is  an  authority  that  a 
writ  of  prohibition  should  issue  against  any  proceeding 
upon  the  execution  until  the  interpleader  suit  should  be 
determined. 

The  Act  therefore  did  not  authorize  the  sale  which  took 
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place  on  the  10th  of  September,  after  the  interpleader 
summons  which  issued  on  the  15th  of  August  had  been 
deferred  for  service  at  its  return  on  the  1st  of  September. 
Had  the  claimant  failed  in  establishing  his  claim,  and  had 
the  Judge  adjudicated  in  favour  of  the  execution  creditor, 
there  would  have  been  no  person  competent  to  object  to 
the  sale ; but  the  subsequent  adjudication  which  took 
place  upon  the  particular  lodged  by  the  claimant  to  the 
timber  itself,  in  pursuance  of  the  provisions  of  the  Act 
and  the  rules  in  that  behalf,  was  an  adjudication  that  the 
thing  claimed  by  the  now  plaintiff,  namely,  the  timber 
itself,  was  his  property.  That  was  what  his  claim  was  for, 
and  it  was  only  upon  that  claim  the  County  Judge  had  any 
jurisdiction  to  adjudicate  ; and  his  adjudication  did,  in  my 
opinion,  finally  and  conclusively  determine  that  the  timber 
was  wrongfully  seized,  and  that  it  was  the  plaintiff’s  pro- 
perty. The  now  defendant,  therefore,  who  only  asserts 
claim  through  the  execution  undex  which  the  timber  was 
wrongfully  seized,  is  concluded  by  that  judgment. 

The  72nd  section  of  the  Imperial  Act,  19  & 20  Vic.,  ch.  108, 
seems  to  me  to  contain  a Legislative  declaration,  as  it  were, 
that  the  9 & 10  Vic.,  ch.  95,  from  which  the  interpleader 
clause  in  our  Division  Courts’  Act  is  taken,  did  not  contem- 
plate any  sale  taking  place  of  goods  seized,  which  were 
claimed  by  a stranger,  until  after  adjudication  upon  an 
interpleader  summons ; nor  do  I find  any  case  wherein  such 
sale  did  take  place  before  such  adjudication,  unless  it  was 
in  consequence  of  some  defect  in  the  claim,  or  some  default 
in  obedience  to  the  requirements  of  the  interpleader  sum- 
mons, which  justified  a subsequent  adjudication  against  the 
claimant. 

That  72nd  section  provides  that  “ where  any  claim  shall  be 
made  under  sec.  118  of  the  Act  of  the  9 & 10  Vic.  ch.  95, 
to  or  in  respect  of  any  goods  taken  in  execution  under  the 
process  of  a County  Court,  the  claimant  may  deposit  with 
the  bailiff  either  the  amount  of  the  value  of  the  goods 
claimed,  such  value  to  be  fixed  by  appraisement  in  case  of 
dispute,  to  be  by  such  bailiff  paid  into  Court,  to  abide  the 
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decision  of  the  J adge  upon  such  claim,  or  the  sum  which 
the  bailiff  shall  be  allowed  to  charge  as  costs  for  keeping 
possession  of  such  goods  until  such  decision  can  be  obtained, 
and  in  default  of  the  claimant  so  doing , the  bailiff  shall 
sell  such  goods  as  if  no  such  claim  had  been  made , and 
shall  pay  into  Court  the  proceeds  of  such  sale,  to  abide  the 
decision  of  the  Judge.” 

We  have  no  such  provision  in  our  Act. 

The  68th  sec.  of  this  Act  gives  an  appeal  from  the  judg- 
ment of  the  Judge  of  the  County  Court  where  the  value  of 
the  goods  claimed  exceeds  £20. 

The  Imperial  Act,  30  & 31  Yic.  ch.  142,  sec.  31,  gives 
more  extensive  powers  to  the  Judge  of  the  County  Courts 
in  England  than  the  previous  Acts  had  conferred.  That 
section  provides  that  on  a claim  being  made  the  J udge  “shall 
also  adjudicate  between  such  parties,  or  either  of  them,  and 
the  high  bailiff,  in  respect  of  any  damage,  or  claim  of  or  to 
damages  arising,  or  capable  of  arising,  out  of  the  execution 
of  such  process  by  the  high  bailiff.”  But  there  is  nothing 
in  any  of  these  Acts  to  warrant  the  contention  that  the 
Legislature  ever  contemplated  that  a claimant  to  goods 
wrongfully  seized,  who  was  guilty  of  no  default  in  the 
statutory  requirements  imposed  upon  him,  and  who  should 
have  an  adjudication  in  his  favour,  should  be  deprived  of 
his  right  to  reposess  himself  of  his  goods  so  wrongfully 
seized  wherever  he  should  find  them. 

I come  to  the  conclusion,  therefore,  that,  instead  of  the 
adjudication  of  the  Judge  upon  these  interpleader  claims 
upon  behalf  of  the  plaintiff  being  final  and  conclusive  as 
against  the  plaintiff,  and  in  bar  of  his  right  to  the  timber 
mentioned  in  the  declaration,  that  adjudication  is,  on  the 
contrary,  final  and  conclusive  against  the  defendant  assert- 
ing any  right  in  himself  to  the  timber  as  against  the 
plaintiff 

It  was  also  contended  that  there  was  no  transfer  of  the 
timber  from  Barr  and  McDonald  to  the  plaintiff,  nor  any 
actual  and  continued  change  of  possession  in  him  ; but 
that,  on  the  contrary,  the  property  and  the  possession  of 
22 — vol.  xxvi  c.p. 
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the  timber  continued  to  be  in  Barr  and  McDonald  until 
the  seizure  by  the  bailiff ; and  also  that  the  finding  of  the 
jury  in  answer  to  the  questions  submitted  to  them,  was  not 
a finding  of  such  an  immediate  and  actual  change  of 
possession  of  the  timber  as  would  satisfy  the  statute. 

From  the  time  that  the  timber  ran  aground  in  the  river, 
when  on  its  way  down  in  a wild  and  unsettled  part  of  the 
country,  there  was  no  pretence  that  it  was  in  the  actual 
possession  of  any  one,  unless  it  was  in  the  possession  of  the 
person  or  persons  in  whose  possession  it  was  when  it  ran 
aground,  and  was  left  there.  The  questions,  therefore,  were 
framed  with  the  view  of  obtaining  the  opinion  of  the  jury 
upon  the  points:  1.  Whether  the  timber  ever  was  in  fact 
transferred  at  all  to  the  plaintiff;  and  2.  If  it  was,  whether 
it  continued  in  his  actual  possession  from  thence  until  it  # 
ran  aground.  The  statute  was  read  and  referred  to  re- 
peatedly during  the  trial,  and  evidence  was  offered,  and 
relied  on  by  thfc  plaintiff,  for  the  purpose  of  establishing 
that  Barr  and  Kennedy-,  and  Alexander  McDonald  were 
hired  by  the  plaintiff,  and,  together  with  five  other  persons, 
specially  brought  up  by  the  plaintiff,  were  put  in  possession 
of  the  timber,  as  the  plaintiff’s  servants,  to  bring  down  the 
timber  for  him,  Barr  being  placed  by  the  plaintiff  in  the 
position  over  the  rest,  but  all  being  equally  in  possession  of 
the  timber  as  plaintiff’s  servants.  This  was  the  plaintiff’s 
contention,  and  it  is  impossible  to  entertain  any  doubt  that 
the  jury  thoroughly  understood  that  what  the  questions 
pointed  to  was  to  determine  whether  such  an  actual  trans- 
fer to  the  plaintiff,  and  such  an  actual  and  continuous 
change  of  possession  from  Barr  and  McDonald  to  him,  as 
the  statute  requires,  took  place  until  the  timber  ran 
aground. 

I certainly  did  say  that  if  they  should  find  that  there 
had  been  a transfer  of  possession  to  the  plaintiff,  and  that 
such  possession  continued  until  the  timber  ran  aground, 
and  that  it  was  then  in  his  actual  possession,  there  was  no 
evidence  whatever  of  that  possession  having  been  after- 
wards changed,  until  the  seizure  bv  the  bailiff.  The  counsel 
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for  the  defendant,  it  is  true,  after  I had  read  and  explained 
the  questions  to  the  jury,  did  ask  me  to  add  this  further 
question  in  the  precise  shape  following,  namely:  “Assuming 
Barr  to  have  been  in  possession  of  the  timber,  on  the 
driving  it  down  the  river  as  the  servant  of  Reid,  still  was 
there  a visible  change  of  possession  ?” 

It  appeared  to  me  that  this  term  “ visible,”  introduced 
into  this  question,  which  is  not  in  the  statute,  which  was 
so  much  referred  to  during1  the  trial,  might  mislead  the 
jury  and  confuse  them,  and  being  perfectly  satisfied  that 
the  jury  understood  that  the  questions  already  submitted 
had  reference  to  the  possession  pointed  at  in  the  statute,  I 
declined  to  add  the  question  suggested  to  those  I had 
already  submitted. 

If  there  be  any  misdirection  or  non-direction  in  this,  the 
case  seems  to  come  precisely  within  the  provisions  of  the 
34th  section  of  the  Administration  of  Justice  Act  of  1874, 
which  enacts  that  no  new  trial  shall  be  granted  on  the 
ground  of  misdirection,  unless,  in  the  opinion  of  the  Court 
to  which  application  is  made,  some  substantial,  wrong  or 
miscarriage  has  been  thereby  occasioned.  For  if  ever  there 
could  be  a case  in  which  such  misdirection,  if  it  be  mis- 
direction, could  work  no  injustice,  it  is  this. 

I entertain  no  doubt  that  Kennedy  and  Alexander  Mc- 
Donald, two  of  the  judgment  creditors  upon  whose  execu- 
tions the  timber  was  seized,  were,  as  well  as  Barr,  hired  by 
the  plaintiff  to  bring  the  timber  down,  and  that  they  were 
aware  of  the  nature  of  the  whole  transaction,  and  these 
three,  together  with  the  five  other  persons  specially  brought 
up  from  Port  Hope  by  the  plaintiff  to  drive  the  timber, 
were  equally  in  possession  as  the  servants  of  the  plaintiff 
and  for  him,  Barr  being  no  more  than  foreman  over  the 
others,  but  equally  with  the  others  hired  by  the  plaintiff 
and  paid  by  him. 

In  fact  the  case  presented  the  appearance  of  these  credi- 
tors of  Barr  and  McDonald,  who  obtained  judgment  against 
them  in  the  Division  Court,  conspiring  with  the  bailiff  of 
the  Court  to  deprive  the  plaintiff  of  the  property  which, 
they  well  knew  he  had  acquired  in  the  timber. 
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Hagarty,  C.  J. — I agree  in  the  conclusion  arrived  at  by 
my  brother  Gwynne. 

I cannot  bring  myself  to  believe  that  anything  contained 
in  the  statute  law  can  warrant  or  sanction  the  extraordi- 
nary injustice  sought  to  be  perpetrated  in  this  case. 

There  seems  to  have  been  a total  disregard  of  the  rights 
and  interest  of  the  plaintiff  in  a large  property,  in  the  pro- 
ceedings of  the  Division  Court  officers. 

The  claim  set  up  may  be  shortly  stated  : That  a property 
worth  $1,500,  known  to  be  claimed  by  a man,  can  be  sold 
by  a Division  Court  bailiff  on  an  execution  against  another 
man,  and  the  right  of  the  true  owner  turned  into  a claim 
on  the  proceeds  of  sale,  amounting  to  one-fifth  of  the  value. 

The  circumstances  of  the  sale  by  the  bailiff  were  so 
objectionable  that  I have  little  hesitation  in  saying  that  if 
brought  under  the  notice  of  this  Court,  as  occurring  in 
execution  of  our  process,  we  should  at  once  have  set  it 
aside.  We  trust  the  same  justice  would  have  been  done  if 
the  facts  had  been  known  to  the  County  Judge. 

Galt,  J.,  concurred. 

Rule  discharged. 
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In  re  Lake  and  The  Corporation  of  the  County  of 
Prince  Edward. 

Temperance  Act , 1864 — By-law  under — Validity  of — Notice  of  publication 
— “ Forthwith  ” — Assessment  roll — -Mode  of  entering  votes — Verifying 
returns. 

A petition  having  been  presented  to  defendants  under  the  Temperance 
Act  of  1864,  27  & 28  Vie.  cE  18,  for  the  submission  of  a by-law  under 
that  Act  for  prohibiting  the  sale  of  liquors  and  the  issue  of  licenses 
therefor,  on  the  27th  June,  1875,  a by-law  was  introduced,  read  three 
times  and  passed,  and  a resolution  adopted  for  its  submisson  to  the 
ratepayers  under  the  said  Act.  On  the  30th  June  the  clerk  published 
a notice  under  the  Act  that  the  voting  would  take  place  on  the  6th 
August,  but  on  the  28th  July  the  clerk  advertised  that  the  by-law  was 
withdrawn  for  the  present,  but  that  notice  would  be  given  as  to  when 
the  voting  would  take  place.  On  the  1 1th  August  the  by-law  was 
again  published,  and  notice  given  that  the  voting  would  take  place  on 
September  10th.  It  did  not  appear  why  the  first  notice  was  not  acted 
upon,  but  there  ■was  no  charge  of  bad  faith,  or  that  the  change  made 
any  difference  in  the  result,  or  that  the  ratepayers  were  misled. 

Held , that  the  Temperance  Act  of  1864  is  still  in  force,  and  has  not 
been  impliedly  repealed  by  subsequent  legislation,  and  that  the  defen- 
dants therefore  had  power  to  pass  a by-law  under  it. 

Held  also,  that  the  by-law  may  be  passed  and  the  vote  taken  in  the 
manner  prescribed  by  that  Act,  and  that  the  machinery  provided  by 
section  231  of  the  Municipal  Act  of  1873  need  not  be  resorted  to. 

Held  also,  that  there  was  a sufficient  compliance  with  section  5 of  the 
Act,  which  directs  that  the  clerk  shalL  forthwith  cause  the  by-law  to  be 
published. 

The  assessment  roils  used  in  this  case  were  verified  as  required  by  32 
Vic.  ch.  36,  sec.  48,  0.,  without  the  addition  required  by  36  Vic.  ch.  2, 
sec.  4,  0.,  stating  that  the  ratepayers  were  not  entered  at  too  high  or 
low  a rate  so  as  to  give  or  deprive  them  of  votes:  Held , no  ground 
lor  quashing  the  by-law,  the  correctness  of  the  roll  or  the  right  of  any 
person  to  vote  not  being  impugned. 

A polling  booth  was  kept  open  beyond  the  first  day  under  the  Act  of 
1864,  on  the  ground  of  there  being  mure  than  400  voters. 

Held , that  even  if  this  were  illegal  under  the  present  mode  of  taking 
votes,  the  Court  would  not  under  the  circumstances  interfere  with  the 
by-law. 

Held  also,  that  the  description  of  the  defendants  as  above  was  sufficient. 

Held  also,  that  a certificate  of  the  returning  officer  under  sec.  8 of  the 
Act  of  1864  was  sufficient,  and  that  it  was  not  necessary  to  be  under 
oath  under  the  Municipal  Act..  The  omission  to  comply  with  sec. 
166  of  that  Act  was  also  held  immaterial. 

In  Michaelmas  term,  November  19th,  187-5,  S.  B.  Burdett, 
obtained  a rule  nisi  to  quash  a certain  by-la  w passed  by  the 
corporation  of  the  county  of  Prince  Edward,  on  the  89  Jr  of 
June,  1875,  to  prohibit  the  sale  of  intoxicating  liquors,  and 
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the  issue  of  licenses  therefor,  on  the  grounds  : 1.  That  the 
statute  entitled  the  Temperance  Act  of  1864,  so  far  as  it 
provides  for  prohibiting  the  sale  of  intoxicating  liquors,  is 
repealed  or  superseded  by  subsequent  legislation.  2.  That 
the  said  by-law  was  not  passed  in  accordance  with  the  said 
Temperance  Act  of  1864,  in  this,  that  it  was  not  forthwith 
published  in  accordance  with  the  provisions  of  the  said  Act, 
nor  was  the  vote  taken  on  the  same  in  the  fifth  week  after 
the  first  publication  of  the  said  by-law,  as  required  by  said 
Act ; nor  was  there  any  proper  or  legal  notice  given  to  the 
electors  of  the  said  municipality  for  voting  upon  the  said 
by-law.  3.  That  the  said  by-law  was  not  passed  in  accord- 
ance with  the  Municipal  Institutions’  Act  of  1873,  or  any 
other  existing  statute  in  that  behalf.  4.  That  the  voters 
who  voted  on  the  same  were  not  duly  qualified  voters,  in 
this,  that  the  assessment  rolls  from  which  the  voters’  names 
were  taken  were  not  properly  verified  by  the  assessors  who 
made  the  same.  5.  That  the  declarations  of  the  respective 
assessors  to  the  respective  assessment  rolls,  from  which  the 
said  voters’  names  were  taken,  were  not  in  accordance  with 
the  form  prescribed  by  law.  6.  That  the  poll  book  in 
which  the  votes  for  and  against  said  by-law  were  recorded 
in  the  municipality  of  North  Marysburgh,  (a  local  munici- 
pality within  the  said  county),  was  not  properly  verified  by 
the  persons  who  had  charge  of  the  voting  in  the  said  town- 
ship, nor  was  the  declaration  appended  to  said  poll  book  in 
accordance  with  the  said  Temperance  Act  of  1864,  or  any 
other  existing  Act.  7.  That  the  said  vote  was  not  taken 
by  ballot.  8.  That  the  poll  at  the  town  of  Picton,  was 
kept  open  to  receive  the  votes  on  said  by-law  for  a longer 
period  than  one  day.  9.  That  the  said  by-law  says  the 
corporation  of  the  county  of  Prince  Edward  enact,  instead 
of  saying,  the  council  thereof.  10.  That  the  said  by-law 
purports  to  be  passed  by  the  corporation  of  the  county  of 
Prince  Edward,  instead  of  the  municipal  corporation  of  the 
county  of  Prince  Edward.  11.  That  the  said  by-law  passed 
three  readings  at  one  meeting  of  the  council,  and  was  not 
considered  in  a committee  of  the  whole  council.  12. 
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That  the  said  by-law  was  not  numbered.  13.  That  the 
said  by-law  was  passed  to  its  first,  second,  and  third 
readings,  before  it  was  submitted  to  the  people  to  be  voted 
on.  14.  That  no  proper  communication  of  the  passing  of 
the  said  by-law  was  made  to  the  collector  of  Inland  Revenue, 
as  required  by  the  Temperance  Act  of  1864.  15.  That  no 

endorsements  or  certificates  were  on  the  said  by-law,  as 
required  by  the  Temperance  Act  of  1864.  16.  That  the 

Temperance  Act  of  1864  has  been  rendered  inoperative  by 
subsequent  legislation.  17.  That  the  said  by-law  should 
have  been  submitted  to  the  voters  in  accordance  with  the 
Municipal  Act  now  in  force,  and  not  in  accordance  with 
the  Consol.  Stat.  U.  C.  ch.  54,  or  the  Temperance  Act  of 
1864.  18.  That  in  passing  the  said  by-law  sec.  166  of  36 

Yic.  ch.  48,  O.,  was  not  complied  with.  19.  That  the  per- 
sons who  recorded  the  votes  on  the  said  by-law  at  the 
town  of  Picton  did  not,  at  any  time,  make  the  oath  or 
declaration  required  by  law.  20.  That  the  votes  were 
taken  under  a statute  that  has  since  been  repealed,  and  are 
therefore  nugatory. 

In  this  term,  February  12th,  1876,  Beaty , Q.  C.,  and 
Allison,  shewed  cause. 

Diamond  and  8.  Bwrdett,  contra. 

The  arguments  sufficiently  appear  from  the  judgment 
The  following  cases  were  cited  : Graham  v.  McArthur,  26 
U.  C.  R.  478 ; Wilson  v.  Grayhiel,  5 U.  C.  R.  227 ; Rex.  v. 
Milverton,  3 A.  & E.  284;  Roberts  v.  Brett,  11  H.  L.  Ca.  337 ; 
Benjamin  on  Sales,  2nd  ed.,  567 ; In  re  Miles  and  Cor- 
poration of  Richmond,  28  U.  C.  R.  333;  Coev.  Corporation 
of  Pickering,  24  U.  C.  R.  439  ; Sutherland  v.  Municipal 
Council  of  East  Nissouri,  10  U.  C.  R.  626  ; Secord  v 
Corporation  of  Lincoln,  24  U.  C.  R.  142  ; Grierson  v. 
Municipal  Council  of  Ontario,  9 U.  C.  R.  623  ; Boon  v. 
Corporation  of  Holton,  24  U.  C.  R.  361 ; Slavin  and 
Corporation  of  Orillia,  36  U.  C.  R.  159 ; Regina  v.  Tay- 
lor, 36  U.  C.  R.  183 ; Gibson  and  ^Corporation  of  Bruce, 
20  C.  P.  398  ; In  re  Mottashecl  and  Corporation  of  Prince 
Edward,  30  U.  C.  R.  74  ; In  re  Morell  and  Corporation 
of  Toronto,  22  C.  P.  323. 
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March  10th,  1876.  Hagart.y,  C.  J.,  delivered  the  judg- 
ment of  the  Court. 

The  first  question  raised  by  the  objectors  to  this  by-law 
is,  whether  the  Temperance  Act  of  1864,  27-28  Vic.,  ch- 
18,  commonly  called  the  X) unkin  Act,  is  still  in  force. 

It  is  urged  that  in  1866,  the  Municipal  Act,  29-30  Vic.,, 
ch.  51,  was  passed,  which  made  provisions  for  effecting  the 
same  purpose  in  a different  way,  and  makes  inconsistent 
and  different  provisions  for  the  regulation  of  taverns,  and 
for  taking  the  votes  of  the  ratepayers,  &c. 

I do  not  think  that  there  has  been  any  legislation  to 
repeal  the  Temperance  Act  of  1864. 

The  Act  of  1866  makes  no  express  reference  to  it. 

Sec.  249  enables  townships,  towns,  incorporated  villages, 
and  commissioners  of  police  in  cities,  to  pass  by-laws  (sub- 
sec. 9),  for  prohibiting  the  sale  of  liquors,  providing  that 
the  by-law,  before  its  final  passing,  should  be  approved  of 
by  the  ratepayers,  &c. 

This  clause  is  repealed  by  the  Ontario  Act,  32  Vic.,  ch. 
32,  sec.  40.  Sec.  6 gave  a like  power  to  the  same  munici- 
palities. In  both  Acts  the  county  councils’  names  do  not 
appear  as  having  such  power. 

The  general  Municipal  Act  of  1873,  36  Vic.,  ch.  48,  sec. 
372,  gives  power  to  the  council  of  every  county,  township, 
city,  town,  and  incorporated  village  to  make  bj'-laws  (sub- 
sec. 14)  “For  prohibiting  the  sale  of  intoxicating  liquors 
and  the  issue  of  licenses  therefor,  according  to  the  pro- 
visions and  limitations  contained  in  the  Temperance  Act  of 
1864;  27-28  Vic.,  ch.  18.” 

The  same  Act  declares,  sec.  231':  “ In  case  a by-law 
requires  the  assent  of  the  electors  of  a municipality  before 
the  final  passing  thereof,  the  following  proceedings  shall  be 
taken  for  ascertaining  such  assent,  except  in  cases  otherwise 
provided  for.” 

Heading  these  sections  together,  it  seems  to  me  to  be 
clear  that : 1.  The  Temperance  Act  is  in  force,  and  that  a 
by-law  may  still  be  passed  according  to  the  provisions 
thereof.  2.  That  the  mode  prescribed  by  the  last  quoted 
section  in  the  Act  of  1873,  applies  (1)  to  cases  where  the 
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by-law  requires  the  assent  “ before  the  final  passing  there- 
of/’ and  (2)  does  not  apply  to  “ cases  otherwise  provided 
for.” 

Under  the  Temperance  Act  the  by-law  can  be  passed 
all  its  readings,  and  then  submitted  to  the  ratepayers  ; and 
the  present  municipal  law  seems,  as  above,  to  recognize  the 
existence  of  other  modes  of  obtaining  the  assent. 

Sec.  236  of  the  Act  of  1873,  also  directs  that  a by-law, 
carried  by  a majority  of  voters,  “ shall,  within  six  weeks 
thereafter,  be  passed  by  the  council.”  This  would  not 
apparently  apply  except  to  a by-law  requiring  such  assent 
before  final  passing. 

It  is  not  probable  that  the  Legislature,  in  1866,  had  any 
idea  of  repealing  the  Temperance  Act  of  1864,  which 
applied  to  all  Canada,  as  we  find  ch.  32  of  that  session 
amending  the  Lower  Canada  Municipal  Act.  Sec.  2 repeals 
a former  clause,  and  substitutes  one  enabling  any  local 
council  to  pass  a by-law  for  preventing  and  prohibiting  the 
sale  of  any  spirituous,  alcoholic,  &e.,  liquors.  And  sec.  13 
imposes  a penalty  on  any  person  ill-using  or  intimidating 
a witness  in  any  prosecution  under  ch.  6 of  the  Consoli- 
dated Statutes  of  Lower  Canada,  or  under  the  Temperance 
Act  of  1864. 

We  also  find  that  this  249th  section  of  the  Municipal 
Act  of  1866,  which,  it  was  argued,  in  effect  repealed  the 
Temperance  Act,  is  almost  exactly  the  same  as  a clause, 
Consol.  Stat.  U.  C.  ch.  54,  sec.  246,  sub-sec.  6,  allowing 
the  same  municipalities  to  prohibit  the  sale  of  liquors. 

In  Mottashed  v.  Corporation  of  Prince  Edward , 30  U. 
C.  R.  74,  the  Court  of  Queen’s  Bench  stated,  “ We  may  add, 
though  not  necessary  for  the  decision  of  the  case,  that  it 
seems  to  us  that  many,  if  not  most,  of  the  provisions  of 
the  Act  of  1864,  referring  to  the  granting  of  licenses  and 
the  preventing  the  issuing  of  licenses,  and  for  prosecuting 
and  punishing  parties  for  violating  the  laws  made  on  these 
subjects,  are  superseded,  if  not  repealed,  by  the  provisions 
of  the  statute  of  Ontario,  32  Vic.,  ch.  22.  At  all  events,  it 
would  be  much  more  satisfactory  if  the  Legislature  of  the 
23 — vol.  xxvi  c.p. 
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province  at  its  next  sittings  should  repeal  those  sections  of 
the  Act  of  1664  which  are  inconsistent  with  the  Act  of  1869.” 

I certainly  do  not  gather  from  the  report  of  this  case 
that  the  Court  had  any  idea  that  the  Act  of  1864  was  in 
effect  repealed. 

This  was  in  1870.  In  1873  the  Ontario  Legislature,  as 
we  have  seen,  specially  empowered  county  and  other 
municipalities  to  pass  by-laws  according  to  the  provisions 
and  limitations  of  the  Temperance  Act  of  1864. 

The  counsel  for  the  relator  tried  to  meet  this  by  urging 
that  the  Ontario  Legislature  could  not  deal  with  this  sub- 
ject, as  it  related  to  a matter  of  trade  and  commerce. 

The  answer  to  this  would  be,  that  as  they  found  it  on  the 
statute  book  before  confederation,  and  it  had  not  been 
expressly  repealed  since,  the  Local  Legislature  could  deal 
with  it  as  part  of  the  existing  law. 

I am  of  opinion  that  the  Act  is  in  force,  and  that  these 
defendants  had  the  power  to  pass  a by-law  like  the  present. 

I think  the  by-law  may  be  passed  and  the  vote  may  be 
taken  on  it  in  the  manner  prescribed  by  the  Temperance 
Act,  and  that  the  machinery  provided  by  the  Act  of  1873, 
sec.  231,  need  not  be  resorted  to. 

As  before  noticed,  it  is  only  where  the  assent  is  required 
before  the  final  passing  of  the  by-law,  and  “ except  in 
cases  otherwise  provided  for,”  that  this  last  machinery  is 
to  be  used.  There  the  council  must  in  the  by-law  fix  the 
time  and  place  for  taking  the  votes,  and  name  the  returning 
officers. 

Sec.  2,  of  the  Temperance  Act,  declares  that  the  by-law 
shall  not  embody  any  other  provision  than  the  simple 
declaration  that  the  sale  of  intoxicating  liquors  and  the 
issue  of  licenses  therefor,  is  thereby  prohibited,  &c.,  and  a 
form  to  that  effect  is  given.  Boon  v.  Corporation  of  Holton, 
24  XL  C.  It.  361,  fully  recognizes  this  requirement. 

It  is  objected  that  the  statute  was  not  complied  with  as 
to  the  directions  of  sec.  5. 

It  appears  that  a petition  had  been  presented  to  the 
defendants,  asking  to  have  the  bill,  known  as  the  Dunkin 


RE  LAKE  AND  THE  CORPORATION  OF  PRINCE  EDWARD.  179 

Bill,  submitted  to  the  ratepayers : that  on  the  29th  of 
June,  1875,  the  by-law  in  question  was  introduced,  read 
three  times,  and  passed ; and  a resolution  passed  by  the 
council  that  it  be  submitted  to  the  ratepayers  for  their 
approval,  as  provided'by  the  Temperance  Act  of  1864.  The 
county  clerk,  on  the  30th  of  June,  gave  notice  under  the 
statute  of  the  by-law,  appointing  the  voting  to  take  place 
on  Friday  the  6th  of  August.  On  the  28th  of  July,  a notice 
was  published  by  the  same  clerk,  that  the  prohibitory  by- 
law advertised  to  be  voted  on  on  the  6th  of  August,  was 
withdrawn  for  the  present,  and  “ the  day  on  which  the 
vote  will  be  taken  will  be  made  known  by  a new  adver- 
tisement.” On  August  11,  the  by-law  was  again  published, 
and  notice  given  that  the  voting  would  take  place  on 
Friday  the  10th  of  September,  at  the  places  named. 

It  does  not  appear  why  the  first  notice  was  not  acted  on  ; 
but  it  is  not  asserted  that  anything  was  done  in  bad  faith, 
or  that  the  change  made  any  difference  in  the  result,  or 
that  the  ratepayers  were  misled. 

The  statute,  (sec.  5)  directs  that  the  clerk  shall  forthwith 
cause  the  by-law  to  be  published  for  four  consecutive 
weeks,  &c. 

It  is  objected  first,  that  there  was  no  power,  after  once 
giving  a notice  to  proceed,  to  give  another  notice ; and  that 
if  the  first  notice  be  not  ^reckoned,  the  second  was  too  late, 
not  being  given  “ forthwith” — -being  about  six  weeks  after 
the  passing  of  the  by-law. 

I do  not  think  such  objections  can  prevail.  The  clerk 
did  proceed  to  give  the  notice  forthwith.  I cannot  believe 
that  because  an  innocent  mistake  might  be  made  in  the 
giving  of  the  first  notice,  whereby  it  was  rendered  abortive 
or  irregular,  that  therefore  nothing  can  be  done  to  correct  it. 

The  object  of  the  statute  was,  I presume,  to  prevent  un- 
necessary delay,  and  insure  prompt  action  in  the  appeal  to 
the  ratepayers.  This  action  has,  in  my  judgment,  been 
adopted  with  reasonable  promptness. 

I think  the  by-law  was  regularly  submitted  to  the  rate- 
payers on  the  Act  of  1864. 
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It  remains  to  consider,  whether  the  vote  has  been  taken 
in  substantial  compliance  with  that  statute. 

Sec.  5,  sub-sec.  3,  directs  the  clerk  to  attend  with  the 
assessment  rolls  then  in  force,  or  certified  copies  thereof. 
Each  voter  must  appear  on  the  roll  to  be  a duly  qualified 
municipal  elector. 

It  is  objected  that  the  assessment  rolls  were  not  properly 
verified  by  the  assessors,  and  their  declarations  on  the 
rolls  were  not  in  accordance  with  the  law. 

The  verification  is  in  the  form  prescribed  by  the  Act  of 
1869,  32  Yic.  ch.  36,  sec.  48.  But  in  1873,  36  Vic.  ch.  2, 
sec.  4,  0.,  adds  an  addition  to  the  assessors’  oath  verifying 
the  roll,  as  to  not  entering  persons  either  at  too  high  or  too 
low  a rate  to  give  or  deprive  them  of  votes. 

This  has  not  been  done  in  this  case.  But  I do  not  think 
the  omission  or  variance  fatal.  It  is  a purely  technical 
objection,  and  in  no  way  complained  of  as  having  worked 
any  wrong.  The  correctness  of  the  roll,  or  the  right  of  any 
person  to  vote,  is  not  impugned.  The  papers  before  us  do 
not  disclose  any  apparent  objection  on  the  points  taken 
as  to  the  poll  book  for  Marysburgh  not  being  properly 
verified.  The  chairman  and  the  poll  clerk  both  sign  the 
certificate  of  the  polling. 

This  objection  was,  I think,  given  up  on  the  argument. 
So  was  the  objection  as  to  the  vote  by  ballot. 

As  to  the  Picton  poll,  it  was  kept  open  beyond  the  first 
day,  according  to  the  Act  of  1864,  because  it  was  shewn 
that  the  number  of  voters  was  over  400. 

Even  if  this  were  illegal  under  the  present  method  of 
taking  votes,  we  should  hardly  think  of  holding  the  by-law 
inoperative  on  the  facts  in  evidence. 

We  see  nothing  in  the  objection  as  to  the  corporate 
name.  It  seems  to  be  strictly  in  accordance  with  sec.  4 of 
the  Municipal  Act  of  1873. 

It  was  objected  that  the  person  who  recorded  the  votes 
at  Picton  did  not  take  the  oath  required  by  law.  He  did 
not  do  anything  beyond  certifying  under  sub-sec.  8 of  sec. 
5 of  the  Temperance  Act, 
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I presume  this  is  founded  on  sec.  112  of  the  Act  of  1873, 
requiring  the  returning  officer  to  return  the  poll  book  with 
his  solemn  declaration  annexed  that  it  has  been  correctly 
kept,  &c  ; sub-sec.  4 of  sec.  231,  providing  that  all  pro- 
ceedings at  the  polling  on  a by-law  shall  be  conducted  as 
near  as  may  be  as  at  a municipal  election. 

The  remarks  already  made  as  to  this  class  of  objections 
apply  here. 

The  objection  on  sec.  166  stands  in  the  same  position. 

We  are  not  concerned  at  present  with  the  difficulties 
that  it  was  suggested  would  arise  in  consequence  of  certain 
provisions  of  this  Temperance  Act  of  1864  clashing  with 
subsequent  enactments,  e.g.,  as  to  the  regulation  of  places 
licensed,  and  the  penalties  provided  for  certain  offences. 

It  is  sufficient  for  us  to  hold  that  the  county  council  have 
the  power  to  pass  this  prohibitory  by-law.  No  other  ques- 
tion is  properly  before  us. 

The  Act  of  1864,  sec.  37,  enacts  that  “ No  by-law  passed 
under  authority  and  for  enforcement  of  this  Act,  shall  be 
set  aside  by  any  Court  for  any  defect  of  procedure  or  form  ”; 
and  that  “no  such  by-law,  adopted  by  the  electors,”  &c., 
“ shall  be  set  aside  by  any  Court  for  any  defect  whatever, 
whether  of  form  or  substance,”  &c.,  “ antecedent  to  the  first 
publication  of  the  notice.” 

Even  without  this  express  direction,  the  Courts  have 
.generally  refused  to  quash  by-laws  on  merely  technical 
objections  as  to  procedure,  not  in  any  way  alleged  or  shewn 
to  have  affected  the  result  or  the  substantial  correctness  of 
the  transaction. 

We  must  not  criticize  too  minutely  the  legislation  of 
municipal  bodies,  generally  unprovided  with  legal  assist- 
ance in  the  performance  of  their  statutable  duties,  so  long 
as  we  find  everything  honestly  and  fairly  done. 

This  by-law  seems  to  have  been  fairly  and  legally  passed 
and  submitted  to  the  ratepayers  on  the  assessment  roll  of 
the  year;  a very  large  majority  approved  of  it  by  their 
votes,  and  it  is  not  now  pretended  that  the  result  was 
-even  remotely  affected  by  any  deviation  from  legal  form. 

Rule  discharged  with  costs. 
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The  Corporation  of  the  Township  of  Vespra  v.  Cook.. 

Municipal  Corporation — Obstruction  in  highway — Liability. 

A Corporation,  through  their  neglect  in  permitting  a pile  of  lumber  placed 
upon  the  highway  by  defendant  to  remain  there,  became  subjected  to  an 
action  by  a man  whose  horse  had  sustained  injury  by  coming  in  contact 
with  the  lumber,  and  had  damages  and  costs  recovered  against  them. 
Held , that  the  fact  of  defendant  having  so  placed  the  obstruction  did  not 
enable  the  Corporation  to  recover  from  him  such  damages  and  costs, 
and  a nonsuit  was  entered. 

Declaration  : that  at  the  time  of  the  committing  of 
the  grievances  hereinafter  mentioned  the  plaintiffs  were 
possessed  of  a certain  road,  &c.,  which  was  under  their 
jurisdiction  and  control,  on,  over,  and  along  which  her 
Majesty’s  liege  subjects  were  accustomed,  and  of  right, 
to  pass  and  repass,  &c. ; and  the  defendant  before  the 
commencement  of  this  suit,  and  before  the  action  herein- 
after mentioned,  wrongfully  placed,  or  caused  or  suffered  to 
be  placed  and  remain  on  the  said  road,  &c.,  a certain  pile 
of  lumber  for  a long  time,  to  wit,  until  after  the  grievance 
hereinafter  mentioned,  without  the  consent  of  the  plaintiffs, 
and  thereby  obstructing  the  said  road  and  rendering  it 
unfit  for  the  use  of  travellers  and  difficult  for  them  to  pass, 
&c.,  and  caused  danger  to  her  Majesty’s  subjects  having 
occasion  to  pass  and  repass  thereon.  And  afterwards,  and 
before  the  commencement  of  this  suit,  and  before  the 
commencement  of  the  action  hereinafter  mentioned,  one 
A.  Callaghan  was  lawfully  driving  along  the  said  road, 
street,  or  public  highway,  and  with  bis  horses  and  vehicle, 
when  by  reason  of  the  said  pile  of  lumber  being  upon  and 
obstructing  the  said  road,  &c.,  as  aforesaid,  the  horse  of 
the  said  Callaghan,  whilst  being  lawfully  driven  as  afore- 
said, came  violently  in  contact  with  the  said  pile  of  lumber 
and  was  seriously  injured  thereby,  and  by  reason  of  the 
injuries  then  received,  and  without  any  fault  of  the  said 
Callaghan,  he  suffered  great  damage,  for  which  damage, 
and  for  permitting  the  said  pile  of  lumber  to  remain  on 
the  said  road,  and  for  the  non-removal  thereof,  the  said 
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Callaghan  sued  the  plaintiffs  as  such  Corporation  in  the 
County  Court  of  the  County  of  Simcoe,  as  in  the  declar- 
ation alleged,  and  such  proceedings  were  thereupon  had 
in  that  action  that  the  said  Callaghan  afterwards  by  the 
judgment  of  the  said  Court  recovered  against  the  plain- 
tiffs, as  such  Corporation  as  aforesaid,  and  as  being  respon- 
sible for  the  said  grievance,  the  sum  of  $50  for  the  said 
cause  of  action,  and  the  sum  of  $146.92,  his  costs  of  suit 
in  that  behalf ; and  the  said  plaintiffs  in  pursuance  of  the 
said  judgment  had  to  pay,  and  did  pay  the  amount  thereof, 
together  with  the  said  costs  of  the  said  action,  amounting 
in  all  to  the  sum  of  $186.92. 

The  second  count  was  similar  to  the  first,  except  that  it 
omitted  the  statement  that  the  obstruction  was  placed 
without  the  plaintiff’s  consent. 

The  common  counts  were  also  added. 

The  defendant  pleaded.  To  the  first  and  second  counts 
not  guilty,  and  leave  and  license. 

To  the  common  counts  : never  indebted,  and  payment. 

Issue. 

The  cause  was  tried  before  Burton,  J.,  and  a jury  at 
Barrie,  at  the  Spring  Assizes  of  1875. 

From  the  evidence  it  appeared  that  the  defendant  had 
wrongfully  placed  the  pile  of  lumber  on  the  road  and 
allowed  it  to  remain  there  for  a long  time ; and  that 
while  Callaghan  was  driving  along  the  road  with  his  horses 
and  waggon,  his  horses  ran  against  the  lumber,  and  one  of 
them  was  seriously  injured.  Evidence  was  also  given  of 
the  suit  b}^  Callaghan  against  the  plaintiffs  in  the  County 
Court  of  the  county  of  Simcoe  for  the  damages  he  had  sus- 
tained, by  reason  of  their  permitting  the  timber  to  remain 
and  for  its  non-removal  off  the  said  highway,  and  of  the 
recovery  of  judgment  against  them  for  the  sum  of  $50, 
which  the  plaintiffs  had  to  pay,  as  well  as  the  sum  of 
$136.92  for  Callaghan’s  costs  of  suit,  amounting  in  the 
whole  to  the  sum  of  $186.92,  which  sum  the  plaintiffs 
now  sought  to  recover  in  this  action  from  the  defendant. 

At  the  close  of  the  case,  the  learned  counsel  for  the  de- 
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fendant  moved  to  enter  a nonsuit,  on  the  ground  that  the 
action  would  not  lie. 

The  learned  Judge  maintained  the  objection,  and  entered 
a nonsuit,  but  reserved  leave  to  the  plaintiffs  to  move  to 
have  the  verdict  entered  in  their  favour. 

In  Easter  term.  May  19th,  1875,  McCarthy , Q.C.,  obtained 
a rule  nisi  accordingly. 

In  Michaelmas  term,  November  26th,  1875,  W.  Lount 
shewed  cause.  The  nonsuit  was  quite  right  and  should 
not  be  disturbed.  The  corporation  were  equally  liable 
with  the  defendant  for  allowing  the  obstruction  to  remain 
there,  and  are  therefore  joint  wrongdoers.  The  cases  are 
clear  that  there  can  be  no  contribution  amongst  wrong- 
doers: Merry  weather  v.  Nixon , 2 Sm.  L.  C.  7th  ed.,  527; 
Farebr other  v.  Ansley , 1 Camp.  343  ; Shackell  v.  Rosier , 
2 Bing.  N.  C.  634 ; Adamson  v.  Jarvis,  4 Bing.  66.  More- 
over, the  verdict  in  the  former  case  was  wrong.  The  evi- 
clidence  shewed  that  the  plaintiff  there  was  guilty  of 
contributory  negligence,  and  that  the  now  defendant  placed 
the  obstruction  there  with  the  leave  and  license  of  the 
defendants;  and  although,  as  a general  rule,  there  would 
be  no  authority  to  open  up  the  case  again,  we  are  entitled 
to  do  so  so  far  as  the  costs  of  the  suit  are  concerned.  The 
now  plaintiffs,  never  notified  the  defendant  of  the  action 
having  been  brought  against  them,  or  required  him  to 
■settle  it. 

McCarthy,  Q.  C.,  contra.  The  defendant  certainly  should 
be  held  liable  for  the  damages  and  costs  the  plaintiff's  in- 
curred in  defending  the  former  suit.  The  law,  as  stated  in 
Merryweather  v.  Nixon,  2 Sm.  L.  C.  7th  ed.  527,  as  to  there 
being  no  Contribution  amongst  wrongdoers,  is  not  disputed, 
but  the  parties  must  be  in  pari  delicto.  The  defendant, 
in  placing  the  obstruction  there  was  the  primary  cause 
of  the  accident,  and  therefore  he  must  indemnify  the 
plaintiffs.  The  plaintiffs,  also,  are  entitled  to  recover 
the  costs  they  incurred  in  defending  the  action,  as  they 
had  the  right  to  see  that  the  plaintiff  proved  his  claim. 
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The  cases  shew  where  a person  has  placed  an  obstruction 
on  the  streets,  so  as  to  cause  an  injury  .to  be  sustained, 
the  corporation  have  a remedy  over  against  such  party : 
Chicago  City  v.  Robbins , 2 Black  418,  affirmed  in  4 Wal- 
lace 657 ; Humphry s v.  Pratt,  5 Bligh  N.  R.  154;  Camp- 
bell v.  Campbell,  7 C.  & F.  176.  There  was  no  necessity 
for  the  plaintiffs  notifying  the  defendant  of  the  former 
action,  as  he  wTas  bound  to  have  taken,  notice  of  it: 
Dugdale  v.  Lovering,  L.  R.  10  C.  P.  196.  The  defendant 
cannot  now  open  up  the  former  action : Tarleton  v.  Tar- 
leton,  4 M.  & S.  20 ; Pewrose  v.  Shelton,  4 M.  & W.  504  ; 
Broom's  Legal  Maxims,  4th  ed.,  700. 

March  10th,  1876.  Hagarty,  C.  J. — I am  of  opinion 
that  the  plaintiffs  had  no  right  to  base  their  claim  to  re- 
cover against  the  defendant  on  the  fact  that  Callaghan 
had  recovered  against  them  for  injuries  arising  from  his 
collision  with  the  pile  of  lumber,  or  to  make  the  extent  of 
their  own  neglect  of  duty  the  measure  of  damages  in  this 
action. 

I think  it  is  contrary  to  legal  principles  that  because  a 
corporation,  by  the  neglect  of  a positive  duty  imposed  on 
them  by  statute  of  keeping  a highway  in  repair,  is  com- 
pelled to  pay  damages  to  a person  injured,  that  they  there- 
fore and  on  account  thereof  can  recover  against  a person 
who  caused  the  obstruction.  Yet  this  case  seems  to  have 
been  presented  wholly  in  that  view.  It  was  not,  of  course, 
urged  that  the  mere  fact  of  Callaghan’s  recovery  was 
sufficient.  The  merits  were  enquired  into,  and  Callaghan’s 
action,  as  it  were,  re-tried. 

In  this  aspect  of  the  case,  I think  the  nonsuit  was  right. 

A far  wider  question  is  opened,  and  we  have  to  decide 
whether  an  action  lies  at  all. 

American  authorities  are  not  very  safe  guides  on  the 
point,  as  many  of  their  Road  Acts  specially  give  a remedy 
over  against  a party  causing  an  obstruction,  &c.  The  case  * 
of  Chicago  City  v.  Robbins,  4 Wallace,  United  States 
Supreme  Court  Reports,  657,  fully  shews  this. 

24 — vol.  xxvi  c.p. 
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No  such  power  is  expressly  given  in  our  statutes. 

Our  Courts  have  held  that  a municipality  may  maintain 
an  action  for  damages  for  the  destruction  of  a bridge  be- 
longing to  them,  and  which  by  law  they  are  bound  to 
maintain,  as  in  Corporation  of  Wellington  v.  Wilson,  14 
C.  P.  299,  16  C.  P.  124 ; Corporation  of  Thurlow  v.  Bogart, 
15  C.  P.  601. 

In  Corporation  of  Wellington  v.  Wilson,  14  C.  P.  299, 
the  Court  held  that  the  responsibility  to  answer  in  dam- 
ages for  the  mere  repair  of  a highway  or  bridge  “ carries 
along  with  it  the  correlative  right  to  protect  that  property 
and  to  maintain  an  action  against  any  one  for  the  wilful 
damage  or  destruction  of  it.” 

In  the  Municipality  of  Sarnia  v.  Great  Western  R.  W. Co., 
17  U.  C.  P.  65,  in  an  action  for  overflowing  the  plaintiffs 
road  and  rendering  it  unfit  for  travel,  in  was  held  on 
demurrer  that  the  declaration  shewed  a good  cause  of 
action,  the  Court  holding  that  the  road  might  have  been 
purchased  by  the  municipality  from  a joint  stock  com- 
pany. 

McLean,  J.,  adding,  “We  cannot  assume  that  they  are 
not  proprietors,  though  we  are  aware  that  the  municipal 
corporations  are  not  proprietors  of  the  several  roads  which 
they  are  bound  to  repair.” 

In  Corporation  of  Sarnia  v.  Great  Western  R.  W.  Co.,  21 
U.  C.P.  59,  ejectment  was  brought  for  part  of  the  public  road, 
which  the  defendants  had  enclosed  with  a fence.  A nonsuit 
was  upheld,  on  the  ground  that  the  plaintiffs  could  not  main- 
tain ejectment,  that  though  the  statute  vested  the  roads  in 
the  municipalities,  it  did  not  necessarily  follow  that  it  con- 
veyed such  a freehold  and  estate  as  would  entitle  a muni- 
cipality to  maintain  ejectment:  that  though  in  a sense  they 
may  be  said  to  hold  the  freehold,  it  was  only  as  trustees 
for  the  public,  and  not  by  virtue  of  any  title  which  confers 
a right  of  exclusive  possession.  And  the  learned  Judge 
* (McLean)  refers  to  the  preceding  case  in  17  U.  C.  R.,  as  an 
authority  that  they  could  not  maintain  an  action  in  respect 
of  a public  road  as  if  it  were  their  private  property. 
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In  this  state  of  the  authorities  I do  not  think  we  are 
called  on  to  set  aside  the  nonsuit,  because  a more  extensive 
consideration  of  the  law  might  possibly  warrant  an  action 
against  a person  committing  a partial  nuisance  on  a high- 
way, not  destroying  it  or  enclosing  it. 

An  action  (assuming  it  to  lie),  for  merely  having  a pile 
of  timber  on  a roadside  would  be  tried  and  probably  be 
treated  by  a jury  in  a different  manner  from  a claim  pre- 
sented, as  this  action  was,  wholly,  as  I think,  on  a wrong 
theory  and  foundation. 

Gwynne,  J. — This  is  not  a case,  as  it  appears  to  me 
coming  within  the  principle  that  the  law  will  not  enforce 
any  contribution  among  wrong- doers.  The  plaintiffs’  claim 
is  not  asserted  upon  the  principle  of  contribution,  so  that 
Merry  weather  v.  JS'ixon,  8 T.  R 186,  and  cases  of  that 
class,  to  which  we  have  been  referred,  do  not  apply. 

The  plaintiffs  in  this  action,  assuming  them  to  have  been 
liable  in  the  action  at  the  suit  of  Callaghan,  were  so  only 
upon  the  ground  that  their  suffering  an  obstruction  to  re- 
main upon  the  highway  after  notice  express,  or  to  be 
implied,  of  its  existence,  was  an  independent  tort  com- 
mitted hy  themselves  for  the  consequences  of  which  they 
were  responsible.  What  the  plaintiffs  now  claim  is,  a right 
to  be  indemnified  against  the  consequences  of  the  tort  or 
public  nuisance  of  which  they  have  been  found  guilty, 
because  the  defendant  committed  the  nuisance  tortiously, 
as  respects  the  plaintiffs,  of  putting  upon  the  highway  the 
obstruction,  the  continuance  of  which  there,  by  the  suffer- 
ance or  neglect  of  the  plaintiffs,  has  been  adjudged  to  be 
an  independent  tort  committed  by  them. 

Now,  a claim  for  indemnity,  of  this  nature,  is  neither 
rested  upon  the  contention  that  the  relation  of  master  and 
servant,  or  of  principal  and  agent,  existed  between  the 
plaintiffs  and  the  defendant,  nor  upon  any  contract,  nor  upon 
the  principle  involved  in  Dixon  v.  Fawcus,  3 E.  & E.  537, 
and  cases  of  that  class,  namely,  that  the  plaintiffs  did,  igno- 
rantly or  innocently,  at  the  request  of  the  defendant,  and 
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by  his  procurement  and  for  his  benefit,  an  act  which  was 
in  fact  wrongful  to  a third  person,  and  subjected  the  plain- 
tiffs to  an  action  at  the  suit  of  such  third  person. 

This  case  could  not,  indeed,  by  possibility  come  within 
the  principle  of  Dixon  v.  Favjcus,  for  if  the  plaintiffs  had 
at  the  defendant’s  request  specially  permitted  him  to  pile 
the  timber  where  he  did,  such  permission  would  have  been 
unlawful,  to  the  knowledge  of  the  plaintiffs,  and  the  prin- 
ciple upon  which  Dixon  v.  Fawcus  proceeded  was  that  the 
plaintiff  was  by  the  fraud  of  the  defendant  procured  to  do 
an  act,  of  the  illegality  of  which  or  of  its  wrongfulness  to 
any  one  the  plaintiff  was  kept  in  ignorance  by  the  defen- 
dant. 

In  the  case  before  us  the  tort  of  the  defendant  is  wholly 
distinct  from  that  of  which  the  plaintiffs  were  adjudged  to 
have  been  guilty  in  the  action  against  them  at  Callaghan’s 
suit.  As  to  the  costs,  then,  of  that  action.  They  never 
could  be  recovered,  even  though  the  defendant  should  be 
under  an  obligation  to  pay  to  the  plaintiff's  the  amount 
which  was  recovered  against  them  for  the  damage  which 
Callaghan  had  sustained,  for  those  costs  were  in  no  sense 
incurred  at  the  defendant’s  request,  nor  can  they  be  said  to 
be  the  natural  and  necessary  consequence  of  the  defendant’s 
own  tort.  See  Baxenclale  v.  London , Chatham,  and  Dover 
K W.  Co.,  L.  R 10  Ex.  35.. 

As  to  the  amount  recovered  by  Callaghan  for  the  injury 
sustained  by  him.  No  case  has  been  cited  to  establish  the 
liability,  at  common  law,  of  one  who  has  committed  one 
public  nuisance  to  indemnify  a person  who  has  been  guilty 
of  an  independent  public  nuisance,  namely,  the  continu- 
ance of  the  first  in  existence,  from  the  consequences  of  such 
coutinuance;  and  this  seems  to  me  to  be  a correct  statement 
of  the  position  of  the  parties  to  this  action  in  relation  to 
each  other. 

As  a claim  in  the  nature,  of  indemnity,  the  present  action 
is  not  maintainable,  in  my  judgment,  unless  under  the  pro- 
visions of  a positive  statute. 

This  appears  to  be  the  view  taken  in  the  Courts  in  the 
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United  States,  where  such  a liability  to  indemnify  is  held 
to  exist,  as  appears  by  Morse  v.  Town  of  Richmond , 41 
Vermont  435,  and  cases  there  referred  to.  We  have  no 
statute  creating  such  a liability. 

It  may  be,  however,  that  our  Municipal  Institutions’  Act 
does  so  vest  the  highways  in  the  possession  of  munici- 
palities, and  does  give  them  such  a special  interest  in  pre- 
venting encroachments  upon  them  and  obstructions  of 
them,  that  a corporation  could  maintain  a civil  action 
against  a person  obstructing  the  highway  in  the  manner 
the  defendant  here  appears  to  have  done.  See  County  of 
Wellington  v.  Wilson  et  al.,  14  C.  P.  299,  and  16  C.  P.  121, 
and  Township  of  Thurloiv  v.  Bogert,  15  C.  P.  601,  although 
it  has  been  decided  in  Sarnia  v.  Great  Western  R.  W.  Co., 
21  U.  C.  R.,  that  ejectment  will  not  lie  at  the  suit  of  a 
municipality  against  one  for  enclosing  a portion  of  a high- 
way. However,  in  such  an  action  the  amount  recovered 
against  the  corporation  for  an  injury  sustained  by  an  indi- 
vidual could  not  be  regarded  as  establishing  the  measure  of 
damages  to  be  recovered  by  the  corporation ; but  in  this 
declaration  no  claim  whatever  is  made,  nor  in  the  argument 
has  any  other  been  suggested,  than  in  the  nature  of  a right 
to  be  indemnified  against  the  consequences  of  Callaghan’s 
recovery,  and  as  that  action  does  not,  in  our  opinion,  lie,, 
we  think  this  nonsuit  is  light. 

- 

Galt,  J.,  concurred. 


Rule  discharged. 
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Ross  v.  McLay. 

Registrars — Fees — Exhibiting  original  instrument — Abstract  index — Abstract 
of  title — 31  Vic.,  ch.  20,  secs.  20,  70,  sub-secs.  2,  11. 

On  an  application  at  a registry  office  to  see  the  registration  of  a deed 
the  applicant  gave  the  names  of  the  party  to  the  deed  and  the  lot 
described  therein,  and  was  shewn  the  original  registered  instrument: 
Held,  that  there  was  a sufficient  description  given  to  enable  the  Registrar 
to  find  thu  required  deed  without  giving  the  number  of  the  registra- 
tion ; and  that  under  32  Vic.,  ch.  20,  sec.  70,  sub-sec.  11,  the  fee  for 
exhibiting  such  original  instrument  was  only  ten  cents. 

Semble,  that  under  sec.  20  the  Registrar  is  bound  to  exhibit  the  abstract 
index  when  required  to  do  so,  and  the  fee  for  so  doing,  including 
reference  to  four  of  the  registered  instruments  therein  referred  to  is 
25  cents. 

Where  such  abstract  index,  containing  thirty-one  entries,  was  shewn  to 
an  applicant,  who  looked  at  the  same,  and  on  request  was  shewn  four 
of  the  registrations  in  it  : Held,  that  the  Registrar  could  only  charge 
25  cents,  and  not  as  for  a search  on  each  of  such  thirty-one  entries. 
Where  an  abstract  of  title  to  a lot  is  applied  for,  and  the  Registrar  fur- 
nishes only  a copy  of  the  abstract  index,  making  no  search  or  reference 
to  the  registration  : Held,  that  he  can  charge  only  as  for  such  copy, 
namely,  25  cents  for  the  first  100  words  and  15  cents  for  each  subse- 
quent 100. 

Per  G^lt,  J.— The  Registrar  is  the  person  by  whom  all  searches  are  to 
be  made  a person  enquiring  into  the  state  of  a title  has  no  right 
to  make  searches  and  inspect  the  registry  books,  but  may  requife  the 
Registrar  to  make  the  searches  and  produce  the  instruments  and  books 
of  the  office  relating  thereto  for  his  inspection. 

Action  on  the  common  counts  for  money  had  and  re- 
ceived, being  certain  overcharges  claimed  by  the  plaintiff 
to  have  been  made  by  the  defendant’ as  Registrar  of  the 
County  of  Brnce. 

The  cause  was  tried  before  D.  J.  Hughes,  Esq.,  the  J udge 
of  the  County  Court  of  the  county  of  Elgin,  sitting  for 
Harrison,  C.  J.,  without  a jury,  at  Walkerton,  at  the  Fall 
Assizes  of  1875. 

The  charges  complained  of  were  : — 

1st.  To  amount  of  fees  overcharged  by  the  defen- 
dant as  Registrar  of  the  County  of  Bruce,  for 
exhibiting  an  original  registered  instrument,  SO  25 


2nd.  To  amount  of  fees  overcharged  by  defendant 
for  four  references  to  registry  books  in  search- 
ing title  of  Lot  21,  Con.  I).,  Carrick 1 35 

3rd.  To  amount  of  fees  overcharged  by  the  de- 
fendant for  an  abstract  of  title  to  said  lot 1 60 
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The  facts,  so  far  as  material,  are  set  out  in  the  judgment. 

The  learned  Judge  entered  a verdict  for  the  plaintiff  for 
the  amount  claimed,  $3.20 

In  Michaelmas  term,  November  18th,  1875,  Robinson, 
Q.  C.,  obtained  a rule  nisi  to  enter  a verdict  for  the 
defendant  under  the  Law  Reform  Act. 

In  this  term,  February  9th,  1876,  J.  K.  Kerr,  shewed 
cause.  As  to  the  first  point.  The  plaintiff  merely  desired  to 
see  the  original  instrument,  and  for  this  the  registrar  could 
only  charge  10  cents.  Section  20  of  the  Registry  Act,  31  Yic. 
ch.  20,  provides  for  the  exhibition  of  original  instruments, 
and  sec.  70,  sub-sec.  11,  gives  the  fee  for  exhibiting  such 
instrument,  including  search  for  the  same,  namely,  10  cents. 
Then  as  to  the  second  point.  Section  20  also  requires  the 
registrar  to  exhibit  the  books  of  his  office,  which  would  in- 
clude the  abstract  index;  and  sec.  70,  sub-sec.  2,  entitles 
him  to  charge  for  this  duty,  including  all  necessary  searches, 
when  the  search  does  not  exceed  four  references,  25  cents. 
The  plaintiff  was  clearly  entitled  to  see  the  index, and  so  long 
as  he  did  not  require  more  than  four  references,  that  is,  to 
inspect  not  more  than  four  of  the  registered  instruments,  only 
25  cents  could  be  charged.  The  mere  fact  of  there  being 
thirty-five  registrations  on  the  index,  which  the  plaintiff 
had  the  opportunity  of  seeing,  cannot  entitle  the  registrar 
to  charge  as  for  a search  on  them  all.  Then  as  to  the  third 
point.  Ail  the  defendant  here  did  was,  to  copy  the  abstract 
index ; he  can,  therefore,  only  charge  as  for  a copy  under 
sec.  70,  sub-sec.  4,  namely,  25  cents  for  the  first  hundred 
words,  and  15  cents  for  every  additional  one  hundred;  and 
he  cannot  charge  as  for  a search  for  each  instrument. 
Sec.  30  provides  for  the  abstract  index  being  made,  and 
schedule  L.  points  out  its  form,  and  under  sec.  70,  sub- 
sec. 1,  the  fee  for  registering  any  instrument  includes  the 
entry  in  the  index,  and  therefore  the  search  necessary  to 
make  the  entry.  The  registrar  is  thus  paid  for  making 
such  index,  and  its  object  was  to  afford  greater  facilities  to 
the  public,  not  merely  to  lessen  the  registrar’s  labours; 
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and  where,  therefore,  he  merely  copies  the  index,  he  is  only 
entitled  to  so  charge  : Hope  v.  Ferguson,  17  U.  C.  R 219  • 
Re  Fount,  11  C.  P,  97 ; Smith  v.  Ridout,  5 XT.  C.  It.  617. 

Robinson,  Q.  C.,  contra.  As  to  the  first  point.  Sub-secs. 
2 and  11  must  be  read  together.  A search  in  a registry 
office  is  presumed  to  be  a search  for  title,  and  the  original 
can  onty  be  seen  as  incidental  to  such  search.  There  rnust^ 
therefore,  be  first  a search  under  sub-sec.  2,  for  which  the 
registrar  can  charge  25  cents,  and  then  for  exhibiting  the 
original  he  may  charge  10  cents  additional.  At  all  events, 
the  registrar  here  had  to  search  the  index,  as  plaintiff  did 
not  give  him  the  number  of  the  instrument.  McDonald  v. 
Bell,  21  U.  G.  R.  33  ; Lindsay  v.  Corporation  of  Toronto , 
25  C.  P.  335.  As  to  the  second  point.  The  plaintiff  here 
obtained  the  index,  by  which  he  was  enabled  and  had 
the  opportunity  to  search  for  all  the  registrations  on 
the  lot,  and  he  is  liable  to  be  charged  for  them.  If  he 
desired  merely  to  see  four  references,  he  should  have 
so  told  the  registrar,  and  he  would  have  shewn  them  to 
him.  As  to  the  third  point.  In  making  the  abstract,  the 
registrar  is  responsible  for  its  correctness,  and  he  is  pre- 
sumed to  search  each  particular  instrument,  and  is  therefore 
entitled  to  charge  for  so  doing.  The  fact  of  his  copying  the 
index  can  make  no  difference  at  all ; he  may  choose  to 
assume  the  responsibility  of  its  being  correct,  and  in  this 
case,  as  the  defendant  explained,  the  work  of  comparing, 
and  verifying  the  index  with  the  registrations  is  done 
when  each  instrument  is  entered.  The  plaintiff  did  not 
ask  for  a copy  of  the  index,  but  for  an  abstract  of  title. 
See  Consol.  Stat.  U.  C.  ch.  89,  sec.  67.  The  plaintiff  had 
no  right  to  make  a search  himself  or  inspect  the  books 
generally — that  is  the  duty  of  the  registrar. 

March  10th,  1876.  Galt,  J. — This  case  raises  the  ques- 
tion as  to  the  amount  of  fees  legally  chargeable  by  regis- 
trars on  searches  and  preparing  abstracts  of  title. 

It  will  be  convenient  to  consider  each  of  the  charges 
complained  of  separately ; and  as  the  questions  involved  are 
of  considerable  public  interest,  I have  set  out  the  evidence. 
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As  to  the  first.  The  plaintiff  stated:  “About  August, 
1874,  I went  to  the  registry  office.  It  was  Mr.  Logan,  the 
deputy  registrar,  who  waited  on  me.  I asked  him  to  shew 
me  the  registration  of  a deed,  giving  him  the  names  of  the 
parties  and  the  number  of  the  lot.  He  brought  me  an 
original  instrument  filed  corresponding  with  the  registration 
I had  asked  for.  I asked  for  the  registration,  because  it 
would  be  less  for  my  client.  I told  Mr.  Logan  it  was  the 
registration  I asked  for.  He  said  that  was  just  as  much  as 
the  other : that  Sydney  Smith  said  so.  I paid  them  35 
cents.  I had  always  contended  10  cents  was  the  fee.  I 
paid  35  cents  and  left. 

John  Logan  was  called  as  a witness,  and  denied  having 
charged  the  35  cents.  He  said  that  he  only  charged  10 
cents.  He  said,  however,  “ Original  documents  are  found 
either  by  the  person  giving  the  number  or  by  a search  in 
the  abstract  index.  If  we  knew  the  number  in  the  first 
place,  the  search  is  easily  made.  In  the  one  case,  that  is  if 
I first  search  the  abstract  index,  and  without  giving  the 
number,  I would  charge  35  cents.” 

Mr.  McLay,  the  defendant,  stated,  “If  a person  comes 
and  asks  to  see  a deed  registered,  without  giving  the  num- 
ber, I charge  for  a search  in  the  index,  25  cents,  and  then 
10  cents  for  searching  for  and  finding  the  deed  ; but  if  the 
number  of  the  instrument  is  given  I charge  only  10  cents.” 
By  sec.  70  of  31  Vie.  ch.  2,  “Every  registrar  shall  be 
allowed  the  following  fees  for  the  following  services,  and  no 
more  : * * Sub-sec.  11.  For  exhibiting  in  the  office  each 
original  registered  instrument,  including  search  for  same/ 
10  cents.” 

It  appears  to  me  impossible  there  could  be  a plainer  de- 
claration as  to  the  amount  to  be  charged  than  is  contained 
in  the  foregoing  sub-section.  The  abstract  register  was 
intended  for  the  purpose  of  facilitating  searches  to  be  made 
by  the  registrar.  He  was  paid  for  making  it,  and  is  paid 
for  making  entries  in  it.  Mr.  McLay,  however,  has  put  the 
case  in  the  following  form  : “ If  a person  comes  and  asks  to 
see  a deed  from  John  Jones  to  James  Brown,  without 
25 — VOL.  VOL  XXVI  C.P. 
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giving  the  number  of  the  registry,  but  merely  the  descrip- 
tion of  the  lot,  I should  begin  first  to  examine  the  index, 
and  then  to  search  for  the  instrument.  I would  make  a 
charge  for  two  searches.” 

This,  in  my  opinion,  is  contrary  to  the  express  words  of 
the  statute,  and  should  not  be  allowed. 

Second.  As  to  charges  for  four  references  to  registry 
be  ok  in  searching  title  of  lot  31,  Concession  I).,  Garrick. 

The  plaintiff*  stated : “ I went  to  the  registry  office,  and 
asked  him  to  shew  me  the  abstract  index  of  lot  31,  con- 
cession D.,  Garrick.  I looked  at  it  for  about  four  minutes, 
and  then  asked  him  to  shew  me  three  registrations  at 
length  of  these  entries  in  the  abstract  index.  , He  shewed 
me  the  registries  in  the  registration  books.  I confined 
myself  to  four  references.  I asked  him  how  much  there 
was  to  pay.  He  said  $1.65.  I said  that  was  too  much. 
He  then  said  $1.60.  I said  that  is  too  much.  I told  him 
he  was  overcharging  me  $1.25.  I paid  him  the  money 
that  he  demanded,  $1.60.” 

John  Logan  stated : “ I recollect  an  enquiry  made  on  10th 
March  by  Mr.  Ross  for  lot  31,  concession  D.,  Garrick.  I 
shewed  him  the  abstract  index.  He  examined  the  entries 
in  the  abstract,  index  respecting  that  lot.  He  asked  me 
then  for  the  registrations,  not  the  original  instruments,  in 
four  or  five  entries  ; more  than  two.  I cannot  say  whether 
there  wrere  four  or  five.  He  was  there  all  of  an  hour,  I 
believe.  I charged  him  $1.60.  I charged  him  for  the  four 
first  entries,  25  cents  ; and  for  each  subsequent  entry,  five 
cents,  and  that  is  all.  That  made  $1.60.  I think  there 
were  thirty-one' entries  in  all.” 

Mcljay,  the  defendant,  stated  : “ Mr.  Ross  came  into  my 
office  and  asked  me  for  a search  for  . lot  31,  concession  D., 
Garrick.  I got  the  proper  book  ; opened  it  at  the  proper 
place,  and  put  it  before  Mr.  Ross.  After  searching  up  and 
down  the  references  for  some  time,  he  asked  me  for  a piece 
of  paper  to  make  some  memorandums.  He  made  some 
jottings,  and  continued  running  through  the  abstract  index 
book  for  half  an  hour  at  least.  After  he  appeared  to  get 
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through,  he  asked  me  how  much  there  was  to  pay.  I 
charged  him  for  the  first  four  references  25  cents,  and  5 
cents  for  each  additional  reference,  of  which  there  were 
twenty-seven  on  the  list,  besides  the  four  first,  Si. 60.  I 
was  paid  for  the  preparation  of  the  abstract  index  book, 
and  when  a deed  is  registered  the  fee  includes  its  entry  in 
the  abstract  index.  If  a person  asks  to  look  at  that  abstract 
index,  without  reference  to  any  particular  book,  I charge  for 
looking  at  every  entry  on  that  abstract  index  as  to  a par- 
ticular lot,  whether  he  looks  at  all  the  entries  or  not.  If  a 
man  came  and  picked  out  any  four  entries,  which  he  would 
point  out,  I would  charge  for  a full  search,  because  he  must 
look  at  the  others.  I would  charge  for  all.” 

By  sub-sec.  2 the  registrar  is  allowed  “ For  searching  the 
registry  books  and  indices  relating  to  the  title  of  any  lot 
or  part  of  a lot  of  land  originally  patented  by  the  Crown, 
or  as  afterwards  sub-divided  into  smaller  lots,  shewn  by 
any  registered  map  or  plan  thereof,  when  not  exceeding 
four  references,  twenty-five  cents,  and  five  cents  for  every 
additional  reference;  but  in  no  case  shall  a general  search 
into  the  title  to  any  particular  lot,  piece  or  parcel  of  land, 
exceed  the  sum  of  two  dollars.” 

By  sec.  20  : “ The  registrar  shall,  when  required,  and  upon 
being  tendered  the  legal  fees  for  so  doing,  make  searches,” 
&c.,  “ and  he  shall  exhibit  the  original  registered  instrument, 
and  also  the  books  of  the  office  relating  thereto  when  the 
party  desires  to  make  a personal  inspection  thereof.” 

I agree  with  the  contention  of  the  learned  counsel  for  the 
defendant,  that  the  registrar  is  the  person  by  whom  all 
searches  are  to  be  made.  I have  carefully  perused  the 
statute,  and  I can  find  no  authority  for  saying  that  any 
other  person  has  a right  himself  to  make  searches  and 
inspect  the  registry  books,  but  the  party  desiring  to  enquire 
into  the  state  of  the  title  to  any  lot  has  a right  to  require 
the  registrar  to  make  the  searches  and  to  produce  the  in- 
strument, and  also  all  the  books  of  the  office  relating 
thereto,  for  the  inspection  of  the  applicant. 

It  was  not  until  1865  that  such  a book  as  an  abstract 
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index  was  kept ; and  it  appears  to  me  tliat  the  object  of 
the  Legislature  was  to  provide  the  means  for  facilitating 
the  examination  of  titles. 

The  only  reference  to  the  index  is  in  the  second  sub- 
section : “For  searching  the  registry  books  and  indices.” 

The  defendant  says  : “ If  a person  comes  and  asks  to  see 
a deed  registered,  without  giving  the  number,  I charge  for 
a search  in  the  index  25  cents,  and  then  10  cents  for  search- 
ing and  finding  the  deed  ” ; but  he  admits  that  if  the  party 
searching  wishes  to  see  the  registry  book  (not  the  instru- 
ment), he  has  a right  to  do  so  without  further  charge.  He 
says  : “ If  the  information  is  not  sufficient  as  exhibited  in 
the  abstract  index,  the  party  making  the  search  is  entitled 
to  see  the  detailed  registry  of  the  instrument  referred  to  in 
the  abstract  index,  and  the  fee  for  the  reference  to  the 
book  includes  an  examination  of  the  whole  of  the  reels- 

O 

tered  instrument.” 

In  the  case  before  us,  the  plaintiff  appears  to  have  asked 
to  see  the  abstract  index  of  a certain  lot.  This  was  shewn  to 
him,  and  upon  examining  it  he  selected  four  entries  respect- 
ing which  he  desired  further  information,  and  the  entries 
in  the  registry  books  as  respects  them  were  produced.  The 
book  contained  thirty-one  entries,  and  the  defendant  charged 
$1.60,  as  already  stated. 

On  examining  the  abstract  of  title  produced  at  the  trial, 
which  was  stated  to  be  a copy  of  the  abstract  index,  we  find 
the  lot  divided  into  several  small  portions,  not  only  by  the 
grantees  of  the  Crown,  but  also  in  the  original  conveyances 
from  the  Crown,  so  that,  in  reality,  a person  desirous  of 
obtaining  information  as  regards  one  portion  could  have  no 
interest  in  searching  the  title  as  to  another,  but  because  the 
entry  in  the  abstract  index  is  of  the  whole  lot,  the  defend- 
ant contends  that  he  has  a right  to  charge  a fee  on  each 
entry. 

But  it  is  impossible  to  put  the  case  more  strongly  against 
the  defendant  than  he  has  done  himself.  I mean  as  regards 
his  right  to  charge  as  for  a search  on  each  entry.  He  says  : 

“ If  a man  came  and  picked  out  any  four  entries,  which  he- 
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would  point  out,  I would  charge  for  a fall  search,  because 
he  must  look  at  the  others.  I would  charge  for  all.” 

When  it  is  borne  in  mind  that  it  is  the  duty  of  the 
registrar  himself  to  make  all  searches,  could  it  be  for  a 
moment  contended  that  if  he  looked  at  the  abstract  index 
he  could  charge  a fee  on  each  entry  because  he  must  look  at 
all  ? It  appears  to  me  that  the  Legislature,  in  directing  such 
an  index  should  be  kept,  and  in  providing  for  the  making 
of  it,  intended  it  should  be  kept  as  a means  of  facilitating 
searches,  and  not  that  a reference  to  it  should  be  considered 
as  a search,  much  less  that  whenever  the  registrar  exhibited 
it  to  an  applicant  the  latter  should  be  chargeable  as  for  a 
general  search,  which  is  the  result  of  the  defendant’s  con- 
tention. Although  there  is  no  fee  specially  mentioned 
for  exhibiting  the  abstract  index,  I agree  with  the  Chief 
Justice  that  it  may  be  treated  as  a search,  and  a fee  of  25 
cents  allowed. 

A reference  to  the  abstract  index  in  this  very  case 
which,  as  I have  stated,  is  contained  in  the  document  pro- 
duced at  the  trial,  will  satisfy  any  person  that  it  is  really 
and  truly  nothing  more  than  an  index.  It  conveys  no  in- 
formation whatever.  I select  one  or  two  instances : — 

Date.  Reg.  From  whom.  To  whom. 

1120.  B.&  S.  Sept.  29,  ’70.  Dec.  28,  ’70.  John  Sherwood  et  ux.  Martin  Schneider,  1 acre. 
1334.  Agt.  June  2, ’71.  Oct.  24, ’71.  Martin  Schneider  William  Hay,  part  “ 

1338.  Agt.  Oct.  26, ’71.  Oct.  31, ’71.  Martin  Schneider  William  Hay,  part  “ 

Patent  Nov.  4,  ’71.  Crown  To  John  Seiher  34  acre,  part. 

“ Nov.  6,  ’71.  “ To  Wm.  Hay.  98% 

From  the  foregoing  it  is  manifest  that  a person  claiming 
title  under  William  Hay  could  have  no  interest  in  lands 
previous^  granted  by  the  Crown  to  one  John  Shervrood, 
who  is  entered  in  the  abstract  as  the  first  grantee  of  a 
portion  of  the  lot. 

The  conclusion  at  which  I have  arrived  is,  that  the 
registrar  is  entitled  to  charge  a fee  of  25  cents  for  exhibit- 
ing the  abstract  index,  which  fee  would  include  four 
searches,  and  as  soon  as  the  person  searching  the  title 
points  out  the  instruments  respecting  which  he  desires  in- 
formation, then  the  registrar  is  called  upon  to  produce  the 
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registry  book  relating  to  them  without  further  charge, 
unless  the  number  exceeds  four. 

I think,  therefore,  the  learned  Judge  was  right  when  he 
disallowed  the  charge  of  $1.35  as  for  a general 'search. 

The  third  item  remains  to  be  considered.  To  amount  of 
fees  overcharged  by  the  defendant  for  an  abstract  of  title 
to  said  lot,  $1.60. 

The  plaintiff  stated:  “ The  next  day  (this  was  the  day 
after  the  search  above  referred  to)  I went  and  asked  Mr. 
McLay  for  a copy  of  the  abstract  index,  and  to  include  in 
the  document  I wanted  a description  in  full  of  two  of  the 
conveyances  mentioned  in  the  abstract.  I went  and  got 
the  document  I now  produce,  which  was  a copy  of  the 
abstract  index  I had  seen  the  day  before,  dated  ] 1th 
March,  1875.  I ordered  it  the  night  before,  and  the  de- 
fendant said  he  would  not  prepare  it  for  me  unless  I paid 
him  beforehand.  1 paid  him  then  $3.40,  and  I went  back 
the  next  day  and  got  the  document,  and  he  gave  me  back 
some  change,  and  he  charged  and  I paid  $3.05.  I told 
him  it  was  a great  deal  too  much.” 

John  Logan  said  : “ The  charge  was  $3.05.  The  charge 
was  made  up  as  follows:  For  the  search,  $1.60  ; for  the 
first  hundred  words,  25  cents ; for  each  subsequent  hun- 
dred words,  15  cents.’" 

The  defendant  said  : “ If  a person  asks  for  an  abstract  of 
lot  31  in  concession  D.,  Carrick,  1 would  charge  $3.05.  I 
would  charge  25  cents  for  the  first  four  entries,  aud  five 
cents  for  each  additional  entry.  These  are  what  I call 
searches  necessary  to  be  made  previous  to  making  out  the 
abstract.  I do  not,  as  a matter  of  fact,  make  any  reference 
to  any  instrument  other  than  what  appears  on  the  page  of 
the  abstract  index.  An  ordinary  abstract  is  nothing  but  a 
copy  of  the  page  of  the  abstract  index  book.  If  special  in- 
structions are  given,  all  or  any  of  the  descriptions  or  other 
matters  ordered  are  included.  I would  only  refer  to  the 
registries  for  my  own  protection.  I would  not  do  so  for 
the  protection  of  anyone  else.  It  is  my  duty  to  refer  to 
the  registers  for  the  public  good,  but  I do  not  do  it.  At 
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the  time  an  abstract  is  to  be  made  by  me,  it  is  my  duty  to 
the  public  to  refer  to  the  registration  book,  but  I do  not  go 
to  the  book.  I charge  for  it,  as  the  work  has  been  already 
done.  I dispense  with  making  the  examination,  because  I 
have  done  the  work  before.  I was  paid  for  that  by  the 
public,  and  when  I charge  for  a deed  I charge  for  the. 
entry.” 

So  far  as  the  decision  on  this  particular  item  of  charge  in 
the  present  case  is  concerned,  it  is  unnecessary  to  enter  into 
any  discussion.  It  is  sufficient  to  say  that  he  has  charged 
the  plaintiff  for  services  which  he  did  not  render,  and 
therefore  the  charges  must  be  disallowed. 

Hagarty,  C.  J. — As  to  the  first  claim.  Sec.  70,  sub-sec. 
11,  says:  “For  exhibiting  in  the  office  each  original  regis- 
tered instrument,  including  search  for  same,  ten  cents.” 

It  is  urged  for  the  defendant  that  this  (fee  is  only  the 
limit  when  the  applicant  states  the  number  of  the  instru- 
ment : that  if  he  do  not  so  state  the  number,  then  the 
registrar  has  to  make  another  search. 

I see  no  right  on  the  registrar’s  part  to  add  to  these  very 
plain  words  of  the  statute  a proviso  that  the  number  of  the 
instrument  must  be  stated.  The  applicant  may  not  have 
or  know  the  number,  and  his  not  knowing  it  may  be  the 
express  reason  for  his  requiring  the  search. 

I think  he  is,  of  course,  bound  to  give  such  a reasonably 
clear  description  of  the  instrument  he  desires  to  see  as  will 
enable  the  registrar  to  find  it.  If  he  say  that  he  desires  to 
see  a deed  made  by  William  James  to  Thomas  Jenkins  of 
all  or  part  of  a named  lot,  I think  the  registrar  can  easily 
find  it. 

I am  not  concerned  with  the  question  whether  the  regis- 
trar may  have  first  to  look  at  the  alphabetical  index  to 
ascertain  the  number,  and  then  to  find  and  produce  the 
instrument.  The  amount  of  his  trouble  is  not  the  question, 
but  the  legality  of  his  fee. 

Of  course  if  the  applicant  could  not  reasonably  identify 
the  instrument  he  wished  to  see,  it  would  be  different.  If 
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liis  enquiry  were,  whether  one  A.  B.  had  ever  made  a mort- 
gage affecting  lot  1,  1st  concession  of  , and  if  so, 

he  then  wished  to  see  it,  the  matter  would  assume  another 
aspect.  I do  not  think  the  number  essential,  if  the  descrip- 
tion be  otherwise  reasonably  clear. 

As  to  the  second  question. 

It  appears  the  plaintiff  was,  on  request,  shewn  the 
abstract  index  of  a named  lot.  He  then  asked  to  see  four 
of  the  registrations  named  there.  There  were  thirty-one 
entries  in  all.  The  plaintiff  contends  he  should  only  pay 
for  the  four  25  cents.  The  defendant  insists  that  the 
proper  charge  is  25  cents  for  the  first  four,  and  5 cents  for 
every  other  subsequent  entry,  in  all  $1.60. 

It  was  strongly  pressed  by  Mr.  Robinson  that  the  regis- 
trar is  not  bound  to  exhibit  the  abstract  index.  If  this  be 
so,  I see  a great  difficulty  hardly  met  by  the  statute. 

“ For  searching  the  registry  books  and  indices  relating  to 
the  title  of  any  lot,”  &c.,  “ when  not  exceeding  four  refer- 
ences, twenty-five  cents,  and  five  cents  for  every  additional 
reference.” 

This  is  the  whole  foundation  for  the  charges.  I do  not 
feel  very  clear  on  this  point  as  to  the  right  to  withhold  this 
index.  This  “ abstract  index  ” is  a book  of  the  office.  Sec. 
30  says  that  the  registrar  “ shall,  in  a proper  book  kept  for 
the  purpose  and  called  the  ‘ abstract  index,’  enter,”  &c., 
“ each  separate  lot,”  &c.,  and  every  instrument  mentioning 
any  such  parcel  or  lot. 

Sec.  20  says : “He  shall  exhibit  the  original  registered 
instrument,  and  also  the  books  of  the  office  relating  thereto 
when  the  party  desires  to  make  a personal  inspection 
thereof,  and  shall  give  certificates  of  all  copies  and  ex- 
tracts,” &c.,  “ of  and  concerning  the  parties  to  any  of  such 
documents,  or  of  the  witnesses  of  the  same,  or  any  other 
particulars  which  may  be  required,  but  no  registrar  shall 
allow  any  such  book  or  instrument  to  be  taken  out  of  his 
possession  or  custody.” 

I think  that  we  must  construe  this  20th  section  in  a rea- 
sonably liberal  spirit  in  favour  of  the  general  public,  and 
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not  wholly  from  the  registrar’s  point  of  view.  It  is  hard 
to  see  why  the  applicant  should  not  be  allowed  to  see  and 
peruse  a book  like  the  abstract  index.  We  may  read  the 
words  as  referring  to  the  principal  subject  of  the  clause, 
viz.,  the  lot  of  land,  and  the  words  “ original  instrument  ” 
to  be  any  original  instrument  relating  to  the  lot,  and  the 
books  of  the  office  relating  to  the  lot. 

For  whose  benefit  and  convenience  did  Parliament  direct 
its  preparation,  and  provide  for  the  expense  attendant 
thereon?  I cannot  think  that  it  was  wdiolly  for  the  benefit 
and  convenience  of  the  registrar,  and  to  enable  him  to 
make  his  searches  with  less  labour. 

I think  the  reasonable  construction  is,  that  an  applicant 
may  see  this  and  peruse  it.  If  the  registrar  can  refuse  to 
allow  it  to  be  seen,  then  I hardly  see  why  he  may  not 
merely  say  there  are  four,  or  twenty,  or  fifty  references; 
and  the  applicant  can  hardly — without  knowing  the  par- 
ticulars— single  out  any  one  or  more  that  he  may  require 
to  search. 

If  the  index  book  be  shewn  to  the  applicant,  I think  he 
may  certainly  ask  merely  for  certain  references,  not  ex- 
ceeding four,  and,  if  so,  then  25  cents  can  alone  be  charged. 

In  any  event,  when  the  registrar  has,  as  here,  shewn  the 
abstract  index  book,  I cannot  understand  on  what  prin- 
ciple he  can  charge  for  more  references  than  the  applicant 
asks  him  to  make. 

It  seems  to  me  that  this  most  important  question,  both 
to  the  registrars  and  the  general  public,  will  be  found 
practically  to  depend  on  whether  the  applicant  be  or  be  not 
entitled  to  see  this  index  book. 

When  the  applicant  does  not  require  any  certificate  as  to 
the  title  from  the  office,  but  merely  to  satisfy  himself  of 
the  manner  in  which  the  title  stands  in  the  office,  he  must 
in  practice  see  each  registration  in  some  shape  or  other  to 
satisfy  himself.  If  he  is  to  see  nothing,  and  merely  accept 
whatever  the  registrar  tells  him  orally,  I can  hardly  see 
how  any  one  attending  to  search  can  be  satisfied.  He 
must  either  say  first  that  he  wants  to  examine  all  the 
26 — VOL.  xxvi  c.P. 
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registrations  affecting  a named  lot,  or  that  he  merely  wants 
to  see  a certain  number  of  them,  perhaps  only  one  or  two 
out  of  fifty. 

I cannot  help  thinking  that  it  was  intended  that  he  may 
avail  himself  of  the  information  contained  in  this  abstract 
index  book,  and  pick  out  as  many  references  therefrom  as 
he  may  wish  to  see.  Then  the  sub-sec.  8 is  clear  enough. 

We  can  remember  the  practice  under  the  old  law.  On 
asking  to  search  on  a lot,  a book  was  produced,  shewing  all 
the  numbers  recorded.  The  applicant  asked  for  as  many 
as  he  wished,  and  the  book  in  which  the  memorial  was 
copied  was  produced  for  his  perusal.  Each  produced  was  a 
search. 

But  the  applicant  was  always  shewn  the  entries  in  the 
book.  The  9th  Vie.  ch.  34,  Act  of  1864,  sec.  16  allowed: 
“For  every  search  Is.  6d.,  provided  that  in  no  case  a general 
search  should  exceed  ten  shillings.”  In  that  case  the  regis- 
trar gave  no  certificate  ; he  merely  exhibited  each  registra- 
tion, as  asked. 

In  1853,  the  16  Vic.  ch.  187,  sec.  8,  directed:  “For 
searching  the  records  relating  to  the  title  of  any  lot,  and 
not  exceeding  four  references,  Is.  3d.,  and  Is.  3d.  for  every 
additional  four  distinct  references  ; and  so  in  proportion  for 
every  number  of  searches  made,  and  in  no  case  a general 
search  to  exceed  10s.” 

For  every  extract  furnished,  including  certificate,  Is.  3d.; 
and  9d.  for  every  hundred  words  additional. 

The  abstract  index  book  seems  to  be  first  introduced  by 
the  Act  of  1865. 

As  already  remarked,  it  is  a book  provided  at  consider- 
able expense  to  the  public.  I am  at  a loss  to  understand 
why, — as  an  additional  help  to  searching  titles,  as  an  im- 
provement on  the  old  system  of  merely  having  the  num- 
bers placed  opposite  the  lot, — this  abstract  book  should  be 
inaccessible  to  the  public. 

Sec.  22  of  the  present  statute  concludes  with  this  pro- 
vision: “And  all  such  books  so  furnished,  used  and  kept, 
shall  be  deemed  to  be  the  property  of  Her  Majesty  for  the 
use  and  benefit  of  the  public .” 
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My  very  strong  impression  is,  that  this  abstract  book  is 
accessible  to  the  public,  and  that  the  applicant  may  select 
as  many  references  to  be  examined  as  he  may  please,  and 
on  his  selection  and  requirement  depend  the  amount  of 
the  fees. 

On  an  opposite  construction  of  the  statute  the  applicant 
would  see  nothing  of  the  extent  of  registrations  on  any  lot. 
The  registrar  could  tell  him  how  many  there  may  be,  and 
he  must  then  elect  how  many  he  desires  to  examine.  A 
solicitor  may  attend  at  the  office,  and  have  with  him  a1 
number  of  title  deeds  of  the  lot.  He  will  not  require  to 
see  these,  and  he  may  have,  say  twenty  in  number,  and 
there  may  be  only  two  more  registrations.  He  only  desires 
to  see  these  two.  On  the  registrar’s  theory  he  would  be 
compelled  to  pay,  not  for  the  references  that  he  required, 
but  for  the  large  number  that  he  did  not  want  to  examine. 

I cannot  believe  the  Legislature  meant  this  to  be  the 
result.  It  would,  I think,  be  rendering  the  costly  abstract 
indices,  intended,  as  I believe,  for  public  use  and  con- 
venience, but  little  use  to  the  public,  though  of  vast  impor- 
tance to  the  official. 

As  to  the  third  item.  If  the  principle  adopted  in  the 
preceding  remarks  be  sound,  the  result  must  be  adverse  to 
the  defendant. 

Sec.  70,  sub-sec.  4.  The  abstract  required  is  to  contain 
“ such  particulars  as  any  numbers  of  the  registered  in- 
struments affecting  such  parcel  of  land  as  the  party  search - - 
ing  shall  require” 

It  is  to  be  regretted  that  the  language  of  our  statute  is 
not  more  precise  as  to  searches  and  fees. 

The  Imperial  Act  2 & 3 Will.  IV.,  ch.  87,  sec.  7,  says: 

“ All  persons  interested  in  making  searches  in  the  said 
register  office  shall  have  full  liberty  to  search  and  examine 
the  index,  abstract,  and  transcript  books  thereof,  and  to 
take  abstracts  or  other  short  notes  of  any  of  the  matters  in 
such  books,  and  also  to  inspect,  in  the  presence  of  some 
person  belonging  to  the  said  office,  any  original  memorial  to 
which  reference  shall  be  obtained  in  such  searches,  upon 
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every  such  person  paying  daily  the  fee  for  searching  in  the 
said  office,  and  also,  where  such  inspection  shall  be  had, 
the  inspecting  fee  by  this  Act  appointed,  and  no  more.” 

Sec.  21  provides  for  requiring  written  abstracts  of  regis- 
trations, certified  by  the  registrar,  giving  power  to  the 
applicant  to  limit  the  search  to  certain  times,  names,  parts 
of  the  land,  &c.  In  the  fee  scale  there  is  this  charge : — 
Fees — f From  every  person  making  searches  in  the  office, 
including  the  liberty  of  taking  notes  or  abstracts,  each 
day , 2s.  6d.” 

From  this  statute  we  may  gather  that  the  leading  idea 
is  to  provide  every  facility  to  the  public  to  enable  the  office 
books  to  be  patiently  examined  and  extracts  taken. 

A work  in  our  library,  Madden  on  Registration,  (1868) 
p.  255,  says : “ The  books  of  the  office  are  kept  for  the  in- 
formation of  the  public,  who  may  either  search  them  them- 
selves, or,  by  requisition,  obtain  an  official  search  and  a 
certificate  of  its  result.  Searches  of  the  former  kind  are 
called  Hand  Searches.”  The  author  then  refers  to  the 
foregoing  statute. 

It  is,  of  course,  to  be  observed  that  the  registrar  and 
officials  are  there  paid  by  salaries. 

Sec.  35  allows  the  Lords  of  the  Treasury  to  fix  salaries, 
increase  or  reduce  the  staff,  and  to  direct  all  or  any  part  of 
any  surplus  of  fees  received  by  the  registrar  “ to  be  laid 
out  or  expended  in  rendering  the  said  registry  offices  more 
useful  and  convenient  to  the  public.” 

In  Torrens  Registration  of  Titles,  p.  37  (also  in  the 
library),  it  quotes  the  Australian  Registry  Law,  which  in 
sec.  119.  directs  that  “Any  person  may,  upon  payment 
of  a fee  specified  in  schedule  U.  hereto,  have  access  to  the 
register  book  for  the  purpose  of  inspection,  at  any  reason- 
able time  during  the  hours  and  upon  the  days  appointed 
for  search.” 

I consider  that  if  the  registrar  exhibit  the  abstract  index 
book,  he  is  entitled  to  the  25  cents  fee,  even  if  the  applicant 
do  not  desire  to  make  any  further  reference.  The  words, 
“for  searching  the  registry  books  and  indices,”  I think, 
clearly  allow  this. 
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The  applicant,  if  he  desire  it,  may  make  four  references 
without  additional  charge. 

I have  read,  with  the  attention  such  an  authority  merits, 
the  judgment  of  the  late  Sir  John  Beverley  Robinson  in 
Webster  and  Registrar  of  Brant,  18  U.  C.  R.  87.  This  judg- 
ment was  on  the  law  of  9 Vic.  ch.  34,  amended  by  16  Vic. 
ch.  187. 

The  present  law  differs  in  many  essential  points.  I have 
noted  the  various  provisions  now  in  force,  as  to  the  books, 
the  rights  of  the  public  therein  and  thereto,  and  the 
language  now  used  as  to  searching  books  and  indices,  not 
found  in  the  previous  legislation. 

I need  hardly  add  that  we  in  no  way  countenance  the 
idea  that  any  person  can  go  to  the  office  fyles  or  personally 
search  among  the  office  books  or  records.  This  is  the 
registrar’s  duty.  He  is  to  produce  and  exhibit  what  is 
asked  for.  He  is  not  to  allow  records  out  of  his  possession, 
and  where  an  original  instrument  is  required  a special  fee 
is  allowed  therefor. 

The  Imperial  Act,  6 & 7 Wm.  IV.,  ch.  86,  sec.  35  (as  to 
parish  registers),  directs  that  “ Every  rector  * * regis- 

trar,” &c.,  “ who  shall  have  the  keeping,  for  the  time  being, 
of  any  register  hook  of  births,  deaths,  or  marriages,  shall  at 
all  reasonable  times  alloiv  searches  to  be  made  of  any 
register  book,”  &c.,  and  give  a certified  copy  of  any  entry,  &c. 

Parke,  B.,  in  Steele  v.  Williams,  8 Ex.  625,  says,  as  to 
the  party  searching,  at  p.  230  : “ He  would  have  no  right  to 
remain  an  unreasonable  time  looking  at  the  book,  nor  pro- 
bably to  require  the  parish  clerk  to  put  it  into  his  hands, 
for  it  is  the  duty  of  the  latter  to  superintend  the  search 
and  keep  a control  over  the  book.” 

It  was  urged  by  Mr.  Robinson  that  a decision  like  the 
present  will  deprive  registrars  of  a very  large  portion  of 
their  fees ; and  that  the  general  practice  of  the  officials 
throughout  the  province  has  been  the  same  as  that  of  the 
defendant. 

Our  duty  is  simply,  to  the  best  of  our  judgment,  to 
decide  what  is  the  true  meaning  of  the  language  used  by 
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the  Legislature  in  the  statutes  which  allow  these  fees  to  he 
charged.  If  our  construction  be  correct,  it  will  then  he  for 
the  consideration  of  the  law-making  power  to  consider  and 
decide  whether  the  registrars  are  properly  remunerated,  or 
whether  some  further  provision  as  to  fees  may  be  required. 

Gwynne,  J.,  concurred. 

Rule  discharged. 


Brown  v.  The  Toronto  and  Nipissing  Railway  Com- 
pany. 


JR.  W.  Co.— Liability  to  make  farm  crossings — Obstruction  to  highway — 
Special  damage — 14  & 15  Vic.  ch.  51  sec.  13 — C.  S.  C.  ch.  66  sec.  13. 

Under  14  & 15  Vic.  cli.  51,  sec.  13,  railway  companies  were  required  to 
erect  and  maintain  fences  on  each  side  of  the  railway  with  openings,  or 
gates,  or  bars  therein  “and”  farm  crossings,  &c.,  for  the  use  of  the 
adjoining  proprietors;  but  on  the  consolidation  of  this  Act  in  Consol. 
Stat.  C.  ch.  66,  sec.  13,  the  clause  was  changed  by  requiring  the  com- 
pany to  erect  and  maintain  fences,  &c.,  “at”  farm  crossings. 

Held , that  the  substitution  of  the  word  at  in  the  Consol.  Act  for  the 
word  and  in  the  former  Act,  varied  the  liability  of  railway  companies, 
and  imposed  no  duty  upon  defendants,  who  were  incorporated  by  31 
Vic.  chi  41,  to  make  farm  crossings. 

The  second  count  alleged  that  the  plaintiff  owned  lands  adjoining  an 
original  allowance  for  road  which  the  defendants'  railway  crossed,  and 
that  afterwards  the  municipal  council  opened  the  said  allowance,  but 
defendants  obstructed  it  by  fences  across  the  same  without  making  any 
crossing,  &c.  It  was  alleged  as  special  damage  and  proved  that  this 
was  the  only  communication  between  the  plaintiffs  and  the  town  line, 
and  the  plaintiff  was  precluded  from  egress  from  his  residence  and  a 
portion  of  his  farm  to  the  said  town  line,  and  was  thereby  prevented 
from  carrying  to  market  the  products  of  that  portion  of  his  said  farm, 
and  also  that  certain  cordwood  and  valuable  bark,  which  was  subse- 
quently destroyed  by  fire  and  rendered  useless. 

Held , that  this  was  sufficient  special  damage  to  enable  plaintiff  to  recover 
and  that  defendants  clearly  had  no  right  to  "obstruct  the  highway  after 
it  had  been  opened;  but  the  jury  having  disagreed  a new  trial  was 
granted  to  enable  the  facts  to  be  found. 

Declaration.  First  count : for  that  at  the  time  of 
the  building  of  the  defendants’  railway,  hereinafter  men- 
tioned, one  Marshall  B.  Crosby  was,  and  the  plaintiff 
now  is,  the  owner  of  certain  lands  (described)  ; and  that 
the  said  Marshall  B.  Crosby,  being  then  such  owner 
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or  proprietor,  sold  and  conveyed  to  the  defendants, 
for  right  of  way  across  the  lands  hereinbefore  de- 
scribed, a portion  of  the  same,  &c.,  but  without  in 
any  way  releasing  or  discharging  the  said  defendants 
from  the  duty  cast  upon  them  by  the  statute  in 
that  behalf  of  making  a crossing  over  the  said  railway 
upon  the  said  farm,  with  openings  or  gates  or  bars  therein  ; 
that  by  reason  of  the  building  of  the  defendants’  railway 
the  said  land  is  cut  into  two  portions,  one  lying  westerly 
and  the  other  easterly  of  the  said  railway,  and  one  portion 
of  the  said  farm  is  completely  cut  off  from  all  access  from 
the  other,  by  reason  of  the  defendants  having  built  their 
said  line  of  railway  and  erected  and  maintained  fences 
upon  each  side  of  the  same,  without  making,  at  any  place 
on  the  said  farm  a crossing,  &c.,  for  the  use  of  the  pro- 
prietors for  the  time  being  of  the  said  lands,  which  it  was 
the  duty  of  the  defendants  to  make  and  maintain,  so  as  to 
afford  the  proprietors  for  the  time  being  of  the  said  lands 
all  reasonable  convenience  for  cattle,  teams,  and  waggons, 
&c.,  to  pass  and  re-pass  the  same.  Yet  the  defendants  did 
not  build  the  said  crossing,  nor  make  any  such  openings, 
gates,  or  bars,  as  required  by  the  statute  in  that  behalf; 
whereby,  &c. 

Second  count : for  that  at  the  time  of  the  injuries  here- 
inafter complained  of  the  plaintiff  was,  and  now  is,  the 
owner  and  in  actual  possession  of  the  lands  and  premises 
in  the  last  preceding  count  mentioned,  which  said  lands 
and  premises  lie  immediately  adjoining  the  southern  limit  of 
the  original  allowance  for  a side  road  between  certain  lots 
named : that  in  the  construction  of  the  defendants’  railway  it 
became  necessary  for  them  to  cross  the  said  original  allow- 
ance for  side  road,  which  is  a common  and  public  highway 
lying  between  the  town  line  and  the  portion  of  the 
plaintiff’s  lands  on  which  he  resides,  and  from  which  he 
has  access  westwards  along  the  side  road  to  the  town  line 
and  the  other  leading  roads  with  which  it  is  connected ; 
and  the  defendants,  in  pursuance  of  the  powers  given  them 
by  law,  crossed  the  said  original  allowance  for  side  road 


208  COMMON  PLEAS,  HILARY  TERM,  39  VIC.,  1876. 


at  the  said  point,  and  afterwards  the  municipal  council 
&c.,  opened  the  said  original  allowance  for  road  and  ex- 
pended public  money  thereon  for  opening  the  same,  and 
the  same  was  and  has  ever  since  continued  and  now  is  a 
common  and  public  highway  ; whereupon  it  became  the 
duty  of  the  defendants  to  place  the  said  highway  in  such 
a condition,  at  the  place  where  their  said  road  crossed  the 
same,  as  not  to  impair  its  usefulness,  and  to  make  a good 
passage  or  road  crossing  for  waggons  and  teams  across 
their  said  railway,  and  to  keep  it  in  such  condition  as 
would  not  obstruct  the  said  highway  or  prevent  its  being 
used  j and  more  than  a reasonable  time  has  elapsed  since 
the  opening  of  the  said  original  allowance  to  enable  the 
defendants  to  place  the  said  highway,  at  the  place  aforesaid, 
in  a proper  and  passable  condition  ; but  in  breach  of  their 
duty  the  said  defendants  have  wrongly  and  injuriously 
obstructed  the  said  highway,  and  have  their  line  of  railway 
and  ditches  and  fences  across  the  same  without  making 
any  opening,  bridge,  or  crossing  whatsoever,  although  they 
have  been  frequently  requested  and  notified  so  to  do  by 
the  corporation  of  the  said  township,  and  by  the  plaintiff ; 
and  by  reason  of  the  fact  that  the  only  mode  or  direction 
in  which  the  plaintiff  has  means  of  egress  from  his  resi- 
dence upon  the  said  lands,  and  from  all  that  portion  of  his 
said  lands  lying  eastward  of  the  said  railway,  to  the  town 
line  aforesaid,  is  westwards  along  the  said  highway,  and  by 
reason  of  the  obstruction  aforesaid,  the  said  highway  has 
been  rendered  and  has  continued  impassable  and  utterly 
useless  to  the  plaintiff  for  the  purpose  of  reaching  the  said 
town  line  from  any  portion  of  his  said  lands  lying  east- 
wards of  the  said  railway,  or  from  his  said  residence  ; and 
the  residence  of  the  plaintiff  upon  his  said  fanp  has  been 
completely  shut  out  from  communication  with  the  said 
town  line  upon  the  western  boundary  of  his  said  farm, 
which  said  town  line  is  the  only  road  to  which  he  has 
access  leading  in  the  direction  in  which  the  market  for  the 
produce  of  his  said  farm  lies ; and  the  plaintiff  has  been 
prevented  from  passing  along  the  said  highway,  or  original 
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allowance  for  side  road,  for  tlie  purpose  of  passing  to  and 
from  one  portion  of  his  said  farm  to  another,  and  from 
driving  along  the  said  highway  for  the  like  purpose,  and 
for  the  purpose  of  removing  the  produce  of  his  said  farm 
or  of  bringing:  to  market  cordwood  and  certain  valuable 
bark,  which  have  since  been  destroyed  by  fire  and  rendered 
useless  to  the  plaintiff.  And  the  plaintiff*  sues  only  in 
respect  of  damages  sustained  within  six  months  next  pre- 
ceding the  commencement  of  this  action. 

First  plea : not  guilty,  by  statute,  Consol.  Stat.  C.,  ch. 
66,  sec.  9,  sub-sec.  5,  and  secs.  12,  13,  14,  and  19;  31  Vic. 
ch  41,  sec.  2,  0.,  Public  Acts. 

Third  plea  to  first  count : that  at  the  time  of  the  con- 
struction of  the  said  railway  over  the  said  lands,  the  said 
lands  were  covered  with  woods  and  unoccupied,  by  reason 
whereof  there  was  no  duty  cast  upon  the  defendants  by 
any  statute  in  that  behalf  of  making  a crossing  over  their 
said  railway  upon  the  said  lands  ; and  the  defendants  have 
had  no  notice  since  the  building  of  their  said  railway,  and 
up  to  the  commencement  of  this  action,  that  a crossing  was 
required  upon  the  said  lands. 

The  cause  was  tried  before  Hagarty,  C.  J.,  and  a jury,  at 
Toronto,  at  the  Spring  Assizes  of  1876. 

At  the  close  of  the  plaintiff’s  case,  the  defendants’  coun- 
sel moved  to  enter  a nonsuit,  on  the  grounds  : As  to  the 
first  count : that  the  right,  if  any,  to  have  a crossing  was 
in  Crosby,  the  owner,  at  the  time  the  railway  was  built, 
and  no  such  right  having  been  reserved  in  the  deed  from 
the  plaintiff  to  the  Company  none  existed  : that  no  right 
exists  in  the  case  of  wild  land,  and  the  land  was  wild 
when  the  defendants  acquired  it,  at  all  events  in  such  case 
a request  must  be  proved : that  the  statute  does  not  create 
any  obligation  to  provide  farm  crossings  at  all,  but  only 
openings,  &c.,  in  fences,  where  the  farm  crossings  are  already 
in  existence.  As  to  the  second  count : that  the  plaintiff  has 
no  ground  of  complaint : that  the  railway  might  lawfully 
cross,  there  having  been  no  road  there  when  the  railway 
was  constructed : that  the  company  are  only  bound  to 
27 — vol.  xxvi  c.p. 
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restore  the  road  to  its  original  state  of  usefulness,  and  it  is 
not  shewn  that  the  road  was  ever  fit  for  use,  or  that  the 
company  in  the  construction  of  the  railway  have  impaired 
its  usefulness : that  the  plaintiff  does  not  shew  any  special 
damage  in  himself  beyond  the  rest  of  the  public : that  as 
the  land  in  question  has  always  been  in  defendants’  pos- 
session, an  action  will  only  lie  by  the  municipality : that 
the  venue  is  improperly  laid,  the  land  being  in  Ontario, 
and  not  in  York. 

The  learned  Chief  Justice  overruled  the  objections  but 
reserved  leave  to  the  plaintiff  to  move. 

The  jury  were  unable  to  agree,  and  were  discharged. 

In  this  term,  February  9th,  1876,  McMichael , Q.  C., 
obtained  a rule  nisi  on  the  leave  reserved. 

In  the  same  term,  February  18th,  1876,  W Macdonald 
i shewed  cause.  Under  the  14-15  Vic.  ch.  51,  sec.  13,  a clear 
right  existed  in  the  owner  to  have  the  crossing  made,  and  he 
never  released  this  right.  The  right  is  not  merely  personal, 
but  was  appurtenant  to  the  land  and  passed  with  it.  The 
plaintiff  can  therefore  maintain  the  action.  The  substitution 
of  the  word  “at”  in  the  Consol.  Stat.  U.  C.,  ch.  66,  sec.  13, 
instead  of  the  word  “ and,”  used  in  the  previous  Act,  does 
not  take  away  such  right : Reist  v.  Grand  Trunk  R.  W. 
Co.,  15  U.  C.  R.  355 ; Elliott  v.  Buffalo  and  Lake  Huron 
R.  W.  Co.,  16  U.  C.  R.  289;  Studer  v.  Buffalo  and  Lake 
Huron  R.  W.  Co.,  25  U.  C.  R.  160.  Then  as  to  the  objec- 
tions under  the  second  count.  The  evidence  shews  that 
the  road  has  not  always  been  impracticable,  and  had  been 
previously  used.  The  road  was  a highway  before  the  rail- 
road was  built,  and  it  is  not  necessary  to  shew"  that  it  was 
used  before  that  time  ; for  having  been  set  apart  as  a 
highway  it  continues  as  such,  and  the  defendants  are  liable 
for  obstructing  it.  The  plaintiff  shews  sufficient  special 
damages,  namely,  no  other  means  of  ingress  and  egress  to 
and  from  his  lands:  Baird  v.  Wilson,  22  C.  P.  491;  Mc- 
Carthy v.  Metropolitan  Board  of  Works,  L.  R.  7 C.  P.  508. 
As  to  the  venue  being  local,  this  objection  cannot  be 
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sustained  : Irwin  v.  Corporation  of  Bradford,  22  C. 

P.  19. 

McMichael,  Q.  C.,  contra.  There  is  no  right  to  a crossing 
as  it  should  have  been  expressly  reserved  in  the  deed  to  the 
plaintiff.  However,  the  substitution  of  the  word  “at”  in 
the  present  Act  has  taken^away  such  right.  Then  as  to 
the  obstruction.  The  defendants  are  only  bound  to‘  restore 
the  highway  to  its  former  state  of  usefulness,  whereas  the 
road  was  always  obstructed,  and  was  not  in  existence 
when  the  railway  was  built.  Also,  the  evidence  does  not 
shew  that  the  plaintiff  has  suffered  any  peculiar  damage 
to  himself  beyond  that  of  the  public  in  general : Baird  v. 
Wilson,  22  C.  P.  491 ; Benjamin  v.  Storr,  L.  R.  9 C.  P. 
400 ; Joliffe  v.  Wallasey  Local  Board,  L.  R.  9 C.  P.  62. 

March  10th,  1876,  Galt,  J. — It  appeared  that  at  the 
time  when  the  railway  of  the  defendants  was  constructed, 
the  land  now  the  property  of  the  plaintiff  belonged  to  one 
Crosby,  who  on  the  25th  of  June,  1870,  made  a deed  to 
the  company  of  a strip  of  land  across  the  north-west  quar- 
ter of  lot  10,  in  the  1st  concession  of  Uxbridge,  for  their 
railway,  no  reservation  of  a right  to  a crossing  being  con- 
tained in  the  deed.  On  the  31st  of  March,  1873,  Crosby 
conveyed  this  quarter  lot  to  the  plaintiff  “ with  the  except 
tion  of  a certain  portion  now  occupied  by  the  Toronto  and 
Nipissing  Railway,  the  land  at  the  date  of  these  several 
conveyances  being  wood-land,  and  unimproved. 

[The  learned  Judge  then  set  out  the  first  count  of  the 
declaration,  and  proceeded]  : 

By  the  14-15  Vic.  ch.  51,  “ An  Act  to  consolidate  and 
regulate  the  general  clauses  relating  to  railways,”  sec- 
tion 13  enacted,  “ That  fences  shall  be  erected  and  main- 
tained on  each  side  of  the  railway,  &c.,  with  openings  or 
gates  or  bars  therein,  and  farm  crossings  of  the  road  for 
the  use  of  the  proprietors  of  the  lands  adjoining  the  rail- 
way.” But  on  the  consolidation  of  the  statutes,  Consol. 
Stat.  U.  C.  ch.  66,  sec.  13,  a very  material  alteration  was 
made  in  this  provision,  and  the  obligation  on  the  company 
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appears  to  have  been  restricted  to  maintaining  fences  at 
farm  crossings.  The  words  are  “ with  openings  or  gates 
or  bars  therein,  at  farm  crossings  of  the  road  for  the  use  of 
the  proprietors,  &c.” 

There  is  no  doubt  that  the  substitution  of  the  word  at 
for  the  word  and,  has  made  a change  in  the  liability  of  a 
railway  company,  and  as  this  alteration  was  made  many 
years  before  these  defendants  were  incorporated,  31  Vic. 
ch.  41,  we  must  consider  it  was  the  intention  of  the  Legis- 
lature to  impose  upon  them  such  obligations  only  as  were 
embodied  in  the  then  existing  Railway  Clauses  Consolida- 
tion Act. 

It  therefore  appears  to  us  that  there  was  no  duty  cast 
upon  the  defendants  by  the  statute,  as  alleged  in  the 
declaration,  to  make  a farm  crossing  for  the  use  of  the 
plaintiff,  and  consequently  the  plaintiff  cannot  recover  on 
that  count. 

As  respects  the  second  count,  at  the  end  of  the  plaintiff’s 
case  Mr.  Cameron  objected  “that  the  plaintiff  has  no 
ground  of  complaint : that  the  railway  might  lawfully 
cross,  there  having  been  no  road  there  when  the  railway 
was  constructed,  and  they  are  only  bound  to  restore  it  to  its 
original  usefulness  : that  this  road  was  never  so  that  the 
plaintiff  could  use  it,  and  he  is  no  more  damnified  than 
the  rest  of  the  public. 

The  declaration  contains  the  allegation  that  the  plaintiff 
sustained  “ damage  peculiar  to  himself,”  which,  according 
to  the  leading  case  of  WintSbottom  v.  Lord  Derby,  L.  R. 
2 Ex.  316,  would  enable  him  to  maintain  this  action.  The 
evidence  fully  bore  out  this  allegation. 

Then  as  to  the  question  of  the  liability  of  the  defendants 
to  make  the  crossing  in  question.  It  is  unnecessary  for  us 
to  decide  this,  for  the  reason  that  it  was  proved  at  the  trial 
that  they  had  constructed  and  maintained  fences  across  the 
road  after  it  had  been  opened  by  the  council,  and  this  they 
clearly  had  no  right  to  do,  and  if  the  plaintiff  sustained 
damage  in  consequence  of  these  fences,  he  has  a right  of 
action. 
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This  point,  about  the  erection  of  the  fences,  does  not 
appear  to  have  been  called  to  the  attention  of  the  learned 
Chief  Justice  at  the  trial,  when  the  question  of  the  crossing 
was  raised. 

We  have  nothing  to  do  with  the  damages  on  the  decision 
of  this  rule.  All  we  are  called  upon  to  say  is,  whether,  on 
the  evidence  before  us,  the  plaintiff  could  be  nonsuited,  and 
as  we  are  of  opinion  that  it  should  be  left  to  the  jury  to 
say  to  what  extent,  if  any,  he  was  damaged,  and  if 
such  damage  was  peculiar  to  himself  over  and  above  the 
general  damage  to  all  the  Queen’s  subjects,  with  a proper 
direction  as  to  the  law  in  such  cases. 

The  law  is  fully  discussed  in  the  elaborate  judgment  of 
Willes,  J.,  in  Beckett  v.  Midland  R.  W.  Co.,  L.  R 3 C.  P.  82, 
which  is  approved  in  Metropolitan  Board  of  Works  v. 
McCarthy , L.  R 7 H.  L.  243. 

But  we  think  we  ought  not  to  decide  the  cas£  finally 
without  the  facts  being  found. 


Rule  absolute  for  new  trial. 
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Regina  v.  Kerr  and  Wilson. 

Insolvency — Fraudulent  disposal  of  goods — Special  jury — Mistrial — Act  of 
1869,  secs.  147,  148,  Act  of  1875  secs.  141,  149. 

The  prisoners  were  indicted  under  the  147th  sec.  of  the  Insolvent  Act  of 
1869,  for  having  within  three  months  preceding  the  execution  of  an 
assignment  in  Insolvency  pawned,  pledged,  and  disposed  of,  otherwise 
than  in  the  way  of  trade,  certain  goods  which  had  remained  unpaid  for 
during  the  said  three  months.  The  goods,  which  had  been  purchased 
on  credit,  the  period  of  which  had  not  expired  when  the  prisoners  were 
indicted,  were  given  on  the  day  of  assignment,  but  before  its  execution  : 
to  a clerk  on  account  of  salary  due  him,  and  to  indemnify  him  against 
accommodation  endorsements : to  a carter  in  their  employment,  in 
satisfaction  of  a sum  of  money,  previously  deposited  with  them : and 
to  a person  who  had  given  them  accommodation  notes.  The  indict- 
ment was  found  on  the  23rd  October,  but  the  information  had  been 
laid  and  the  prisoners  arrested  before  the  1st  September,  when  the 
Insolvent  Act  of  1875  came  into  force. 

Held , that  the  disposal  of  the  goods  as  above  was  an  offence  within  sec. 
147  5 and  that  it  was  no  objection  that  such  disposal  was  not  to  their 
own  use,  but  to  satisfy  creditors : and  that  the  time  of  credit  on  which 
the  insolvents  had  purchased  the  goods  had  not  expired  when  defend- 
ants made  their  assignment. 

By  sec.  149  of  the  Act  of  1875,  the  Act  of  1869  was  repealed,  but  there 
was  a saving  clause  as  regards  proceedings  commenced  and  pending 
thereunder,  and  as  regards  all  contracts,  acts,  matters,  and  things  made 
and  done  before  such  repeal,  to  which  the  said  Act  of  1869  would  have 
applied. 

Held,  that  the  prosecution  as  well  as  the  offence  came  within  this  saving 
clause,  the  laying  of  the  information  being  the  commencement  of  the 
prosecution,  while  the  said  disposal  was  a contract,  &c.,  done  before 
such  repeal. 

Sec.  148  of  the  Act  of  1869  provided  that  all  offences  punishable  under 
that  Act  should  be  tried  by  a special  jury.  Sec.  141  of  the  Act  of 
1875,  directed  that  all  offences  punishable  under  that  Act  should  be 
tried  as  other  offences  of  the  same  degree  ; and  by  sec.  159,  as  respects 
matters  of  procedure  merely,  the  provisions  of  that  Act  should  super- 
sede the  Act  of  1869. 

In  this  case,  before  the  trial,  the  Crown  gave  notice  of  and  struck  a 
special  jury,  who  were  in  attendance  at  the  trial,  but  the  Crown,  not- 
withstanding, elected  to  call  and  try  the  case  by  a common  jury.  The 
prisoner’s  counsel  objected  thereto  and  the  case  proceeded,  the  prisoners 
entering  into  a full  defence,  but  subject  to  such  objection,  which  was 
renewed  at  the  close  of  the  case,  with  the  further  objection  that  there 
had  been  a mistrial. 

Held , that  the  case  should  have  been  tried-  by  a special  jury,  for  the 
offence  was  not  punishable  under  the  Act  of  1875,  and  the  matter  was 
not  one  of  procedure  within  sec.  149 : that  there  had  therefore  been  a 
a mistrial,  which  the  prisoners  under  the  circumstances  had  not  waived 
their  right  to  insist  upon  : and  that  this  was  a “question  of  law  which 
arose  on  the  trial,”  which  might  properly  be  reserved,  and  not  an 
objection  to  be  raised  by  challenge  to  the  jury. 

This  was  a case  reserved  by  Galt,  J.,  at  the  last  Winter 
Sittings  of  the  Court  of  Oyer  and  Terminer  at  Toronto. 
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The  defendants  were  indicted  for  a misdemeanor  under 
the  147th  section  of  the  Insolvent  Act  of  1869,  namely,  for 
having,  within  three  months  next  preceding  the  execution 
by  them  of  a deed  of  assignment  in  insolvency,  pawned, 
pledged,  or  disposed  of,  otherwise  than  in  the  ordinary  way 
of  their  trade,  their  property,  which  had  remained  unpaid 
for  during  the  said  three  months. 

The  defendants  pleaded  not  guilty. 

The  Crown,  before  the  trial,  had  given  notice  of  and 
struck  a special  jury,  who  were  called  and  appeared  in  the 
jury  box  for  the  trial,  when  the  counsel  for  the  Crown 
declined  to  try  the  defendants  by  the  special  jury,  and  a 
jury  was  sworn  from  the  ordinary  jury  panel,  the  counsel 
for  the  prisoners  objecting  to  the  trial  by  the  common 
jury;  and  the  case  proceeded,  subject  to  this  objection. 

The  indictment  contained  three  counts,  and  three  sepa- 
rate dispositions  of  property  were  given  in  evidence  on 
these  several  counts. 

These  were  as  follows : First,  giving  goods  to  a clerk  to 
the  amount  of  the  salary  due  to  him,  and  on  account  of 
accommodation  endorsement  by  him,  the  value  of  the  goods 
not  being  equal  to  the  amount  of  salary  due  : secondly y 
giving  goods  in  satisfaction  of  a sum  of  money  deposited 
with  them,  about  a month  previous,  by  a carter  in  their 
employment : and  thirdly,  giving  goods  to  a person  who 
had  made  notes  for  their  accommodation,  to  protect  him 
against  the  amount  of  the  notes. 

These  goods  were  given  on  the  day  of  the  execution  of 
the  assignment  in  insolvency,  but  before  it  was  executed, 
and  were  not  entered  in  the  ordinary  book  of  the  de- 
fendants ; and  they  had  been  purchased  by  the  defendants 
from  various  merchants  and  were  unpaid  for,  but  the  credit 
for  them  had  not  expired  \vhen  this  indictment  was  found, 
on  23rd  October,  1875;  but  the  information  on  which  the 
indictment  was  founded  was  laid  in  August,  and  the  de- 
fendants  had  been  arrested  and  held  to  trial  to  answer 
before  the  1st  of  September,  when  the  Insolvent  Act  of 
1875  came  into  operation. 
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At  the  close  of  the  case  for  the  Crown,  it  was  objected 
on  behalf  of  the  prisoners  : — 

1.  That  the  Act  of  1869,  on  which  the  indictment  was 
framed,  was  repealed,  and  that  there  was  no  provision  in 
the  Act  of  1875,  allowing  offences 'under  the  Act  of  1869 
to  be  prosecuted  after  the  Act  of  1875  came  into  force,  and 
that  the  indictment  in  this  case  was  found  in  October, 
1875. 

2.  That  the  clause  on  which  the  indictment  was  framed 
applied  only  to  a case  where  the  insolvent  pawns,  pledges, 
or  disposes  of  property  to  apply  the  money  arising  there- 
from to  his  own  use  directly,  and  not  to  a case  where  the 
property  is  sold  or  given  to  a creditor  in  payment,  satisfac- 
tion, or  on  account  of  a debt  or  claim  due  or  becoming  due 
by  the  insolvent  to  the  creditor. 

3.  That  an  offence  is  not  committed  if  the  credit  for 
the  property  disposed  of  by  the  insolvent  on  his  purchase 
of  it  had  not  expired  at  the  time  of  the  disposal,  or  at  the 
time  of  finding  the  indictment. 

4.  That  there  was  a mistrial,  the  case  having  been  tried 
by  a jury  taken  from  the  common  panel,  instead  of  by 
the  special  jury  struck  for  its  trial. 

The  jury  found  the  prisoners  guilty. 

The  learned  Judge,  at  the  request  of  the  prisoners’ 
counsel,  stayed  judgment,  and  reserved  a case  for  the 
opinion  of  the  Court  on  the  objections  taken. 

In  this  term,  February  15th,  1875,  the  case  was  argued. 

J.  H.  Cameron,  Q.  C.,  Beaty,  Q.  C.,  and  Bigelow , for  the 
defendants.  The  indictment  should  have  been  tried  by 
the  special  jury.  The  offence  was  committed  under  the 
Act  of  1869.  Section  148  of  that  Act  requires  offences  to 
be  so  tried.  The  Consol.  Stat.  U.  C.  ch.  31,  which  gives 
the  mode  of  striking  a special  jury,  provides,  in  section  108, 
that  such  jury  when  struck  is  the  only  one  that  can  try 
the  case.  Section  141  of  the  Act  of  1875  could  not  apply, 
as  the  offence  was  committed  under  the  Act  of  1869 ; 
neither  could  section  149,  as  this  is  not  a matter  of  pro- 
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eedure.  There  was  clearly,  therefore,  a mis- trial  : Arch. 
Crown  Prac.  76-7.  The  next  point  is,  that  the  offence,  if 
at  all,  having  been  committed  under  the  Act  of  1869,  the 
saving  clause  in  the  Act  of  1875,  namely,  all  contracts, 
acts,  matters,  and  things  done  before  said  repeal,  would  not 
include  it.  Moreover  the  Act  of  1869  would  not  apply,  for 
the  disposal  of  the  property  was  not  for  the  defendants’  use 
directly,  but  in  payment  of  a debt : Williams  v.  Golding , 
L.  R.  1 C.  P.  69 ; Sancliman  v.  Breach,  7 B.  & C.  96 ; and 
because  at  the  time  of  such  disposal  the  period  of  credit 
had  not  expired.  Regina  v.  Thomas,  22  L.  T.  N.  S.  28, 
relied  upon  by  the  Crown,  is  no  authority  upon  the  point, 
as  it  is  decided  on  the  English  Act,  which,  in  this  respect, 
differs  from  ours. 

McKenzie,  Q.  C.,  and  A Ic Michael,  Q.  C.,for  the  Crown.  The 
common  jury  was  the  proper  one  to  try  the  offence.  The 
venire  for  the  jury  was  a matter  of  procedure,  and  there- 
fore came  within  the  provisions  of  section  149  of  the  Act 
of  1875.  The  point  was  not  one  that  could  be  reserved, 
but  the  prisoners  should  have  challenged  the  array,  and 
then  error  could  have  been  brought:  Regina  v.  Mellor , 
7 Cox  C.  C.  454,  Dears.  & B.  468  ; Regina  v.  Martin,  L.  R. 
1 C.  C.  378.  Then  as  to  the  offence  itself.  It  clearty  came 
within  the  meaning  of  section  147  of  the  Act  of  1869,  and 
the  word  “ contract”  in  the  saving  clause  of  the  Act  of 
1875  would  include  the  offence  here.  If  a limited  meaning 
had  been  given  to  the  word  contract,  the  argument  might 
have  some  force. 

J.  H.  Cameron,  Q.  C.,  in  reply.  The  provision  as  to 
procedure  can  only  apply  where  some  mode  of  procedure 
is  specially  given  by  the  Act,  and  there  is  no  special  pro- 
cedure given  for  the  jury.  The  venire  for  the  special  jury 
can  be  procured  on  motion : Archhold's  Crown  Prac.  76. 
The  question  was  one  of  law,  and  was  properly  reserved. 
The  challenging  of  the  array  would  not  raise  the  question 
as  to  the  right  to  the  special  jury,  but  could  merely  be 
an  objection  to  the  common  jury,  namely,  as  to  the  mode 
of  striking  or  calling  the  jury,  &c.,  and  there  would  be  no 
28 — vol.  xxvi  c.P. 
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such  objection  here.  Moreover,  as  no  objection  was  taken  at 
the  trial  to  the  point  being  reserved,  it  cannot  be  raised  now. 

March  10th,  1876.  Hagarty,  C.  J. — The  Act  under  which 
the  misdemeanours  were  committed  expired  on  1st  Sep- 
tember, 1875,  except  so  far  as  regards  proceedings  com- 
menced and  then  pending  thereunder,  and  also  as  regards  all 
contracts,  acts,  matters, and  things  made  and  done  before  such 
repeal,  to  which  said  Act  or  any  of  its  provisions  thereof 
would  have  applied  if  not  so  repealed,  and  especially  such 
as  are  contrary  to  the  provisions  of  said  Act  having  reference 
to  fraud  and  fraudulent  preferences ; and  as  to  all  such 
contracts,  acts,  matters,  and  things,  the  provisions  of  said 
Act  shall  remain  in  force  as  if  this  Act  had  never  been 
passed : 38  Vic.  ch.  16,  sec.  149,  D. 

The  indictment  was  not  framed  till  23rd  October,  1875, 
after  the  new  Act  came  into  force ; but  the  information  had 
been  laid  and  the  persons  arrested  in  the  preceding  August. 

The  authorities  seem  clear  that  the  laying  of  the  infor- 
mation and  subsequent  proceedings  are  the  commencement 
of  the  prosecution : Rex  v.  Willace,  1 East  P.  C.  186  ; 
Russell  on  Crimes,  4th  ed.,  vol.  i.,  471 ; Regina  v.  Brooks , 
1 Den.  C.  C.  217 ; Regina  v.  Austin , 1 C.  & K.  621,  under 
a statute  requiring  the  prosecution  to  be  commenced  within 
a year  after  the  commission  of  the  offence.  It  had  been 
objected  that  the  indictment  was  the  commencement,  (a) 

I think  this  prosecution  will  fall  under  the  saving  words 
in  our  Act  of  1875,  “ except  so  far  as  regards  proceedings 
commenced  and  then  pending  thereunder.” 

The  offences  here  charged  are  under  section  147  of  the 
Act  of  1869,  for  doing  certain  acts  within  three  months 
preceding  the  execution  of  the  deed  of  assignment. 

By  sec.  148  all  offences  punishable  under  that  Act  are  to 
be  tried  before*a  special  jury,  to  obtain  which  the  prose- 
cuting officer  is  authorized  to  take  the  proceedings  neces- 
sary in  a civil  case  to  obtain  such  jury. 

The  Act  of  1875,  in  sec.  149,  containing  the  repealing 


(a)  9 Geo.  IV.,  ch.  69,  sec.  4. 
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and  saving  clauses,  says  : “ Provided  always,  that  as  respects 
matters  of  procedure  merely,  the  provisions  of  this  Act 
shall,  upon  and  after  the  said  1st  September,  supersede 
those  of  the  said  Act  even  in  cases  commenced  and  then 
pending,  except  cases  pending  before  any  official  assignee  in 
his  judicial  capacity.” 

Now,  the  offences  under  the  new  Act  are  similar  in  sub- 
stance to  those  under  the  former,  except  that  (sec.  140)  the 
three  months  are  reckoned  from  the  demand  of  assignment 
or  writ  of  attachment,  a voluntary  assignment,  as  in  the 
present  case,  being  no  longer  allowed. 

Then  sec.  141  says:  ‘'Every  offence  punishable  under 
this  Act  shall  be  tried  as  other  offences  of  the  same  degree 
are  triable,  in  the  province  where  such  offence  is  com- 
mitted.” In  other  words,  triable  as  ordinary  misdemeanours 
by  the  common  jury  panel. 

The  difficulty  here  arises,  that  this  offence  is  committed 
under  the  old  Act,  and  cannot  well  be  called  an  offence 
“ punishable  under  this  Act.” 

If  the  clause  had  been  for  the  abolition  of  special  jurors 
for  the  trial  of  offences  against  the  Bankrupt  Laws,  it 
might  be  argued  that  it  would  be  pure  matter  of  proce- 
dure, like  a change  in  the  law  of  evidence  or  mode  of  proof, 
and  as  the  offence  was  complete  before  the  new  Act,  the 
law  of  the  Court  would  govern. 

I hardly  see  that  we  can  hold  the  necessity  for  a special 
jury  being  done  away  with  in  this  case.  The  law  seems 
clearly  laid  down,  that  when  once  a special  jury  has  been 
struck  the  case  must  be  tried  by  that  jury  : Rex  v.  Perry, 
5 T.  R.  453. 

It  seems  to  me  that  this  case  ought  to  have  been  tried 
by  the  special  jury. 

Though  this  special  jury  is  in  attendance  on  the  venire 
facias  produced  by  the  sheriff,  the  Crown  elects  or  decides 
to  try  the  case  by  the  common  panel.  The  defendants’  counsel 
objects  and  declares  that  it  will  be  a mistrial.  The  common 
jury  is  empanelled  and  the  case  goes  on,  the  defendants 
making  full  defence.  At  the  close  of  the  case  for  the 
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prosecution,  the  defendants’  counsel  makes  several  objec- 
tions, amongst  the  rest,  that  there  was  a mistrial,  as  the 
jury  was  taken  from  the  common  panel  instead  of  the 
special  jury. 

The  learned  Judge  stated  he  would  reserve  all  these 
points  under  this  statute  for  the  consideration  of  this 
Court. 

The  Crown  does  not  appear  to  have  objected  to  this 
course. 

The  defendants  were  convicted. 

It  is  now  objected  b^  the  Crown  that  this  is  not  a ques- 
tion of  law  arising  on  the  trial. 

Regina  v.  Mellor, 7 Cox  C.  C.  454;  Dears  & B.  468, is  relied 
on.  One  W.  T.,  a man  in  the  panel,  had  gone  on  the  jury 
in  a capital  case,  instead  of  another  juryman,  J.  H.  T.,  who 
was  called  and  sworn  without  challenge.  It  was  supposed 
that  it  was  J.  H.  T.  The  prisoner  was  convicted,  and  the 
mistake  as  to  the  jury  was  not  discovered  till  the  next 
day.  Sir  Wm.  Wightman  reserved  the  case  under  the 
statute.  There  was  a great  conflict  of  opinion  amongst 
the  fourteen  judges. 

I incline  to  think  that  my  brother  Gwynne,  in  his 
analysis  of  the  case,  has  shewn  that  it  does  not  support  the 
Crown’s  objection. 

This  point  is  noticed, but  not  decided,  in  Regina  v.  Martin , 
L.  It.  1 C.  C.  378.  The  Court  decided  that  it  had  no  juris- 
diction in  the  case  reserved,  adding,  at  p.  381,  “ Our  decision 
does  not  prevent  the  prisoner  from  having  recourse  to  a 
writ  of  error  if  such  a writ  will  lie  under  the  circumstances.” 

The  substantial  objection  seems  to  be  that  the  common 
jury  panel  was  wholly  incompetent  to  try  the  defendants; 
and  that  they  could  only  be  tried  by  a special  jury,  and 
that  that  special  jury  was  struck  and  was  in  attendance. 

Mr.  McKenzie  urged  that  the  defendants  should  have 
challenged  the  array. 

The  question  as  to  challenging  the  array  is  ratb^r  ob- 
scure. It  is  almost  always  for  something  going  wrong  in 
the  manner  of  striking  or  calling  the  jury,  favour  or  par- 
tiality, &c. 
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In  Rex  v.  Perry , 5 T.  R.  453,  which  cites  Rex  v. 
Franklin,  2 Sess.  Cas.  533,  at  length,  the  defendant,  in 
misdemeanor,  was  tried  and  convicted,  and  it  was  objected 
that  the  trial  was  by*  a jury  that  had  no  authority. 
A rule  had  been  obtained  for  a special  jury  for  certain 
sittings  and,  not  being  then  tried,  it  was  urged  that  it 
could  not  be  tried  by  the  same  jury  at  subsequent 
sittings,  but  that  a new  rule  should  have  been  made  by  the 
Court.  It  was  strongly  urged  that  he  was  too  late  : that 
he  ought  to  have  challenged  the  array  : that  he  had  chal- 
lenged a juror,  who  was  then  removed,  and  a tales  sworn : 
and  that  after  challenge  to  the  poll,  there  could  be  no  chal- 
lenge to  the  array,  citing  1 Inst.  It  was  also  argued,  that 
if  after  a rule  for  a special  jury  the  parties  proceed  to  trial 
before  a common  jury,  the  verdict  shall  not  be  impeached, 
for  the  defendant  must  either  make  challenge  to  the  array 
or  let  judgment  go  by  default ; but  if  he  appear,  and  a de- 
fence was  made,  he  is  by  that  precluded  to  make  any 
objection  to  the  jury  afterwards,  and  so  it  was  adjudged, 
on  13  W.  3,  in  an  anonymous  case,  in  an  action  for  words. 
Raymond,  C.  J.,  delivered  judgment,  but  not  referring  to  the 
challenge  question,  as  he  held  the  trial  to  be  by  the  right 
jury. 

In  Green  v.  Cole,  2 Saund.  228,  252,  error  was  assigned 
upon  a misreturn  of  the  venire.  It  was  objected  that  the 
defendant  might  have  challenged  the  array, and  havingmade 
no  objection  at  the  trial,  he  could  not  now  assign  it  for  error. 
To  which  it  was  answered  there  was  no  fault  in  the  officer  for 
which  he  might  have  challenged  the  array,  but  that  it  was 
the  erroneous  act  of  the  Court  to  misaward  the  venire. 
This  was  cited  by  the  counsel  for  the  defendant,  in  answer 
to  the  argument  that  he  should  have  challenged  the  array, 
in  Rex  v*  Franklin. 

The  subject. is  discussed  with  great  diversity  of  opinion  in 
O'Connell  v.  The  Queen,  11  Cl.  & F.  155.  The  bulk  of 
authority  seems  to  be  against  a challenge  to  the  array  in  a 
case  like  this. 

Personally,  I hardly  see  how  it  could  be  worked  out- 
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The  panel  or  array  challenged  was  all  right ; no  misconduct 
or  miscarriage  against  anybody — there  could  be  no  judg- 
ment against  the  array. 

In  this  case  there  was  certainly  no  fault  in  the  sheriff 
executing  either  jury  process.  There  was  no  fault  in  the 
Court  as  to  awarding  either  process.  The  fault  would,  if 
any,  be  in  forcing  the  defendants  to  trial  by  the  common 
panel  on  their  making  objection.  How  should  this  objec- 
tion then  be  raised  ? If  the  defendants  could  not  challenge 
the  array  on  the  ground  that  such  array  or  jury  panel  was 
incompetent  to  try  them,  they  must — finding  the  Court 
would  not  interpose — elect,  either  to  offer  no  defence,  and 
let  everything  go  by  default,  or,  as  here,  go  to  trial,  as  it 
were,  under  protest. 

It  is  said  in  Archbold’s  Crim.  PI.  18th  ed.  156  : “It  may  be 
remarked,  that  if  a rule  be  made  for  a special  jury,  and  the 
parties  proceed  to  trial  before  a common  jury,  the  verdict 
cannot  be  afterwards  impeached,”  citing  only  Bex  v.  Perry , 
5 T.  R.  473. 

Here,  however,  the  objection  was  taken  before  the  em- 
panelling of  the  jury,  and  also  at  the  close  of  the  case  for 
the  prosecution,  and  the  real  difficulty  is,  that  the  statute 
directed  that  the  case  is  to  be  tried  by  a special  jury. 

But,  on  the  whole,  it  would  seem  that  this  was  a ques- 
tion of  law  arising  upon  the  trial,  capable  of  being  reserved. 

The  late  decision  of  our  Court  of  Queen’s  Bench  in  Regina 
v.  Patteson,  36  U.  C.  R.  129,  establishes  that  the  question 
whether  the  Crown  improperly  challenged  or  made  certain 
jurymen  stand  aside,  while  the  jury  was  being  selected,  and 
which  proceeding,  objected  to  by  the  defendant,  was 
allowed  by  the  Court,  was  a question  of  law  that  could  be 
reserved. 

The  question  here  is,  as  to  the  capacity  of  the  common 
panel  to  try  the  defendants,  a special  jury  having  been 
struck  and  in  attendance. 

Our  Act  of  1869,  sec.  80,  after  abolishing  the  right  of 
new  trial  in  criminal  cases,  says:  “No  writ  of  error  shall 
be  allowed  in  any  criminal  case,  unless  it  be  founded  on 
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some  question  of  law  which  could  not  have  been  reserved, 
or  which  the  Judge  presiding  at  the  trial  refused  to  reserve 
for  the  consideration  of  the  Court  having  jurisdiction  in 
such  cases ; but  nothing;  in  this  section  shall  be  construed 
to  prevent  the  subsequent  trial  of  the  offender  for  the  same 
offence  in  any  case  where  the  conviction  is  declared  bad 
for  any  cause  which  makes  the  former  trial  a nullity,  so 
that  there  was  no  lawful  trial  in  the  case.” 

I do  not  think  that  this  clause  necessarily  takes  away  the 
writ  of  error  in  fact.  If  the  question  of  law  cannot  pro- 
perly be  reserved,  then  no  other  course  would  be  open  to 
the  defendants. 

I am  very  sorry  that  we  are  embarrassed  by  this  rather 
technical  objection  to  the  simple  process  provided  by  the 
statute  for  determining  a question  like  the  present.  A 
writ  of  error  is  a rather  cumbrous  and  expensive  pro- 
ceeding. 

I am  of  opinion  there  has  been  a mistrial,  and  that  the 
defendants  should  have  been  tried  by  the  special  jury;  and 
I think  they  have  not  waived  the  difficulty,  as  the  objection 
is  that  the  common  panel  could  not  deal  with  the  case. 

If  the  parties  were  brought  in,  and  the  formal  entries 
made  on  the  roll,  the  objection  would  appear,  as  the  venire, 
I presume,  would  be  set  out,  shewing  that  the  trial  was  by 
the  common  panel. 

It  appears  in  the  indictment  that  the  offence  was  com- 
mitted under  the  former  Act  of  1869.  This  would  not  so 
appear  until  such  entries  were  made,  and,  possibly,  a writ 
of  error  could  issue  thereon,  notwithstanding  our  statute 
of  1869. 

I think  we  are  entitled  to  regard  this  as  a question  of 
law  arising  at  the  trial,  and,  at  all  events,  since  our  statute, 
there  need  be  no  difficulty  as  to  the  effect  of  our  holding 
that  there  was  a mistrial. 

The  objection  taken  by  Mr.  Cameron  as  to  the  evidence 
shewing  the  disposal  of  the  insolvents’  property  was  not  to 
apply  the  proceeds  to  their  own  use,  but  to  pay  or  satisfy 
a creditor,  can  be  answered  by  the  case  cited  of  Regina  v. 
Thomas,  22  L.  T.  N.  S.  138. 
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If  the  objection  prevailed,  it  would  defeat  the  wise  policy 
and  provisions  of  the  bankrupt  laws  for  the  general  protec- 
tion of  creditors. 

If  the  goods  were  unpaid  for  at  the  time  of  such  fraud- 
ulent disposition,  I do  not  see  it  matters  whether  the  time 
of  credit  therefor  had  or  had  not  expired. 

Gwynne,  J. — The  evidence  given  at  the  trial  has  estab- 
lished beyond  doubt,  in  my  opinion,  an  offence  within  the 
147th  section  of  the  Insolvent  Act  of  1869. 

There  is  no  weight  in  the  objection  that  at  the  time  of 
the  execution  of  the  deed  of  assignment  in  insolvency 
the  credit  upon  which  the  insolvents  had  purchased  the 
goods  had  not  expired.  The  three  months  referred  to  in 
the  147th  section  expired  when  the  defendants  went  into 
insolvency  by  executing  the  deed  of  assignment,  and  the 
offence  is  the  disposal  within  the  three  months  next  pre- 
ceding the  execution  of  the  deed  of  assignment,  otherwise 
than  in  the  ordinary  way  of  trade,  of  goods  not  paid  for  by 
the  insolvents  when  the  insolvency  attaches. 

Three  things  are  necessary  to  constitute  the  indictable 
offence  : 1.  A disposal  of  goods,  property,  or  effects,  other- 

wise than  in  the  ordinary  way  of  their  trade.  2.  Such 
disposal  taking  place  within  the  three  months  next  pre- 
ceding the  execution  of  the  deed  of  assignment;  and  3. 
That  the  goods  so  disposed  of  remain  unpaid  for  by  the  in- 
solvents when,  by  executing  the  deed  of  assignment,  they 
made  themselves  insolvent. 

The  case  of  Regina  v.  Thomas,  22  L.  T.  N.  S.  138,  is  an 
authority  that  the  disposal  made  of  the  goods  by  the  defen- 
dants in  this  indictment  is  within  the  prohibition  of  the 
statute. 

It  also  appears  to  me  to  be  beyond  doubt  that  the  clauses 
of  the  Act  of  1869,  entitled  “offences  and  penalties,” 
namely,  from  146  to  153,  inclusive,  are  retained  in  force, 
after  the  1st  day  of  September,  1875,  by  the  149th  section 
of  the  Act  of  1875,  which  provides  that  after  the  1st  of 
September,  the  Act  of  1869  shall  be  repealed,  except,  1^ 
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so  far  as  regards  proceedings  commenced  and  then  pending 
thereunder ; and,  2,  As  regards  all  contracts,  acts, 
matters,  and  things  made  and  done  before  such  repeal,  to 
which  the  said  Act  or  any  of  the  provisions  thereof  would 
have  applied,  if  not  so  repealed.  As  to  all  which  contracts, 
acts,  matters,  and  things,  the  provisions  of  the  said  Act 
shall  remain  in  force,  and  shall  be  acted  upon  as  if  the  Act 
of  1875  had  never  been  passed. 

The  disposal  by  the  defendants  of  their  property,  other- 
wise than  in  the  ordinary  way  of  their  trade,  was  undoubt- 
edly an  act,  matter,  or  thing  done  before  the  1st  of  Septem- 
ber, to  which  the  provisions  of  the  147th  section  of  the  Act 
of  18G9  would  have  applied. 

The  only  question  which  remains  is,  whether  or  not  the 
point  which  was  reserved  by  the  learned  Judge  who  tried 
the  case,  as  to  the  constitution  of  the  jury,  is  one  which 
could  properly  be  reserved,  or  whether  it  can  be  raised 
only  by  writ  of  error. 

The  indictment,  in  my  opinion,  should  have  been  and 
could  only  have  been  tried  by  a jury  constituted  as 
directed  by  the  148th  section  of  the  Act  of  1869,  that  is  to- 
say,  by  a special  jury. 

That  section,  for  what  reason  it  is  difficult  to  understand, 
enacts  that  the  offence  shall  he  tried  “ by  a special  jury, 
to  obtain  which  the  prosecuting  officer  is  required  and 
authorized  to  take  such  proceedings  as  in  a civil  case  are 
necessary  to  obtain  such  a jury.” 

The  proviso  as  to  procedure  in  the  149th  section  relates  to 
proceedings  in  insolvency,  and  the  141st  section  provides  for 
the  trial  of  offences  committed  against  the  Act  of  1875,. 
which  the  offence  in  this  indictment  alleged  is  not,  inas- 
much as  insolvency  by  a voluntary  deed  of  assignment 
cannot  take  place  under  that  Act. 

The  indictment  not  having  been  tried  by  the  special 
jury  which  was  empanelled  to  try  it  under  the  Act  of 
1869,  but  having  been  tried  by  a jury  called  from  the  com- 
mon panel,  the  special  jury  having  been  present  and 
answered  their  names,  the  trial  must,  I think,  be  pro- 
29 — VOL.  XXVI  C.P. 


226 


COMMON  PLEAS,  HILARY  TERM,  39  VIC.,  1876. 


nounced  to  be  a nullity.  If  the  defendants  consent,  in  the 
presence  of  the  imperative  terms  of  the  148th  section,  that 
the  offence  shall  be  tried  by  a special  jury,  could  have 
waived  the  objection,  there  is  no  doubt  that  such  consent 
was  not  given.  Their  counsel  objected  to  the  jury  at  the 
trial,  and  this  is  one  of  the  points  reserved  by  the  learned 
Judge  for  our  consideration. 

The  only  question  that  remains,  therefore,  is,  whether 
this  is  a point  which,  within  the  terms  of  the  Act  for  re- 
serving points  of  law  in  criminal  cases,  could  be  reserved  ; 
and  after  the  best  consideration  I have  been  able  to  give  to 
this  case,  as  well  as  to  the  case  of  Regina  v.  Mellor,  7 Cox 
C.  C.  454,  Dears.  & B.  468,  I am  of  opinion  that  it  can  be, 
without  presuming  to  question  the  authority  of  the  majority 
of  the  Court  in  that  case,  the  decision  in  which  is  in  my 
judgment  quite  consistent  with  our  holding  that  in  the  case 
Before  us  the  point  reserved  is  one  which  can  be  properly 
reserved,  and  which  therefore  we  have  jurisdiction  to  de- 
termine. . 

It  is  to-be  borne  in  mind  that  with  several  of  the  learned 
Judges  who  constituted  the  majority  of  the  Court  in  that 
case,  the  consideration  that  the  matter  complained  of  con- 
stituted in  their  opinion  no  mis-trial,  had  the  objection 
been  raised  even  upon  a writ  of  error,  operated  very 
strongly.  Moreover,  the  particular  point  of  objection  in 
that  case  was  very  different  in  its  nature  from  the  point  of 
objection  in  this  case.  So  much  so,  indeed,  as  it  appears  to 
me,  that  after  a careful  perusal  of  the  several  reasons  given 
by  all  the  learned  Judges  for  their  judgments  in  that  case, 
I am  of  opinion  that  if  the  case  now  before  us  had  been 
the  case  before  the  Court  in  Regina  v.  Mellor,  the  majority  of 
the  Court  would  have  held  the  point  to  be  one  which  could 
properly  be  reserved  for  the  Court  of  Crown  Cases  Re- 
served. 

Six  of  the  Judges  pronounced  their  judgment  to  be  that 
the  Court  had  jurisdiction  to  adjudicate  upon  the  point, 
and  that  there  had  been  a mis-trial.  Of  the  remaining 
eight  Judges,  which  constituted  the  majority  of  the  Court* 
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Byles,  J.,  expressed  his  clear  opinion  to  be  that,  even  upon 
writ  of  error,  the  matter  of  objection  constituted  no  mis- 
trial. It  was  upon  this  ground  wholly  that  he  placed  his 
judgment. 

The  judgment  of  Crompton,  J.,  at  p.  475,  proceeded  upon 
the  same  ground.  He  regarded  the  point  reserved  “ as  an 
irregularity,”  &c.,  “ which  does  not  necessarily  vitiate  the 
verdict.”  “ The  person,”  he  says,  “ who  served  on  the  trial 
was  a qualified  person  returned  by  the  sheriff  to  try  the 
prisoner,  and  the  objection  was,  that  another  person  of  a 
somewhat  similar  name,  also  returned  by  the  sheriff,  was 
called,  and  that  the  name  of  the  juryman  who  served  was 
not  called,  but  he  stepped  into  the  box  and  was  sworn  on 
the  supposition  that  he  was  the  other  person,  and  in  his 
name.  He  was,  however,  presented  personally  to  the 
prisoner,  and  offered  for  his  challenge  or  objection,  and  was 
sworn  without  challenge  or  objection.” 

Again,  he  says,  “ The  Judge  or  Court  at  the  trial,  through 
their  officers,  must  take  care,  as  far  as  possible,  that  the 
due  course  of  proceeding  is  properly  observed;  but  it 
would  be  most  mischievious  if  every  irregularity  of  this 
nature,  however  happening,  * * would  necessarily  vitiate  a 
verdict.  * * The  principle  of  inconvenience  must  not, 
however,  be  carried  too  far,  as  there  are  cases,  not  very  dis- 
similar, to  which  it  would  apply,  where  there  is  authority 
that  the  proceeding  would  be  erroneous,  as,  for  instance,  the 
case  mentioned  in  2 Hale’s  P.  C.  29 6, where  it  appeared  upon 
the  record  that  by  mistake  eleven  only  of  the  jurymen  had 
been  sworn.” 

Again,  he  says,  at  p.  476:  “ Nor  have, we  the  record 
before  us  shewing  any  mistake  as  to  the  calling  and  swear- 
ing the  juryman.  * * Very  serious  difficulties  might  arise 
if  there  should  be  a second  conviction,  and  on  error  brought, 
the  prisoner  should  say  that  the  reversal  by  this  Court 
might  be  right,  as  perhaps  founded  on  the  evidence  not 
shewing  that  the  legal  offence  charged  was  committed.  * * 
In  the  case  of  a challenge  being  overruled  improperly,  it  is 
quite  clear  that  it  must  appear  upon  the  record  before  the 
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overruling  can  be  treated  as  error ; and  I apprehend  that  it 
must  either  be  recorded  during  the  trial,  or  some  minute 
made  of  it,  from  which  a record  can  be  subsequently  made.” 

Again,  he  says : “ I will  not  undertake  to  say  how  far 
any  such  objection  as  the  present  could  properly  be  put 
upon  the  record,  if  a writ  of  error  were  brought.” 

Andagain:  “Even  incases  likethose  mentioned  in  2 Hale’s 
P.  C.  307,  308,  where  matter  of  the  misconduct  of  the  jury 
is  allowed  to  be  suggested  upon  the  record,  there  seems  to 
have  been  some  examination,  probably  upon  oath ; but  here 
we  should  be  proceeding  on  the  alleged  fresh  discovery  of 
facts  after  judgment  without  anything  on  the  record  to 
justify  us.” 

These  are  the  considerations,  he  says,  which  made  him 
concur  with  those  Judges  who  think  that  we  cannot  reverse 
this  judgment  and  order  a fresh  venire  or  new  trial  by 
virtue  of  11  & 12  Vic.  ch.  78. 

Now  the  whole  force  of  this  reasoning  amounts,  as  it  ap- 
pears to  me,  simply  to  this,  that  the  particular  matter 
reserved  in  that  case  was  matter  merely  of  irregularity, 
not  brought  under  the  notice  of  the  Court  at  any  time  be- 
fore the  verdict : that  it  arose  wholly  after  verdict,  was 
incapable  therefore  of  being  put  upon  the  record,  and  could 
not  constitute  ground  of  error ; or,  if  it  could,  it  was  matter 
traversable  as  error  of  fact ; and  for  these  reasons  the  judg- 
ment could  not  be  reversed  under  the  statute. 

Crowder,  J.,  says  that  he  entertained  doubts  whether  the 
case  fell  within  the  statute,  and  that  the  inclination  of  his 
opinion  was,  that  it  did  not.  But  assuming  it  to  do  so,  he 
expresses  his  olear  opinion  that  there  was  no  mistrial,  and 
that,  therefore,  the  conviction  was  right.  After  setting 
forth  how  the  jury  which  tried  the  prisoner  was  formed,  he 
says,  at  p.  478  : “ Before  I can  arrive  at  the  conclusion  that 
a verdict  rendered  by  a jury,  so  empanelled,  is  a nullity, 
I must  be  satisfied  that  there  exists  some  stringent  and  in- 
flexible rule  of  law  which  goes  the  length  of  avoiding  every 
criminal  trial  when  such  a mistake,  (however  unattended 
with  the  slightest  mischief),  has  occurred.” 
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This  judgment  is  only  valuable  upon  the  question  of 
mistrial  or  no  mistrial  ? It  does  not  profess  to  decide 
anything  upon  the  point  of  jurisdiction,,  if  the  point  had 
constituted  a mistrial,  or  made  the  verdict  a nullity. 

Willes,  J.,  pronounced  his  judgment  upon  the  ground, also, 
that  there  was  no  mistrial ; and  in  this  view  of  the  case  he 
said  it  might  be  unnecessary  to  express  an  opinion  upon 
the  construction  of  the  statute ; but  upon  that  point  that 
he  concurred  in  the  judgment  of  the  Lord  Chief  Baron. 

Of  the  remainder  of  the  Judges  constituting  the  majority 
of  the  Court,  Pollock,  C.  B.,  at  p.  46 2,  who  alone  rested  Ms 
judgment  upon  the  want  of  jurisdiction  in  the  Court  to 
entertain  the  point,  proceeded  upon  this,  that  neither 
the  Judge  who  presided  at  the  trial  nor  the  Court  of 
Crown  Cases  "Reserved,  had  any  judicial  knowledge  of 
the  facts  which  gave  rise  to  the  objection,  if  it  be  one,  and 
that  the  error,  if  error  it  be,  is  error  in  fact  and  not  error 
in  law,  and  that  the  statute  was  not  intended  to  super- 
sede the  Court  of  Error  in  such  a case.  And  that 
in  his  judgment  the  jurisdiction  of  the  Court  of  Crown 
Cases  Reserved  was  limited  to  matters  of  law  occurring 
upon  the  trial,  of  which  the  Judge  can  take  judicial  notice. 

He  was  of  opinion  also  that  the  statute  did  not  contem- 
plate the  Court  granting  a venire  de  novo.  “ Why,”  he 
says,  at  p.  464,  “ are  we  to  dispose  of  a matter  of  fact  which 
has  never  been  enquired  into  on  oath.” 

Erie,  J.,  who  argues  the  question  at  great  length  to  shew 
that  there  was  no  mistrial,  and  that  the  objection  could 
not  prevail,  even  on  a writ  of  error,  as  to  the  jurisdiction, 
says,atp.  470 : “Thus, in  point  of  substance,  there  is  no  ground 
of  error,  and,  in  point  of  form,  no  ground  of  error  appears  on 
this  record.  Further,  the  statute  creating  this  Court  gives 
no  jurisdiction  over  a ground  of  error,  certainly  not  over  a 
mistrial  where  a verdict  is  to  be  set  aside,  and  a venire  de 
novo  awarded.”  The  provisions  of  the  statute  are  in  terms 
•confined  to  judgments  after  conviction. 

Williams,  J.,  was  of  opinion  that  no  venire  de  novo  ought 
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to  be  awarded,  because  be  thought  it  did  not  fall  within 
the  statute. 

“ I am  of  opinion,”  he  says,  at  p.  472,  “ that  the  point  which 
has  been  raised  for  our  consideration  is  not  a question  of  law 
which  arose  at  the  trial,  within  the  meaning  of  the  Act. 
It  appears  to  me  that  it  must  be  treated  as  occurring  after 
the  verdict.  * * If  that  be  so,  it  seems  to  me  to  follow 

that  it  is  not  a question  of  law,  which  has  arisen  at  the 
trial,  within  the  meaning  of  the  first  section  of  the  statute. 
The  questions  contemplated  by  the  Act  are  questions  which 
the  Judge  before  whom  the  case  was  tried  may  reserve  in 
his  discretion.  But  he  cannot  reserve  a point  which  he 
could  not  have  decided  finally,  even  if  he  had  been  so 
minded.” 

And  again : “ It  ” (the  point)  “ could  only  in  the  ordinary 
course  of  law  be  made  the  subject  of  a writ  of  error  in 
fact.  And,  I am  of  opinion,  that  it  was  not  intended  by  the 
statute  to  substitute  this  Court  for  a Court  of  Error  as  to * 
errors  in  fact  ” 

And  finally,  Channel],  B.,  says  that,  after  considerable 
doubts,  which  had  not  been  altogether  removed,  he  had 
come  to  the  conclusion  that  there  had  been  no  mistrial, 
for  the  reasons  given  by  Erie,  J.  But,  “ Assuming  that 
there  has  been  an  irregularity  or  a mistrial,”  he  says,  “it 
seems  to  me  that  the  objection  would  only  be  ground  of 
error.  I think,”  he  s^iys,  “ the  11  & 12  Yic.  ch.  78,  does  not 
authorize  this  Court  to  award  a venire  de  novo.  It  seems 
to  me  that  the  statute  contemplates  a final  decision  of  the 
case  without  any  ulterior  proceedings,  except  such  as  may 
be  necessary  to  give  effect  to  the  judgment  of  this  Court, 
and  that  it  did  not  contemplate  or  authorize  any  proceed- 
ings in  the  shape  of  a venire  de  novo,  or  in  the  nature  of  a 
new  trial.” 

From  this  analysis  of  the  judgments  of  the  learned 
Judges  in  that  case,  it  appears  to  me  that,  in  so  far  as  the 
jurisdiction  of  the  Court  was  concerned,  there  was  more 
unanimity  on  the  part  of  the  six  Judges  who  maintained 
that  they  had  jurisdiction,  than  among  those  of  the  con- 
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trary  opinion;  the  latter,  wherein  they  agree,  rest  their 
judgments  in  great  measure  upon  the  fact  that  the  objec- 
tion there  suggested,  if  it  constituted  any  objection,  was 
error  in  fact  traversable,  and  not  an  error  in  law — that  it 
was  incapable  of  being  set  out  upon  the  record.  Tho 
opinion  of  some  was  that  matters  reservable  under  the 
statute  are  limited  to  matters  of  law,  of  which  the  Judge 
can  take  judicial  notice — which  being  called  upon  to  de- 
cide, he  could  decide  finally;  and  some  rested  their  opinion 
upon  this,  that  the  point  arose  wholly  after  verdict,  and  did 
not  arise  at  the  trial. 

Now,  when  we  consider  the  different  nature  of  the  objec- 
tion taken  in  this  case,  and  the  time  of  its  having  been 
taken,  it  appears  to  me  that  the  case  before  us  supplies  all 
the  conditions  which  the  majority  of  the  Judges  who 
decided  against  the  jurisdiction  in  Regina  v.  Mellor , pro- 
nounced to  be  necessary  to  the  existence  of  the  jurisdiction. 

For,  in  the  first  place,  there  can  be  no  doubt  that  the 
point  reserved  in  this  case  is  purely  a point  of  law. 
Secondly  : The  objection  arose  and  was  taken  at  the  trial,, 
namely,  when  the  Crown  officer,  after  having  called  into 
the  jury  box  the  jury  summoned  under  the  Act  of  1869, 
refused  to  proceed  with  that  jury,  and  called  a jury  from 
the  common  panel,  which,  if  we  are  right  in  deciding  that 
the  case  could  only  be  tried  by  a jury  summoned  under  the 
Act  of  1869,  was  never  summoned  at  all  to  try  these  de- 
fendants. Thirdly : This  seems  to  have  been  essentially  a 
point  of  which  the  Judge  not  only  could,  but  should,  have 
taken  judicial  notice ; for  the  question  depended  wholly 
upon  the  construction  to  be  put  upon  the  two  statutes. 
Fourthly,  it  was  a question  which  the  Judge  was  called 
upon  to  decide,  and  his  decision  would  have  been  final,  and 
should  have  been  that,  unless  the  jury  summoned  under 
the  Act  of  1869  should  be  empanelled  to  try  the  defend- 
ants, the  Court  would  have  no  jurisdiction  to  try  them,  and 
the  whole  proceeding  would  be  a nullity.  This  case,  there- 
fore, supplies  all  the  conditions  stated  to  be  necessary  in 
order  to  come  within  the  statute,  in  the  reasons  given  by 
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the  learned  Judges  who  were  of  opinion  that  the  statute 
did  not  apply  in  Regina  v.  Mellor. 

It  may  be  said  that  still  the  objection  there  taken,  that 
it  was  not  competent  for  the  Court  upon  a point  reserved 
to  award  a venire  de  novo , remains.  From  my  analysis  of 
the  judgment,  the  Judges  appear  to  me  to  have  been 
equally  divided  upon  that  point;  but  in  a case  before  the 
same  Court  three  years  afterwards,  in  1861,  Regina  v. 
Yeadon,  reported  in  Leigh  <L  Cave's  C.  C.  81,  and  in  31  L.  J. 
M.  C.  70,  the  Court,  consisting  of  Pollock,  C.  B.,  Wight- 
man,  and  Williams,  J J.,  and  Martin  and  Channell,  B B., 
awarded  a venire  de  novo. 

Moreover,  since  the  passing  of  the  Bom.  Stat.  32  & 33 
Yic.  ch.  29,  sec.  80,  I do  not  see  any  necessity  for  our  award- 
ing a venire  de  novo.  That  section  appears  to  me  to  govern 
this  case.  It  provides  that  nothing  therein  shall  be  con- 
strued to  prevent  the  subsequent  trial  of  the  offender  for 
the  same  offence  in  any  case  where  the  conviction  is 
declared  bad  for  any  cause  which  makes  the  former  trial 
a nullity,  so  that  there  was  no  lawful  trial  in  the  case. 

We  need  not  concern  ourselves  about  awarding  a venire 
de  novo.  All  we  have  to  do  is  to  declare  that  there  has 
been  no  lawful  trial  in  the  case,  and  that  the  defendants 
ought  not  to  have  been  convicted  at  the  former  trial,  for  the 
reason  that  that  trial  was  a nullity  by  reason  of  want  of 
jurisdiction  in  the  Court  to  try  the  case,  arising  from  the 
circumstance  that  the  only  jury  competent  to  try  the  case, 
and  which  had  been  summoned  for  that  purpose,  according 
to  the  provisions  of  the  Insolvent  Act  of  1869,  was  not  em- 
panelled, although  in  attendance  in  Court  for  that  purpose, 
and  that  a jury  was  called  out  of  the  common  panel  with- 
out any  warrant  in  law  for  that  purpose,  and  against  the 
will  of  the  defendants. 

The  law  will  then  take  its  course,  and  the  defendants  can 
be  tried  as  if  there  never  had  been  in  fact,  as  we  think 
there  has  not  been  in  law,  any  trial. 

Galt,  J.,  concurred. 

Conviction  quashed. 


ROWE  Y.  SINCLAIR. 


233 


Rowe  v.  Sinclair. 

Dedication — Original  survey — Description  in  deed — Estoppel — Evidence. 

Held , that  the  evidence,  set  out  below,  was  sufficient  to  warrant  the  con- 
clusion that  the  land  in  question  in  this  suit,  claimed  as  part  of  lot  25 
on  the  east  side  of  Queen  street,  in  the  town  of  Paisley,  was  laid  out 
by  the  crown  on  the  original  plan  or  survey  as  a street,  and  as  such 
was  dedicated  to  the  public  ; and  that  even  if  the  description  in  the 
. patent  from  the  crown  subsequently  issued  to  the  plaintiff,  was  sufficient 
to  include  the  land  in  question,  the  reservation  in  the  patent  of  all  the 
streets  within  the  “above  described  parcel  of  land,”  would  have  the  effect 
of  excluding  it. 

Held , also,  that  the  fact  of  the  plaintiff,  in  a deed  by  him  to  one  0.,  of 
the  said  lot  25,  in  his  description  of  the  metes  and  bounds  of  the  lot, 
describing  the  northern  limit  of  it,  which  adjoined  the  land  in  question, 
as  running  along  the  edge  of  a street,  amounted  to  a declaration  by  the 
plaintiff  of  a dedication  of  the  land  in  question  as  a street,  either  by 
the  crown  before  the  issue  of  the  patent  to  plaintiff,  or  by  plaintiff 
himself;  and  that,  at  all  events,  coupling  the  description  in  the  deed 
with  the  plan  of  survey,  and  with  evidence  given  to  shew  that  in  con- 
sequence of  the  land  being  broken,  the  only  accessible  way  of  com- 
munication between  two  streets  between  which  the  lot  25  was  situated, 
was  on  this  piece  of  land,  and  the  fact  of  its  user  as  a highway,  and  stat- 
ute labour  expended  on  it,  was  clear  evidence  of  such  dedication. 
Held,  also,  that  the  evidence  set  out  below,  estopped  the  plaintiff  in  equity, 
if  not  a law  also,  from  denying  the  dedication. 

Ejectment  to  recover  a piece  of  land  in  the  town  of 
Paisley,  described  as  follows  : Commencing  on  the  east  side 
of  Queen  Street,  at  the  north-west  angle  of  lot  No.  25; 
thence  northerly,  along  the  east  side  of  Queen  Street,  fifty- 
one  feet  and  two  inches  to  a point,  which  is  distant  one 
hundred  feet  or  thereabouts  in  the  clear  from  high-water 
mark  of  the  Saugeen  River;  thence  south-easterly,  one 
hundred  and  two  feet,  more  or  less,  to  the  north-east  angle 
of  lot  25 ; thence  westerly,  along  the  north  side  of  said 
lot  25,  eighty-seven  feet,  more  or  less,  to  the  place  of 
beginning. 

The  plaintiff  claimed  title  by  letters  patent,  to  himself, 
dated  September  17th,’lS56,  as  follows : “Commencing  where 
a post  has  been  planted  on  the  east  side  of  Queen  Street  in 
the  limit  between  lots  Nos.  18  and  19,  thence  north,  78° 
30'  east,  following  the  said  limit  and  the  prolongation 
thereof  easterly  to  the  western  limit  of  Water  Street,  or 
30 — VOL.  XXVI.  C.P. 
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the  road  allowance  one  chain  wide  along  the  western  bank 
of  the  River  Sangeen ; thence  northerly  and  westerly, 
along  the  southerly  limit  of  Water  Street  to  the  water’s 
edge  of  the  south  shore  of  Mud  River;  thence  westerly 
and  southerly,  following  the  water’s  edge,”  &c.  (The  re- 
maining courses  are  omitted  as  being  immaterial  with 
regard  to  the  question  in  dispute,) containing  106  acres. 
Reserving,  nevertheless,  all  the  streets  within  the  boun- 
daries of  the  above  described  parcel  of  land.” 

The  defendant,  besides  denying  the  plaintiff’s  title, 
claimed  title  to  himself,  as  being  in  possession  of  the  pre- 
mises claimed  by  the  plaintiff,  the  same  being  a public 
allowance  for  road  or  highway. 

And  he  further  set  up  an  equitable  defence  as  follows  i 
That  he  occupied  the  said  lot  No.  25  as  the  tenant  of 
Alexander  Sinclair  under  a demise  from  the  said  Alexan- 
der Sinclair  to  him : that  the  said  Alexander  Sinclair 
in  or  about  the  month  of  February,  1869,  purchased 
said  lot  No.  25  from  Thomas  Orchard,  who  was  a brother- 
in-law  of  the  plaintiff,  for  a valuable  consideration:  that 
at  the  time  of  the  said  purchase,  the  plaintiff,  with  intent 
to  induce  the  said  Alexander  Sinclair  to  complete  the 
said  purchase,  represented  to  the  said  Alexander  Sinclair 
that  the  land  in  question  in  this  cause  was  a putlic  street 
or  highway:  that,  except  for  such  representation,  the 
said  Alexander  Sinclair  would  not  have  purchased  the  said 
lot  No.  25 : that  at  the  time  of  the  purchase  of  said  lot 
No.  25,  there  was,  and  still  is,  a valuable  store  and  dwelling 
house  upon  the  northern  line  of  the  said  lot  No.  25,  with 
the  private  entrance  to  the  said  dwelling  house  from  the 
land  in  question,  and  that  several  necessary  and  material 
windows  are  built  in  the  northerly  wall  of  the  said  building 
and  overlook  the  premises  in  question  herein  : that  if  the 
land  in  question  be  not  held  to  be  a street,  the  said  Alex- 
ander Sinclair’s  store  and  dwelling  will  be  of  very  little 
value,  and  of  much  less  value  than  if  it  be  held  to  be  a 
street  : that  the  said  piece  of  land  has  always  since  been 
used  as  a street : that  its  continuance  as  a street  is  essential 
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to  the  full  enjoyment  by  the  said  Alexander  Sinclair  of  the 
said  store  and  dwelling  house : that  the  defendant  became 
tenant  of  the  said  premises  upon  the  belief  that  the  said 
land  was  a public  street,  and  would  not  have  acquired  it, 
except  upon  that  belief,  and  the  defendant  submits  that  the 
plaintiff  should  not  be  allowed  now  to  take  possession  of 
the  said  land ; but  that  he  is  estopped  by  his  said  repre- 
sentation as  against  the  said  Alexander  Sinclair,  and  those 
claiming  said  lot  No.  25  under  him,  and  that  it  should  be 
ordered  and  adjudged  that  the  plaintiff  should  make  good 
his  said  representation,  and  permit  the  said  property  to 
remain  as  a public  street  or  highway. 

The  cause  was  tried  before  H.  J.  Hughes,  Esq.,  Judge 
of  the  County  Court  of  the  County  of  Elgin,  sitting  for 
Harrison,  C.  J.,  without  a jury,  at  Walkerton,  at  the  Fall 
Assizes  of  1875. 

The  evidence,  so  far  as  material,  is  set  out  in  the 
j udgment. 

The  learned  Judge  found  the  following  facts:  1.  That 

there  was  not  laid  out  on  the  land  in  question  any  street 
or  part  of  a street  or  highway  by  the  Government  survey, 
excluded  from  the  plaintiff’s  grant  in  the  patent.  2.  That 
it  was  not  laid  out  by  the  plaintiff  in  any  of  his  sub- 
divisions or  re-surveys  of  the  part  of  the  town  of  Paisley 
which  the  plaintiff  purchased  from  the  Crown.  3.  That  it 
did  not  form  any  part  of  W ater  Street  or  Queen  Street  in 
Paisley.  4.  That  there  was  no  public  square  or  space  left 
there  by  the  Government  for  public  use.  5.  That  the  land 
was  first  used  by  Mr.  Orchard,  the  former  owner  of  lot  25 
east  of  Queen  street,  as  a street  or  highway  of  convenience 
to  and  from  his  warehouse  in  rear  of  his  store  and  dwelling; 
house,  and  by  the  defendant  since  that  time,  without  pur- 
chase, and  by  other  persons  who  required  access  by  that 
way  to  the  brewery,  because  Water  Street  was  not  avail- 
able as  a highway,  owing  to  the  ravine  crossing  Water 
Street  not  being  bridged  over.  6.  That  the  plaintiff  was 
not  aware  of  the  reference  to  the  land  north  of  lot  No.  25 
being  designated  in  his  deed  to  Orchard  as  a highway  or 
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street,  and  that,  in  so  far  as  he  was  concerned,  it  was  an 
inadvertence,  and  would  not  constitute  a road  or  highway- 
over  the  land  in  question  by  dedication  or  otherwise.  7. 
That  neither  the  defendant,  nor  his  landlord,  had  gained 
any  easement  over  the  premises  by  prescription.  8.  And 
as  to  the  equitable  plea,  the  facts  alleged  therein  were  not 
proved. 

And  the  learned  Judge  entered  a verdict  for  the  plaintiff. 

In  Michaelmas  term,  November  16th,  1875,  J.  K.  Kerr, 
obtained  a rule  nisi  under  the  Law  Reform  Act,  to  enter  a 
verdict  for  the  defendant. 

In  Michaelmas  term,  December  2nd,  1875,  Robinson, 
Q.  C,,  shewed  cause.  Both  the  original  plan  and  survey 
shew  that  the  land  in  question  was  not  a highway.  It 
must  form  a part  of  Water  Street,  if  of  any  street,  and 
that  is  expressly  described  in  the  patent  as  being  only  one 
chain  wide,  which  would  exclude  the  land  in  question.  It 
is  included  in  the  patent  to  Rowe,  and  Rowe  always 
claimed  it  as  his  land  ; at  all  events,  the  plan  was  not  made 
until  1857,  after  the  patent  had  issued  to  the  plaintiff.  As 
to  the  description  in  the  deed  to  Orchard  being  an  admission 
that  this  was  a street,  Rowe  proves,  and  the  learned  Judge 
has  found,  that  it  was  not  so  intended,  and  it  is  not  conclu- 
sive. The  deed  conveys  the  lot  according  to  the  plan,  and 
the  erroneous  description  of  it  as  bounded  by  a street  is 
merely  falso  demonstrate — that  he  never  knew  that  such 
was  the  effect  of  the  description.  There  was  clearly  no 
sufficient  evidence  of  dedication.  Statute  labour  had  not 
been  usually  performed  on  it ; only  a portion  of  the  land 
in  question  ever  was  or  could  be  used  as  a street,  and  that 
it  was  only  used  because  Water  Street,  owing  to  a ravine, 
was  then  impassable.  As  to  the  equitable  defence,  at  most 
the  defendant  shewed  only  a promise  that  this  land  should 
not  be  built  on,  which  might  give  the  defendant  a right  to 
prevent  any  such  use  of  it,  but  not  to  claim  possession  as 
against  the  plaintiff  in  ejectment : Regina  v.  Plunkett,  21 
U.  C.  R.  536;  Carrick  v.  Johnston',  26  U.  C.  R.  69 ; Regina. 
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v.  Great  Western  R.  W.  Co.,  21  U.  C.  R.  555 ; Iler  v. 
Nolan,  21  U.  C.  R.  309 ; Cartwright  v.  Detlor,  19  U.  C. 
R 210. 

J . K.  Kerr,  contra.  The  original  plan  certainly  shews 
this  to  be  a street,  and  although  dated  in  1857,  it  was  in 
fact  drawn  up  before  the  issue  of  the  patent  to  the  plaintiff. 
At  all  events,  the  evidence  shews  that  the  parties  considered 
it  to  be  a street,  and  the  description  in  the  plaintiff’s  deed  to 
Orchard  shews  that  he  so  considered  it;  and  Orchard, 
.on  obtaining  the  conveyance,  built  his  house  with  the 
doors  and  windows  facing  on  this  piece.  Afterwards, 
when  the  plaintiff  subdivided  his  property,  this  piece 
was  not  laid  out,  and  Rowe  recognized  this  plan  and 
registered  it.  The  evidence  also  shews  that  in  conversation 
with  several  persons  he  admitted  it  to  be  a street.  There 
was,  besides  evidence  of  dedication — the  piece  was  always 
used  as  a public  highway,  and  statute  labour  was  per- 
formed on  it ; at  all  events  the  plaintiff  is  estopped  in 
equity  from  denying  the  dedication ; Corporation  of  Sarnia 
V.  Great  Western  R.  W.  Co.,  21  U.  C.  R.  59  ; Kerr  on  Frauds, 
82;  Snell’s  Equity,  34;  Dean  v.  Gray,  22  C.  P.  202  ; 
Dillon’s  Mud.  Corp.,  2nd  ed.,  vol.  ii,  p.  593,  489 ; Regina 
v.  Donaldson,  24  C.  P.  148 ; Crosswaite  v.  Gage,  32  U 
C.  R.  196 ; Regina  v.  Corporation  of  Yorkville,  22  C.  P. 
431 ; Regina  v.  Hunt,  16  C.  P.  145,  in  appeal,  17  C.  P.  443 ; 
Mytton  v.  Duck,  26  U.  C.  R.  61. 

February  7th,  1876.  Gwynne,  J.,  delivered  the  judg- 
ment of  the  Court. 

The  town  of  Paisley  was  laid  out  with  a town  plot  by  the 
Government  upon  Crown  lands.  It  was  surveyed  by  a Pro- 
vincial Land  Surveyor,  Francis  Kerr,  under  instructions 
in  that  behalf  given  to  him  by  the  Government  in  the 
month  of  October,  1854.  The  instructions  given  to  him 
for  making  the  survey  were  not  produced  at  the  trial,  but 
extracts  from  his  field  notes  and  reports  were.  By  his 
field  notes,  it  appears  that  running  a line  up  the  centre  of 
Queen  Street,  he  planted  stakes  at  the  distance  of  50  links 
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at  either  side  from  that  centre  line,  numbered  23  and  24, 
designating  lots  of  these  numbers  as*on  the  east  and  on  the 
west  side  of  Queen  Street  Thence  proceeding  on  a course 
north  9°  35'  W.,  for  the  distance  of  'two  chains,  he  planted 
stakes  in  like  manner  numbered  24  and  25,  designating 
the  northern  limit  of  lot  24,  and  the  southern  limit  of  lot 
25,  on  the  east,  and  also  on  the  west  side  of  Queen  Street. 
Thence  pursuing  the  same  course  for  the  distance  of  three 
chains  and  fifty  links,  at  a point  distant  fifty  links  from 
the  line  he  was  running,  and  on  the  east  side  of  that  line, 
he  planted  a stake  marked  25  on  its  southerly  side  and  0 
on  its  northerly  side,  to  designate  the  north-west  angle  of 
lot  25  on  the  east  side  of  Queen  Street,  and  pursuing  the 
line  he  was  running  on  the  same  course  northerly  for  the 
further  distance  of  one  chain  and  fifty-six  links,  he  planted 
a stake  at  the  distance  of  50  links  from  and  to  the  west  of 
the  line  he  was  running,  marked  25  on  its  south  side  and 
S.  on  its  north  side,  to  designate  the  north-east  angle  of  lot  25 
on  the  west  side  of  Queen  Street,  and  north  of  this  lot  25  he 
laid  down  a street  called  Mill  Street,  leading  westerly 
along  the  north  limit  of  the  said  lot  25,  on  the  west  side  of 
Queen  Street.  At  this  point  Mill  Street,  Queen  Street, 
and  a street  called  Water'  Street,  coming  up  from  the 
south-east  along  the  banks  of  the  Saugeen  river  converged, 
and  all  the  space  between  the  western  limit  of  Queen 
Street,  at  a point  directly  opposite  the  north-west  angle  of 
lot  25,  on  the  east  side  of  Queen  Street,  and  along  the 
northern  limit  of  such  last  mentioned  lot  to  Water  Street 
was  left  vacant  open  space.  A ravine  reached  up  from  the 
Saugeen  river  across  Water  Street,  and  to  within  twenty 
feet  of  the  northern  limit  of  lot  25  on  the  east  side  of 
Queen  Street,  and  near  to  the  centre  of  that  northern 
limit. 

On  the  26th  February,  1855,  Mr.  Kerr  transmitted  to  the 
Crown  Lands  Department  a plan  of  a preliminary  survey 
of  the  town  plot,  shewing  a projected  subdivision  for 
approval.  Accompanying  this  plan,  he  sent  a report, 
saying,  among  other  things,  as  follows : “ This  town  plot 
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is  very  much  cut  up  or  intersected  with  rivers  and  creeks,, 
as  will  be  perceived  by  the  plan,  and  along  these  streams 
are  high  banks,”  &c. ; “ and  these  banks  are  full  of  deep 
ravines  or  gulleys  (some  of  them  having  small  creeks  at 
some  seasons  of  the  year).  These  banks  are  steep,  and  in 
many  places  extend  back  from  the  rivers,  &c.,  for  a distance 
of  eight  chains,  causing  the  land  to  be  very  much  broken 
along  the  Streams,  and  also  difficult  to  subdivide  in  any 
regular  manner.  On  the  south  sides  of  the  rivers”  (that  is 
the  side  upon  which  the  land  in  question  in  this  suit  is 
situated)  “is  the  best  situation  for  building  lots,  as  the 
land  is  high,  and  not  so  much  broken.  For  this  reason,  I 
have  laid  it  out  into  town  Jots,”  &c.  “ The  town  lots  I 

have  shewn  on  the  plan  contain  one  half-acre  each,  and  the 
park  lots  contain  about  four  acres  each.” 

On  the  22nd  October,  1856,  he  made  his  final  report, 
wherein  he  says:  “In  obedience  with  instructions,  dated 
17th  September,  1855,  to  subdivide  the  reserve  for  a town 
plot,”  &c.,  “which  is  now  known  by  the  name  of 
Paisley,  in  town  and  park  lots,”  &c.,  “ in  accordance  with 
plan  furnished  me,  I have  now  the  honour  of  transmitting 
you  a plan  shewing  the  subdivisions  thereof,  as  laid  out  on 
the  field,  which  I hope  will  meet  your  approval.  During 
the  progress  of  the  field  work,  I complied  with  the 
instructions  I received,  by  planting  substantial  posts,  duly 
numbered  with  a marking-iron  at  the  front  angles  of  all 
the  lots,  and  at  each  angle  of  the  broken  front  lots.  I also 
opened  out  and  blazed  the  centre  of  all  the  streets,  with  the 
exception  of  the  reserve  for  streets  on  either  side  of  the 
Saugeen  River.  But  I have  placed  stakes  at  the  angles  of 
all  lots  butting  on  those  streets,  at  the  distance  of  one 
chain  from  the  edge  of  the  water.” 

This  map  was  approved,  and  was  the  plan  upon  which 
the  letters  patent  hereinafter  mentioned  were  issued,  and 
a copy  of  it  was  transmitted  to  be  kept  in  the  registry 
office  of  the  county. 

No  lot  was  laid  down  on  the  ground  north  of  lot  25  on 
the  east  side  of  Queen  Street,  but  the  whole  space  north  of 
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that  lot,  and  lying  between  the  westerly  limit  of  Queen 
Street  on  the  west,  and  the  River  Saugeen  on  the  east,  was 
left  as  an  open  space,  and  was  so  represented  to  be  on  the 
map,  and  the  evidence  shews,  as  matter  of  fact,  that  by 
reason  cf  the  steep  gulley  which  extended  from  the  River 
Saugeen  up  to  within  twenty  feet  of  lot  25  on  the  east 
side  of  Queen  Street,  the  only  available  access  between 
Queen  Street  and  the  reserve  for  a street  along  the  river 
was  by  this  open  space  north  of  lot  25,  and  close  to  the 
northern  limit  of  that  lot. 

If  a lot  had  been  laid  down  on  the  ground  north  of  this 
lot,  as  now  claimed  in  this  action,  then,  at  the  time  of  the 
issuing-  of  the  Letters  Patent  hereinafter  mentioned,  access 
from  Queen  Street  to  the  Street  along  the  Saugeen  River? 
and  vice  versd , would  appear  to  have  been  utterly  imprac- 
ticable, unless  across  the  piece  of  land  for  which  this  action 
is  now  brought 

In  this  state  of  things,  and  on  the  17th  September,  1856, 
Letters  Patent  issued  granting  to  Samuel  Thomas  Rowe, 
the  plaintiff  in  this  action,  “ all  that  parcel  of  land  in  the 
town  of  Paisley,”  specially  described  by  metes  and  bounds, 
sufficient  to  include  the  piece  of  land  for  which  this  action 
is  brought,  and  which  it  is  admitted  passed  by  the  Letters 
Patent  to  the  plaintiff’,  unless  it  is  comprehended  within  a 
reservation  expressed  in  the  Letters  Patent,  whereby  were 
reserved  “ all  the  streets  within  the  boundaries  of  the  above 
described  parcel  of  land.” 

In  Regina  v.  Great  Western  R.  W.  Co.,  21  U.  C.  R.  555, 
Robinson,  C.J.,  says,  at  p.  577 : “Under  the  313th  clause 
of  the  present  Municipal  Council  Act,  Consol.  Stat.  U.  C., 
ch.  54,  the  fact  of  a government  surveyor  laying  out 
certain  allowances  for  roads  or  streets  in  the  plan  of  the 
original  survey  of  Crown  lands,  would  be  sufficient,  we 
think,  to  give  to  such  roads  or  streets  the  legal  character  of 
highways,  though  there  may  have  been  no  stakes  planted 
on  the  ground  to  mark  them  out,  and  they  would  be 
deemed  in  Jaw  highways,  before  they  were  actually  opened 
31 — VOL  XXVI.  C.P. 
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and  used,  and  before  statute  labour  or  public  money  bad 
been  expended  upon  them.” 

Now,  although  we  have  not  before  us  the  instructions 
given  by  the  Crown  Lands  Department  to  Surveyor  Kerr 
to  survey  and  lay  out  on  the  ground  this  town  plot,  yet 
from  the  extracts  given  from  the  surveyor’s  reports  of  what 
he  did  do,  we  can,  I think,  sufficiently  gather  that  his 
instructions  were  bo  survey  and  lay  down  the  town  plot  of 
Paisley  into  town  and  park  lots,  with  the  necessary  streets 
upon  which  the  lots  should  abut. 

There  does  not  appear  to  have  been  any  intention  that 
there  should  be  any  wastes  or  commons,  or  any  parcels  of 
land  of  any  designation  other  than  toivn  and  park  lots  and 
streets. 

If  then  the  whole  of  the  town  plot,  or  an}7  particular 
subdivision  of  it,  was  completely  surveyed  upon  the  ground 
and  laid  down  on  a plan  of  the  survey,  it  would  consist  of 
town  and  park  lots  and  streets. 

Now  that  no  part  of  the  town  plot  which  was  professed 
to  be  surveyed  and  to  be  designated  on  the  plan  furnished 
to  the  Crown  Lands  Department  was  left  unsurveyed  and 
reserved  as  land  yet  to  be  surveyed  and  laid  down  into 
lots,  is  apparent  from  Mr.  Kerr’s  report,  wherein  he  says  : 
“ During  the  progress  of  the  field  work,  I complied  with  the 
instructions  I received  by  planting  substantial  posts  duly 
numbered  with  a marking-iron  at  the  front  angles  of  all 
the  lots,  and  at  each  angle  of  the  broken  front  lots.” 

There  is  evidence  that  in  fact  no  post  was  planted  on 
the  ground  on  the  east  side  of  Queen  Street  north  of  that 
planted  and  marked  25/0  at  the  north-west  angle  of  lot 
No.  25,  and  the  plan  also  accords  with  this  evidence. 

It  is  contended  for  the  plaintiff  that  this  post  being 
marked  25/0,  whereas  the  post  at  the  north-east  angle  of 
lot  25  on  the  west  side  of  Queen  Street  is  marked  25/S., 
the  S.  being  intended  to  represent  “ street,”  shews  that  no 
street  was  intended  north  of  lot  25  on  the  east  side.  But 
the  0 on  the  post  on  the  east  side  shews  certainly  that 
no  town  or  park  lot  was  intended  to  be  north  of  lot  25  on 
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the  east  side,  and  as  the  town  plot  was  to  consist  wholly  of 
town  and  park  lots  and  streets,  if  this  piece  was  not  one  ot 
the  town  or  park  lots,  it  could  only  be  a street  or  part  of  a 
street,  and  that  the  S.  was  not  put  upon  the  post  instead 
of  0 may  be  accounted  for,  firstly,  by  the  fact  that  the 
surveyor’s  instructions  did  not  indicate  that  a street  should 
be  there ; and,  secondly,  from  the  small  triangular  shape  of 
the  piece  of  land  lying  at  the  point  of  converging  of 
several  streets  which  were  indicated  upon  the  instructions 
given  to  the  surveyor ; and  that  he  no  doubt  thought  that 
the  formation  of  the  ground  there  necessitated  his  leaving 
this  piece  as  an  addition  to  Water  and  Queen  Streets  at 
their  point  of  junction,  although  not  contemplated  by  the 
person  who,  knowing  nothing  of  the  local  necessity,  had 
prepared  in  the  office  the  plan  of  the  town  plot  as  given  to 
the  surveyor  with  his  instructions.  The  evidence  of  the 
almost  utter  impossibility  of  communication  between  Water 
Street,  as  designed,  and  Queen  Street,  except  across  this 
piece  of  land,  seems  to  afford  ample  justification  for  the 
surveyor  adding  it  to  Water  and  Queen  Streets  at  this 
junction,  and  his  plan,  report  and  field  notes  afford  very 
strong  evidence  that  this  is  what  he  did  do.  It  seems 
strongly  to  support  this  view,  that  although  there  are 
other  triangular  pieces  of  land  upon  the  ground  and  shewn 
upon  the  same  plan  where  streets  converge,  yet  in  every 
such  case,  save  only  this  one,  these  triangular  pieces  are 
surveyed  and  laid  down  on  the  plan  as  town  lots. 

There  appears  to  be  then  abundant  evidence  to  warrant 
the  conclusion  that  the  intention  of  the  Government  in 
directing  Mr.  Kerr  to  survey  and  make  a plan  of  his 
survey  of  the  town  plot  of  ’ Paisley  was  to  have  it  sub- 
divided into  town  lots,  park  lots,  and  public  or  common 
highways,  and  that  whatever  should  not  be  surveyed  as  a 
town  or  park  lot  should  be  a public  or  common  highway, 
and  also  there  is  abundant  evidence  to  shew  that  Mr.  Kerr 
did  not  survey  on  the  ground  a town  lot  in  the  place 
where  the  plaintiff  now  contends  there  is  one,  and  that  he 
did  not  intend  to  represent  upon  his  plan  of  his  survey 
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that  there  was  a town  lot  there  ; on  the  contrary,  that 
he  intended  his  plan  to  represent,  and  that  it  does  repre- 
sent, that  there  is  no  lot  north  of  lot  25  on  the  east  side  of 
Queen  Street,  and  that  he  intended  it  to  represent,  and 
that  it  does  represent,  an  open  space  to  serve  as  a common 
highway  from  the  western  limit  of  Queen  Street,  abutting 
upon  and  along  the  northern  limit  of  the  said  lot  No.  25  to 
the  river  Saugeen. 

There  is  abundant  evidence  also  to  shew  that  this  piece* 
has  always  been  used  as  a public  highway,  and  has  as 
such  had  statute  labour  done  upon  it  down  to  the  present 
time. 

If  this  case  had  been  tried  by  a jury,  the  question  must 
have  been  submitted  to  them  whether  or  not,  before  the 
granting  of  the  Letters  Patent  to  the  plaintiff,  the  Crown 
had  dedicated  the  piece  of  land,  for  which  this  action  is 
brought,  as  a common  and  public  highway  for  the  use  of 
the  public;  and  I think  a jury  would  not  only  have  been 
justified  in  finding,  but  should,  upon  the  evidence,  have 
found,  that  the  Crown  had  so  dedicated  it  before  ever  the 
Letters  Patent,  under  which  the  present  plaintiff  claims 
had  been  granted.  It  was  not  designed  to  be  a town  or 
park  lot  on  the  survey  or  plan  of  survey  which  the  Crown 
adopted  for  the  town  plot  of  Paisley,  and  there  was  no 
other  purpose  for  which  it  could  have  been  intended, 
apparent,  but  a common  public  highway  for  the  use  of  the 
public.  And  the  reservation  of  all  streets , expressed  in  the- 
Letters  Patent,  is  sufficient  to  comprehend  this  little  piece 
of  land;  for  the  word  “ street ” is  synonymous  with  “a 
public  way,  road,  or  place  in  a town  or  city  ; a main  way 
in  distinction  from  a lane  or  alley”:  Imperial  Dictionary.. 

This  piece  of  land,  then,  for  which  this  action  is  brought, 
being  within  the  reservation  expressed  in  the  Letters 
Patent,  never  passed  to  the  plaintiff,  and  for  that  reason 
the  verdict  should  be  for  the  defendant. 

But  upon  the  6th  day  of  October,  1856,  the  plaintiff, 
whose  Letters  Patent  issued  on  the  17th  September,  1856, 
conveyed  by  deed  of  bargain  and  sale  to  one  Thomas- 
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'-Orchard  in  fee  simple  the  lot  25  on  the  east  side  of  Queen 
Street,  by  the  following  description  : “ Commencing  at 
where  a post  has  been  planted  between  lots  24  and  25  on 
the  easterly  limit  of  Queen  Street,  and  running  thence  on 
a bearing  of  N.  9°  10'  W.,  three  chains  and  one  link  to 
where  a post  has  been  planted  on  the  easterly  limit  of 
Queen  Street  aforesaid ; thence  running  N.  80°  50v  E.”  (and 
• this  is  along  the  northern  limit  of  the  lot  25),  “ one  chain 
and  thirty-one  links,  along  the  edge  of  a street , to  where  a 
post  has  been  planted  ” (this  point  would  be  the  north-east 
angle  of  the  lot) ; thence  running  S.  61°  5'  E.  one  chain 
and  fifty-one  links,  along  the  edge  of  the  allowance  for 
road  along  the  Saugeen  River  to  where  a post  has  been 
planted  ; thence,  &c.,  “ together  with  all  and  singular  the 
houses,  out-houses,  building,  woods,  ways , easements,  privi- 
leges, profits,  hereditaments,  and  appurtenances  whatsoever 
to  the  said  tract  of  land,  &c.,  belonging  or  in  anywise 
appertaining  or  therewith  used  and  enjoyed,  or  known  or 
taken  gs  a part  or  parcel  thereof,' or  as  belonging  thereto 

Now  this  deed,  which  describes  the  northern  limit  of  the 
land  thereby  conveyed  as  running  from  Queen  Street  to  a 
post  planted  on  the  allowance  for  road  along  the  Saugeen 
River,  that  is  to  say,  from  the  N.  W.  angle  to  the  N.  E. 
angle  of  the  lot,  along  the  edge  of  a street , must  be  taken 
as  a declaration  under  the  plaintiff’s  seal  that  the  lot  abuts 
on  its  northern  limit  on  a street,  which  street,  in  the  case 
before  us,  must  have  been  dedicated  as  such,  either  by  the 
Crown  before  the  issue  of  the  Letters  Patent,  or  by  the 
plaintiff  himself,  as  the  patentee. 

If  the  piece  of  land,  lying  north  of  the  lot  25,  had  not 
been  dedicated  by  the  Crown  as  a public  highway  or  street, 
and  if  that  piece  of  land  had  been  vested  in  the  plaintiff 
under  the  Letters  Patent  of  the  17th  September,  1856, 
then  this  deed,  which  conveys  to  Orchard  a piece  of  land 
whose  northern  limit  runs  along  the  edge  of  a street,  would 
be  sufficient  to  convey  to  the  grantee  of  the  lot  ad  medium 
fdum  of  the  street,  if  the  soil  and  freehold  of  the  street 
was  in  the  grantor,  upon  the  authority  of  Simpson  v.  Bendy t 
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8 C.  B.  N.  S.  433,  at  p.  468,  per  Willes,  J.,  and  Berridge  v. 
Ward,  10  C.  B.  N.  S.  400. 

Here  there  is  no  question  as  to  whether  there  has  been 
a grant  or  not  to  the  grantee  of  lot  25  ad  medium  filum 
of  the  street  spoken  of  in  the  deed  as  abutting  on  the 
northern  limit  of  the  lot,  but  whether  or  not  there  is  a 
street  there  at  all  or  not ; and,  as  between  the  plaintiff  and 
those  claiming  under  him,  I take  it  that  the  deed  is 
conclusive  ; or  that,  at  least,  coupling  the  description  in  the 
deed  with  what  appears  upon  the  plan  of  the  survey,  and 
the  evidence  as  to  the  absence  of  easy  communication 
between  Queen  Street  and  the  road  allowance  along  the 
Saugeen  Biver,  otherwise  than  across  this  piece  of  land, 
and  the  fact  of  continuous  uninterrupted  user  of  the  piece 
of  land  as  a public  highway,  and  the  performance  of  statute 
labour  thereon  improving  it,  it  would  be  impossible  for  a 
jury  to  come  to  any  other  rational  conclusion  than  that  the 
piece  of  land  had  been  either  dedicated  by  the  Crown  as  a 
public  highway  before  the  issue  of  the  Letters  Patent  to 
the  plaintiff,  or  that  it  had  been  dedicated  as  such  by  the 
plaintiff  immediately  upon  the  issue  of  the  Letters  Patent 
to  him ; and  if  the  latter,  then  the  336th  section  of  ch.  54 
of  Consol.  Stat.  TL  C.  vests  this  piece  of  land  in  the 
municipality  as  a public  highway  or  street,  free  from  all 
right  of  the  plaintiff  therein,  as  none  appears  to  have  been 
reserved  by  him  at  the  time  of  the  dedication. 

So  that,  whether  the  piece  of  land  was  dedicated  as  a 
public  highway  or  a street  by  the  Crown  or  by  the  plaintiff, 
this  action  cannot  be  maintained.  In  either  case,  the 
defendant  has  as  good  defence  to  the  plaintiff’s  action  upon 
principles  of  common  law  without  any  aid  from  equity. 

But  I am  of  opinion,  also,  that  assuming  his  defence  to 
fail  at  common  law,  he  has,  upon  the  facts  appearing,  a 
good  equitable  defence  entitling  him  to  a perpetual  injunc- 
tion restraining  the  plaintiff  from  interfering  with  the 
piece  of  land,  and  from  applying  or  attempting  to  apply  it 
to  any  other  use  than  a public  highway  or  street,  and  from 
asserting  any  interest  in  the  piece  of  land  otherwise  than 
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as  a public  highway  or  street  dedicated  to  the  public  for 
user  as  such. 

This  defence,  however,  upon  equitable  grounds,  when  we 
come  to  consider  it,  may  perhaps  be  said  to  be  resolved 
into  a legal  defence,  for  the  equity  appears  to  consist  in  a 
right  to  restrain  the  plaintiff,  under  the  circumstances,  from 
denying  the  dedication  by  him  to  the  public  use,  if  the  soil 
and  freehold  ever  was  vested  in  him,  and  if  the  dedication 
be  established  so  as  to  be  incapable  of  denial,  then  the 
defence  of  the  defendant  to  this  action  is  complete  at  law. 
The  equity  to  such  an  injunction,  if  appeal  to  equity  were 
necessary,  appears  to  me  to  be  very  plain,  and  it  consists 
in  the  following  facts : After  the  execution  of  the  deed  to 
Orchard,  he  erected  a house  along  the  edge  of  the  street, 
said  to  be  the  northern  limit  of  the  lot  25  conveyed  to  him* 
He  made  his  private  entrance  on  the  street  constituting 
such  northern  limit,  and  an  office,  which  has  always  been 
used  as  a post  office.  He  placed  four  windows  on  that  side 
of  his  house,  and  a rear  building,  attached  to  the  house, 
has  a door  and  seven  windows  all  upon  the  same  northern 
side.  In  fact  the  street  is  essential  to  the  complete  enjoy- 
ment of  the  house  as  built.  Along  the  length  of  the  front 
building  he  placed  a platform,  which  indeed  can  be  said 
to  be  the  only  piece  of  land  in  the  defendant’s  possession 
north  of  the  limit  of  his  lot  25.  The  whole  of  the  residue 
of  the  piece  of  land  has  been,  continuously  from  185(j  to 
the  present  time,  used  and  travelled  upon  as  a public 
highway,  and  public  labour  has  been  expended  upon  it  ; 
the  path-master  has  in  some  years  applied  the  statute 
labour  of  the  plaintiff  himself  upon  the  piece  of  land  which 
is  the  subject  of  this  suit,  regarding  it,  as  there  is  no  doubt 
the  whole  public  had  always  regarded  it,  as  a portion  of 
the  public  street  there.  The  defendant  purchased  the  house 
and  northerly  part  of  the  lot  25  from  Orchard,  upon  the 
faith  and  belief  that  it  did  abut,  as  the  deed  to  Orchard 
describes  it,  upon  a public  street;  and  not  only  by  this 
description  in  the  deed,  but  in  conversation  with  the 
plaintiff,  if  not  expressly  assured,  he  was  led  to  believe 
that  it  did  abut  on  a street  along  its  northern  limit. 
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Under  these  circumstances,  the  defendant  has,  in  my 
judgment,  a clear  equity  to  restrain  the  plaintiff  from 
denying  a dedication  of  the  piece  of  land  as  a street.  It 
may  be  that  to  raise  fully  this  equity  the  defence  which 
has  been  set  up  on  equitable  grounds  should  be  amended 
by  averring  this  grant  to  Orchard,  describing  the  lot 
conveyed  to  him  as  abutting  on  the  north  along  the  edge 
of  a street,  and  the  continuous  user  by  the  public,  and 
the  performance  of  statute  labour  thereon,  as  appears  in  the 
evidence,  and  the  other  facts  which  I have  mentioned  as  con- 
stituting the  equity;  and  in  a case  of  this  kind,  where  all  the 
facts  have  come  out  on  the  trial,  he  may  have  liberty  to 
amend,  if  he  thinks  it  necessary,  nunc  pro  tunc.  But,  as  I 
have  already  said,  the  facts  warrant  a finding  that,  if  the 
land  ever  passed  to  the  plaintiff  at  all  by  the  Letters 
Patent,  it  was  immediately  dedicated  by  him  as  a public 
highway,  and  the  evidence  of  this  is  so  strong  and  conclu- 
sive to  my  mind  that. the  plaintiff  cannot  be  heard  now  to 
deny  it,  and  so  that  the  defendant’s  defence  in  this  action 
is  goorl  at  law,  whether  the  dedication  was  by  the  Crown 
or  the  plaintiff;  while,  for  interference  with  the  highway 
by  the  platform  along  the  northern  limit  of  his  house,  he 
is  amenable  to  the  public. 

The  verdict  in  this  action  must  clearly,  in  my  judgment, 
be  entered  for  the  defendant,  and  the  rule  will  be  to  give 
the  defendant  leave  to  amend  his  notice  of  defence  upon 
equitable  grounds  in  the  manner  I have  indicated,  if  he 
thinks  necessary  to  do  so,  and  that  the  verdict  and  judgment 
shall  be  entered  for  the  defendant." 


Rale  absolute. 
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MEMORANDA. 

During  this  term  the  following  gentlemen  were  called  to 
the  Bar : — 

John  William  Frost,  Herbert  Charles  Gwyn,  Josias 
Bichey  Metcalf,  Arthur  Godfrey  Molson  Spragge, 
Bobert  Gregory  Cox,  Edward  Douglas  Armour, 
Albert  Bomaine  Lewis. 


In  the  vacation  after  Hilary  term  the  following  were 
appointed  Her  Majesty’s  Counsel  for  Ontario,  by  His 
Excellency  the  Lieutenant  Governor  : — 

On  March  11th,  1876. 

Bobert  S.  Woods,  James  A.  Henderson,  Alexander 
Leith,  Thomas  Bobertson,  John  O’Connor,  Hector 
Cameron,  James  Beaty,  Jr.,  George  A.  Drew,  James 
Maclennan,  David  Tisdale,  Dalton  McCarthy,  Hewitt 
Bernard,  Angus  Morrison,  George  B.  VanNorman, 
George  E.  Henderson,  Edward  Fitzgerald,  Thomas 
Hodgins,  John  Hoskin. 

On  March  13th,  1876. 

Bichard  Martin,  Thomas  Scatcherd,  Bobert  Lees, 
Francis  B.  Ball,  The  Honorable  Alexander  Morris, 
Frederick  Davis,  Edward  Martin,  Henry  B.  Beard, 
Thomas  Wardlaw  Taylor,  Francis  MacKelcan, 
William  Kerr,  Byron  Moffatt  Britton,  Edmund  J. 
Senkler,  Malcolm  Colin  Cameron,  Timothy  Blair 
Pardee,  William  Hepburn  Scott,  William  Balph 
Meredith,  Warren  Bock,  William  Lount,  John  Gallo- 
way Scott,  James  Bethune,  James  Kirkpatrick  Kerr, 
Britton  B.  Osler,  Thomas  Deacon,  James  S.  Sinclair, 
Thomas  Ferguson,  John  Alexander  Boyd,  James  F. 
Dennistoun,  Hugh  McMahon,  David  Glass,  John  Iding- 
ton,  Arthur  Sturgis  Hardy,  Hon.  Christopher  Findlay 
Fraser,  Donald  Ban  Maclennan,  Donald  Guthrie. 

32 — vol.  xxvi  c.p. 
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IN  THE 

COURT  OF  QUEEN’S  BENCH, 

AND  THE 

COURT  OF  COMMON  PLEAS. 


ipgutK  (Sen milts. 


Hilary  Term , 39  th  Victorioe . 

Whereas  it  was  enacted  by  sec.  154  of  the  C.  L.  P.  A.,  1856,. 
That  the  Record  of  Nisi  Prius  should  not  be  sealed  or  passed; 

And  whereas,  in  consequence,  the  practice  in  England  as  to 
making  up  and  delivering  Paper  Books  and  Issue  Books  was 
introduced  by  Pule  No.  33,  of  the  General  Rules  as  to  Practice 
of  Trinity  Term,  1856  ; 

And  whereas,  afterwards  by  sec.  203,  of  chapter  22  of  the 
Consolidated  Statutes  of  Upper  Canada,  it  was  provided  that  the 
Record  of  Nisi  Prius  need  not  be  sealed,  but  shall  be  passed  and 
signed  as  therein  declared  ; 

And  whereas,  in  consequence  of  the  last  mentioned  enact- 
ment, it  has  become  expedient  to  rescind  the  Rule  No.  33,  of  the 
General  Rules  of  Trinity  Term,  1856,  and  to  make  provision  as 
hereinafter  mentioned ; 

It  is  therefore  Ordered  : 

1.  That  Rule  No.  33,  as  to  Practice,  of  Trinity  Term,  1856,. 
shall  be,  and  the  same  is,  hereby  rescinded. 

2.  That  the  practice  in  England,  as  to  making  up  and  deliver- 
ing Paper  Books  and  Issue  Books  for  the  purpose  of  settling  the 
same,  is  not  to  be  allowed  in  future. 
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3.  That  all  Rules  or  Orders,  inconsistent  with  this  Rule,  shall 
be,  and  the  same  are,  hereby  rescinded. 

4.  That  this  Rule  shall  take  effect  on  and  after  the  second 
Monday  of  the  present  Term  of  Hilary. 

Toronto,  Monday,  7th  February,  1876. 


Hilary  Term , 3 9 th  Victoria}. 

It  is  Ordered  as  follows: 

1.  That  when  any  Case  shall  be  transmitted  by  a Court  of 
Oyer  and  Terminer,  or  Gaol  Delivery,  or  General  Sessions,  for 
the  consideration  of  the  Justices  of  either  of  the  Courts  of 
Queen’s  Bench  or  Common  Pleas  for  Ontario,  the  original  Case, 
signed  by  the  Judge  or  Chairman  of  Sessions  reserving  the  ques- 
tion or  questions  of  law,  and  three  copies,  of  such  Case,  one  for 
each  J udge,  shall  be  delivered  to  the  Clerk  of  the  Court  at  least 
four  days  before  the  day  appointed  for  the  argument,  unless 
otherwise  ordered  by  the  Court. 

2.  That  every  Case  transmitted  for  the  consideration  of  the 
Court,  shall  briefly  state  the  question  or  questions  of  law  reserved, 
and  such  facts  only  as  raise  the  question  or  questions  of  law  sub- 
mitted. If  the  question  or  questions  turn  upon  the  Indictment, 
or  any  count  thereof,  then  the  Case  must  set  forth  the  Indictment 
or  the  particular  count. 

3.  That  every  Case  must  state,  whether  judgment  on  the  con- 
viction was  passed  or  postponed,  or  the  execution  of  the  Judg- 
ment respited,  and  whether  the  person  convicted  be  in  prison,  or 
has  been  discharged  on  recognizance  of  bail  to  appear  and.  receive 
Judgment,  or  to  render  himself  in  execution. 

4.  That  whenever  a Case  is  sent  back  for  amendment,  the 
same  shall  be  re-argued,  as  regards  the  matter  amended,  -unless 
the  Court  otherwise  order. 

5.  That  the  original  Case  as  amended,  and  three  copies  thereof^, 
or  only  of  the  amended  portion  or  portions  thereof,  if  the  Court 
so  order,  shall  be  delivered  to  the  Clerk  of  the  Court  at  least  four 
days  before  the  day  appointed  for  the  re-argument,  unless,  other- 
wise ordered  by  the  Court. 
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6.  That  on  every  such  argument  or  re-argument,  as  aforesaid, 
the  Counsel  for  the  prisoner  or  defendant,  shall  have  the  right  to 
begin  and  reply,  unless  the  Court  otherwise  order. 

7.  That  these  Rules  shall  take  effect  forthwith. 

Osgoode  Hall. 

Toronto,  7 th  F ebruary , 1876. 

(Signed)  JOHN  H.  HAGARTY, 

“ ROBT.  A.  HARRISON, 

“ J.  C.  MORRISON, 

“ ADAM  WILSON, 

“ JOHN  W.  GWYNNE, 

“ THOMAS  GALT. 


Hilary  Term,  39  th  Victor  ice. 

It  is  Ordered  as  follows  : 

1.  That  on  every  application  for  a Rule  for  a New  Trial,  or  to 
enter  a verdict  or  nonsuit,  where  the  evidence  was  at  the  trial 
taken  down  by  a short-hand  writer,  there  shall,  unless  the  Court 
otherwise  order,  be  filed  with  the  Motion  Paper  three  copies  of 
the  evidence  in  words  at  length,  each  copy  to  be  certified  as 
correct  by  the  short-hand  writer. 

2.  That  the  short-hand  writer  shall  receive  three  cents  per 
folio  for  every  folio  of  one  hundred  words  in  each  of  the  said 
copies  (whether  the  copies  be  made  by  means  of  the  type-writer 
or  otherwise),  the  same  to  be  paid  by  the  person  ordering  the 
copies  for  the  purposes  of  these  Rules. 

3.  That  the  disbursements  incurred  in  any  cause,  matter,  or 
proceeding  in  obtaining  copies  of  the  evidence  for  the  purposes  of 
the  foregoing  Rules,  shall,  unless  the  Court  otherwise  order,  be 
costs  in  the  Cause  to  the  party  obtaining  and  paying  for  the  same. 

4.  That  where  a copy  of  the  evidence  is  required  from  the 
short-hand  writer  by  the  parties  or  their  Solicitors,  the  short- 
hand writer  shall  receive  ten  cents  per  folio  of  one  hundred  words 
on  every  such  copy. 
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5.  That  all  moneys  received  by  the  short-liand  writer  under 
the  operation  of  the  foregoing  Rules  shall,  when  the  short-liand 
writer  is  paid  by  salary,  be  accounted  for  by  him  to  the  Clerk  of 
the  proper  Court,  and  shall  be  by  the  Clerk  of  such  Court  depo- 
sited in  the  Bank  for  the  time  being,  where  the  moneys  of  the 
Province  are  deposited,  to  the  credit  of  an  account  to  be  called 
“The  Short-Hand  Writer’s  Fund.” 

6.  That  when  the  short-hand  writer  is  not  paid  by  salary,  the 
said  moneys  shall  belong  to  and  be  the  property  of  the  said  short- 
hand writer. 

7.  That  in  cases  other  than  hereinbefore  provided  for,  the 
Master  may  in  any  Cause,  matter  or  other  proceeding,  allow  a 
reasonable  sum  for  the  expense  of  a short-hand  writer,  on  the 
Certificate  of  the  Judge  before  whom  the  examination  of  any 
witness  or  witnesses  in  any  such  Cause,  matter  or  other  proceed- 
ing takes  place. 

Osgoode  Hall,  10th  March,  1876. 

(Signed)  JOHN  H.  HAGARTY, 

“ ROBT.  A.  HARRISON, 

“ J.  C.  MORRISON, 

“ . ADAM  WILSON. 

“ JOHN  W.  GWYNNE. 

•'<  THOMAS  GALT. 
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SITTINGS  IN  VACATION, 

AFTER  HILARY  TERM. 


Dalgleish  et  al.  y.  Conboy. 

Patent  right— Assignment — Agreement  to  assign — Construction  of — Prepa- 
ration and  tender  of  assignment. 

The  declaration  alleged  that  the  defendant  being  the  inventor  and 
patentee  in  Canada  of  a certain  buggy  seat  called  u Daniel  Conboy’s 
turn  down  seat,”  agreed  to  permit  the  plaintiff  for  fifteen  years  from 
the  8th  February,  1875,  to  have  the  exclusive  right,  privilege,  and 
liberty  of  making,  constructing,  and  using,  in  the  County  of  Welling- 
ton, the  right  to  manufacture  and  sell  the  said  patent  article  : to  give 
the  plaintiffs  the  privilege  of  selling  it  in  the  Province  of  Ontario ; 
and  to  prepare,  execute,  and  deliver  to  the  plaintiff  a proper  and 
sufficient  deed  of  assignment  of  the  said  patent  invention,  capable  of 
being  registered  in  the  patent  office,  pursuant  to  the  Statute  in  that 
behalf,  and  sufficient  to  empower  the  plaintiff  to  make  and  sell  the 
said  patent  invention  as  aforesaid.  The  breach  alleged  was  that 
defendant  did  not  deliver  such  deed,  but  refused  to  do  so. 

The  defendant  pleaded  that  the  agreement  was  in  writing,  and  set  it  out 
verbatim.  By  it  the  defendant  granted  and  sold  to  the  plaintiffs  for 
fifteen  years  from  8th  of  February,  1875,  the  exclusive  right  and 
privilege  of  making,  constructing,  and  using,  and  vending  to  others  to 
be  used,  the  invention  specified,  to  any  one  in  the  county  of  Welling- 
ton, and  granted  to  them  the  privilege  of  selling  the  patent  article  in 
any  part  of  Ontario,  u and  bind  myself  to  forward  to  them  the  proper 
deed  of  invention.” 

Held,  on  demurrer,  that  the  plea  was  bad,  for  that  the  agreement  as 
alleged  in  the  declaration  was  a valid  one,  and  that  the  written 
agreement  set  out  supported  the  declaration. 

As  to  the  various  objections  alleged:  Held , 1.  That  a contract  to  give 
such  an  assignment  need  not,  under  35  Vic.,  ch.  26,  D.,  be  in  writing, 
though  the  assignment  itself  must : and  that  if  a writing  were  required 
the  declaration  need  not  aver  but  would  be  held  to  import  it.  2.  That 
the  agreement  as  not  for  a mere  license,  and  need  not  be  by  deed. 
3.  That  the  defendant  was  bound  under  the  agreement  to  do  whatever 
was  necessary  to  entitle  the  plaintiffs  to  hold  and  enjoy  the  rights 
assigned  or  intended  to  be  ; and  therefore  to  execute  and  deliver  a 
proper  deed  which  could  be  registered.  4.  That  he  was  bound  also 
to  prepare  such  deed. 

Declaration.  First  count : for  that  the  plaintiffs 
being  manufacturers  of  wheeled  vehicles  and  parts  of 
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wheeled  vehicles,  and  the  defendant  being  the  inventor  and 
patentee  in  Canada  of  a certain  buggy  seat,  called  and 
known  as  “ Daniel  Conboy’s  turn-down  seat,”  the  defen- 
dant agreed  with  the  plaintiffs  “ to  permit  the  plaintiffs, 
for  fifteen  years  from  the  8th  of  February,  last  past,  to 
have  the  exclusive  right,  privilege,  and  liberty  of  making, 
constructing,  and  using  in  the  county  of  Wellington,  the 
.right  to  manufacture  and  sell  the  said  patent  article  : 
to  give  to  the  plaintiffs  the  privilege  of  selling  the  said 
patent  article  in  any  part  of  the  Province  of  Ontario ; and 
to  prepare,  execute,  and  deliver  to  the  plaintiffs  a proper 
and  sufficient  deed  of  assignment  of  the  said  patent 
invention,  capable  of  being  registered  in  the  patent  office, 
pursuant  to  the  statute  in  that  behalf,  and  sufficient  to 
empower  them  to  make  and  sell  the  said  patent  invention 
as  aforesaid ; the  consideration  for  the  said  agreement 
being  the  sum  of  $200,  $50  in  cash  and  the  balance  on  the 
delivery  of  the  said  deed.  The  declaration  then  averred 
that  the  plaintiffs  paid  the  $50,  and  have  always  been  ready 
and  willing  to  pay  the  remainder  upon  the  delivery  of 
the  deed,  and  had  performed  all  conditions  on  their  part 
necessary  to  entitle  them  to  the  delivery  of  the  deed ; 
and  alleged  as  a breach  that  the  defendant  did  not  deliver 
the  deed,  but,  on  the  contrary,  refused  to  do  so. 

There  were  also  the  common  counts : for  money  payable 
by  the  defendant  to  the  plaintiffs,  and  for  money  received 
by  the  defendant  to  the  use  of  the  plaintiffs. 

Fourth  plea  to  the  first  count:  that  the  contract  of 
agreement,  as  in  the  first  count  mentioned,  was  reduced  to 
writing,  and  was  in  the  words  and  figures  following : 

O7  O 

“Guelph,  February  8th,  1875. 

“ I,  Daniel  Conboy,  hereby  grant  and  sell  to  Messrs.  R 
R Dalgleish  & Co.,  of  the  town  of  Guelph,  in  the  county  of 
Wellington,  their  executors,  administrators,  and  assigns,  for 
the  period  of  fifteen  years  from  the  date  of  February  8th, 
1875,  the  exclusive  right,  privilege,  and  liberty  of  making, 
constructing,  and  using,  and  vending  to  others  to  be  used, 
the  said  invention  of  Daniel  Conboy’s  turn-down  seat,  to 
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any  one  in  the  said  county  Wellington,  and  grant  Messrs. 
It.  R,  Dalgleish  & Co.  the  privilege  of  selling  the  seats  in 
any  part  of  the  Province  of  Ontario  ; and  bind  myself  to 
forward  to  them  the  proper  deed  of  invention. 

“ Guelph,  February  8th,  187.5” 

(Signed)  “ Daniel  Conboy.I 

To  this  plea  the  plaintiffs  demurred,  on  the  grounds  ; 
that  the  plea  admits  the  making  of  the  agreement  in  the 
said  count  alleged,  but  does  not  deny  or  excuse  the  alleged 
breach. 

The  defendant  joined  in  demurrer  and  also  took  excep- 
tions to  the  declaration,  on  the  grounds  : 

1.  That  the  declaration  does  not  allege  that  the  contract 
to  sell  was  in  writing,  nor  does  it  allege  that  it  was  by 
deed.  2.  That  the  contract,  as  set  out  in  the  declaration,  is 
an  agreement  to  grant  a license  only,  and  this  license  may 
be  revoked  at  any  time,  unless  granted  by  deed.  3.  That 
the  right  which  the  plaintiffs  claim  could  not  be  registered. 
4.  That  the  declaration  does  not  allege  a tender  of  con- 
veyance to  the  defendant  to  be  executed.  5.  That  the 
contract  declared  upon  is  not  an  agreement  to  assign,  and 
is  not  required  or  permitted  to  be  registered  b}^  law.  6. 
That  the  declaration  does  not  express  what  right  the 
defendant  agreed  to  give. 

March  21st,  1876.  Robinson,  Q.  C.,  for  the  plaintiff. 

Howell  (of  Uxbridge)  contra. 

The  arguments  and  cases  cited  sufficiently  appear  from 
the  judgment. 

March  31,  1876.  Harrison,  C.  J. — It  is  declared  by  sec. 
16  of  35  Vic.,  ch.  26,  D.,  “That  every  patent  granted  under 
this  Act  shall  * * grant  to  the  patentee,  his  executors, 

administrators,  and  assigns,  for  the  period  therein  mentioned 
from  the  granting  of  the  same,  ‘ the  exclusive  right,  privi- 
lege, and  liberty  of  making,  constructing,  and  using,  and 
vending  to  others  to  be  used?  the  said  invention,  subject, 
nevertheless,  to  adjudication  before  any  Court  of  competent 
jurisdiction.” 
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It  is  declared  by  sec.  22  of  the  same  statute,  that  “Every 
patent  for  an  invention,  whensoever  issued  shall  be  assign- 
able in  law  ‘ either  as  to  the  whole  interest,  or  as  to  any 
part  thereof'  by  any  instrument  in  writing;  but  such 
assignment,  and  every  grant  and  conveyance  of  ‘ any  exclu- 
sive right  to  make  and  use,  and  to  grant  to  others  the 
right  to  make  and  use  the  said  invention  patented,  within 
and  throughout  Canada,  or  any  part  thereof'  shall  be  regis- 
tered in  the  office  of  the  Commissioner,  in  the  manner  from 
time  to  time  adopted  by  the  Commissioner  of  Patents  for 
such  registration  ; and  every  assignment  affecting  a patent 
for  invention,  shall  be  declared  null  and  void  against  any 
subsequent  assignee,  unless  such  instrument  is  registered  as 
heretofore  prescribed,  before  the  registering  of  the  instru- 
ment under  which  such  subsequent  assignee  may  claim.” 
The  latter  section  is  almost  in  words  identical  with  sec. 
11  of  the  Act  of  the  United  States  of  July  4th,  1836.  See 
Curtis  on  Patents,  4th  ed.,  p.  201,  sec.  178. 

The  first  exception  to  the  declaration  is  that  the  count 
does  not  allege  that  the  contract  to  sell  was  in  writing,  nor 
does  it  allege  that  it  was  by  deed. 

The  beneficial  interest  which  a patentee  of  an  invention 
acquires  in  his  invention  may,  at  common  law,  be  sold,  and 
(subject  to  the  provisions  of  the  statute),  assigned  in  the 
same  manner  as  any  other  property  acquired  by  personal 
industry.  See  Cartwright  v.  Amatt,  2 B.  & P.  43. 

The  statute  does  not  provide  that  a mere  contract  of  sale 
shall  be  in  writing.  It  does  provide  that  an  assignment  of 
the  patent,  “ either  as  to  the  whole  interest,  or  as  to  any  part 
thereof,”  and  “ every  grant  or  conveyance  of  any  exclusive 
right  to  make  and  use  and  grant  to  others  the  right  to 
make  and  use  the  invention  patented,  within  and  through- 
out Canada,  or  any  part  thereof,  shall  be  in  writing.” 

There  may  be  a contract  to  give  the  assignment  in 
writing  which  the  statute  contemplates,  either  as  to  the 
whole  invention  or  any  part  thereof,  and  either  as  to  the 
whole  of  Canada  or  any  part  thereof. 

The  former  is  not  by  the  statute  required  to  be  in  writing. 

33 — YOL.  XXYI.  C.P. 
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The  latter,  by  the.  express  provision  of  the  statute,  must  be 
in  writing. 

But  even  if  it  were  necessary  that  the  contract  for  sale 
should  be  in  writing,  it  was  not  necessary,  even  long  before 
the  Common  Law  Procedure  Act,  for  a plaintiff  in  his 
declaration  to  aver  that  the  contract  sued  upon  was  in 
writing,  although  apparently  before  the  Common  Law 
Procedure  Act  a different  rule  was  applied  to  a plea.  See 
Case  v.  Barber , Sir  T.  Raymond  450.  But  now  it  is  not 
necessary  in  any  pleading  to  aver  that  the  contract  set 
up  is  in  writing.  See  Young  v.  Austen , L.  R.  4 C.  P.  553. 
Special  demurrers  no  longer  existing,  the  Court  assumes 
a pleading  which  alleges  an  agreement  to  import  a valid 
agreement : per  Brett,  J.,  at  p.  558. 

The  first  exception  to  the  declaration  is,  therefore,  un- 
tenable. 

The  second,  third,  and  sixth  exceptions  attack  the 
validity  of  the  contract  in  other  respects.  They  may  for 
that  reason  be  conveniently  considered  together.  And  as 
the  question  which  I must,  on  the  exceptions  to  the  de- 
claration and  demurrer  to  the  plea  before  me,  consider,  is 
not  so  much  the  legal  sufficiency  of  either  pleading,  as 
the  right  of  the  plaintiff  on  the  whole  record  to  re- 
cover, I shall,  in  disposing  of  these  exceptions  to  the  de- 
claration, incidentally  refer  to  the  writing  itself  as  set  out 
in  the  plea. 

The  second  exception  is,  that  the  contract  is  an  agreement 
to  grant  a license  only,  and  that  this  license  may  be  re- 
voked at  any  time,  unless  granted  by  deed.  The  third  is, 
that  the  right  which  the  plaintiffs  claim  cannot  be 
registered ; and  the  sixth  is,  that  the  declaration  does  not 
express  what  right  the  defendant  agreed  to  give. 

The  declaration  does  very  plainly  express  the  rights 
which  the  defendant  agreed  to  give.  These  rights  are  as 
plainly  expressed  in  the  writing  itself,  set  out  in  the  plea. 

But  the  contention  on  the  part  of  the  defendant  is,  that 
the  right  agreed  to  be  given  is  no  more  than  a license,  and 
that  a license,  unless  granted  by  deed,  is  revocable,  even 
though  money  be  paid  for  the  license. 
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I think  the  argument  is  fallacious.  I am  of  opinion  that 
the  agreement  is  for  more  than  a mere  license,  and  that  if 
it  were  for  no  more  than  a mere  license,  it  is  not  such  a 
license  as  must  be  evidenced  by  deed. 

It  is  certainly  not  a license  to  come  and  remain  for  a 
certain  peiiod  on  the  land  of  another,  which,  according  to 
Wood  v.  Leadhitter,  13  M.  & W.  838,  must  be  evidenced 
by  deed ; and,  if  not  so  evidenced,  may  be  at  any  time 
revoked,  even  though  money  be  paid. 

It  bears  no  resemblance  to  such  a license,  and  has  none 
of  the  incidents  of  a license  to  enter  on  the  land  of  another. 

“ The  grant  of  letters  patent  for  an  invention  creates  a 
legal  estate  of  a peculiar  nature,  consisting  of  the  exclusive 
right  to  make,  vend,  or  use  the  subject  of  the  grant  for  a 
specified  period.  It  has  many  of  the  incidents  of  other  legal 
estates,  and  among  these  are  the  equitable  interests  which 
may  spring  out  of  it  either  by  contract  or  by  operation  of 
law  Curtis  on  Patents,  sec.  167. 

The  statute  makes  the  interest  assignable  by  writing;  in 
other  words,  it  recognizes  the  exclusive  right  vested  in  the 
patentee,  as  a legal  estate  capable  of  being  conveyed  to 
another  by  a written  instrument,  which  shall  vest  in  that 
other  a complete  title,  either  to  the  whole  of  that  exclusive 
right  or  to  some  part  of  it.  Ib.  sec.  179. 

There  is  not  one  word  in  the  statute  to  lead  to  the  con- 
clusion that  a deed  is  necessary  for  the  purpose  of  assigning 
the  whole  or  any  interest  in  a patent  for  an  invention.  See 
Ib.,  sec.  180. 

The  statute  makes  the  interest  assignable,  divisible  in 
two  aspects : first,  because  it  makes  the  patent  assignable 
as  to  “ the  whole  interest,”  or  as  “ to  any  part  thereof”  ; and, 
secondly,  because  it  enables  the  patentee  to  grant  to  others 
the  right  to  make  and  use  the  invention  patented  within 
and  throughout  Canada  “ or  any  part  thereof” : Ib.,  sec.  180. 

The  interest,  therefore,  which  a patentee  may  sell  and 
assign  is,  either  his  whole  interest  for  the  whole  or  part  of 
Canada,  or  a part  interest  for  the  whole  or  part  of  Canada. 
See  Walton  v.  Lavater , 8 C.  B*  N.  S.  162. 


260  COMMON  PLEAS,  HILARY  VACATION,  39  VIC.,  1876. 

The  instruments  required  to  be  registered  are  : — 

1.  An  assignment  of  the  whole  patent. 

2.  An  assignment  of  an  undivided  part  of  the  patent. 

3.  A grant  or  conveyance  of  the  exclusive  right  to  make 
and  use,  and  to  grant  to  others  the  right  to  make  and  use, 
the  invention  patented  within  and  throughout  Canada  or 
any  part  thereof. 

If  the  grant  be  not  of  an  exclusive  interest,  either  for 
the  whole  or  some  part  of  Canada,  but  at  most  the  right 
or  privilege  to  make,  vend  or  use  the  subject  matter  of  the 
patent,  concurrently  with  the  patentee,  or  with  other 
grantees  under  him,  it  is  in  the  nature  of  a license,  and 
need  not  be  registered.  See  Pr other oe  v.  May  et  at., 
Webster's  Patent  Causes*  411,  S.  C.,  5 M.  & W.  675;  Brooks 
v.  By  am,  2 Story  525 ; Pitts  v.  Whitman,  2 Story  609 ; 
Farrington  v.  Gregory,  4 Fish.  Pat.  Cas.  221 ; Chambers 
v.  Smith,  5 Fish.  Pat.  Cas.  12 ; Glover  v.  Merser,  5 lb.  411. 

Instruments  which  undertake  to  deal  with  an  interest 
under  a patent  may  therefore  be  : — 

1.  Assignments. 

2.  Contracts  to  assign. 

3.  Mere  licenses. 

The  distinction  between  an  assignment  and  a contract  to 
assign  presents  the  question,  whether  the  holder  of  the 
instrument  has  by  force  of  it  a legal  or  an  equitable  title : 
Curtis  on  Patents,  sec.  192. 

In  order  to  constitute  an  assignment  there  must  be  a 
grant  which  vests  in  the  grantee  the  exclusive  right  to  the 
whole  patent,  or  to  some  undivided  part  of  it,  or  to  the 
whole  or  some  undivided  part  of  some  territorial  interest  : 
lb.,  sec.  193. 

It  is  a question  of  construction  of  the  instrument 
whether  it  is  to  operate  as  such  a present  grant  or  as  a 
contract  for  a future  conveyance:  lb.,  sec.  193. 

A contract  for  the  use  of  an  invention  must  be  construed 
(like  other  contracts)  by  the  intention  of  the  parties  as  ex- 
pressed in  the  instrument : W ether  all  v.  Passaic  Zinc  Co., 
6 Fish.  Pat.  Cas.  50. 


DALGLEISH  ET  AL.  V.  CONBOY. 


261 


In  Perry  v.  Corning , 7 Blatclif.  195,  where  a patentee 
had  transferred  all  his  right,  title,  and  interest  in  certain 
letters  patent,  embracing  all  future  terms  and  improve- 
ments, to  the  assignee  “ to  manufacture  and  sell  the  same 
in  the  States  of  New  York  and  Connecticut,”  it  was  con- 
tended on  behalf  of  the  defendants  that  this  instrument 
was  not  an  assignment  of  the  whole  or  undivided  part  of 
the  patent : but  the  Court  held  that  the  instrument,  if  not 
technically  an  assignment  of  the  patent,  or  an  undivided 
part  thereof,  was  a grant  of  the  exclusive  right  to  use,  and 
to  grant  to  others  to  make  and  use,  the  thing  patented 
within  the  limits  specified. 

Mr.  Justice  Woodruff,  in  delivering  judgment,  said,  at  p. 
202  : “ Although  the  instrument  does  not  not  employ  the 
terms  ' to  grant  to  others  to  make  and  use  ’ the  invention, 
&c.,  I think  its  just  construction  fully  excludes  the  pat- 
entee from  all  interest  in,  or  control  over,  the  invention,  or 
the  maufacture  or  use  of  the  thing  patented,  within  the 
specified  territory,  and  so  excludes  him  from  any  right  to 
confer  the  privilege  on  others.” 

In  Hussey  v.  Whiteley,  % Fish.  Pat.  Cas.  123,  it  appeared 
that  the  complainant  had  by  a written  instrument  granted 
the  exclusive  right  to  make  and  sell  the  subject  of  his  in- 
vention, during  the  continuance  of  his  patent,  in  twenty- 
three  counties  of  Ohio,  including  that  in  which  the  defend- 
ant’s factory  was  carried  on,  but  the  patentee  expressly 
reserved  to  himself  the  right  of  sending  machines  of  his 
own  manufacture  into  the  territory  embraced  in  the  con- 
tract. This  was,  on  the  ground  of  the  reservation,  held  to 
be  a mere  license,  and  not  an  assignment  of  the  patent,  as 
regards  the  territory  mentioned. 

Now  let  us,  if  possible,  apply  the  principle  of  these 
decisions  to  the  agreement  in  this  case. 

The  right  which  the  patentee  has  under  his  patent 
“ the  exclusive  right,  privilege,  and  liberty  of  malting,  con- 
structing, and  using,  and  vending  to  others  to  be  used,” 
the  invention,  in  all  parts  of  the  Dominion  of  Canada. 

That  which  he  assumes  to  grant  and  sell  to  the  plaintiffs 
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is  : — 1.  The  exclusive  right,  privilege  and  liberty  of  making, 
constructing,  and  using,  and  vending  to  others  to  be  used, 
the  said  invention  “to  any  one  in  the  county  of  Welling- 
ton.” 2.  The  privilege,  but  apparently  not  the  exclusive 

. privilege,  of  selling  “ the  invention  in  any  part  of  the  pro- 
vince of  Ontario.” 

The  first  part  of  the  agreement,  if  not  technically  an 
assignment,  is  an  agreement  to  grant,  as  regards  the  county 
of  Wellington,  “ all  the  rights  of  the  patentee”  in  the  very 
words  of  the  patent. 

The  second  part  of  the  agreement,  which  to  some  extent 
flows  from  the  first,  in  effect  reserves  to  the  patentee  certain 
rights,  apparently  in  common  with  the  plaintiff,  as  regards 
the  remaining  part  of  the  province  of  Ontario,  and  is 
apparently  no  more  than  a license  or  an  agreement  for  a 
license. 

The  agreement  is  verjr  informal.  I infer  from  the  con- 
cluding words  of  it  that  another  and  more  formal  deed  was 
intended  by  the  parties.  The  defendant,  at  the  conclusion, 
“ binds  ” himself  to  forward  to  the  plaintiff  “ the  proper 
deed  of  invention.”  This  manifestly  intends  something 
more  to  perfect  the  title  of  the  plaintiff  than  is  done  by  the 
informal  written  agreement.  The  defendant  should  do 
whatever  is  necessary  to  entitle  the  plaintiffs  to  hold  and 
enjoy  the  rights  assigned  or  intended  to  be.  If  registry 
be  necessary  for  that  purpose,  the  defendant  is  bound  to 
execute  and  deliver  a proper  deed  for  registry.  And 
registry  is  clearly  necessary  as  regards,  at  least,  what  is 
granted  or  agreed  to  be  granted  by  the  first  part  of  the 
agreement. 

The  plaintiffs  in  the  declaration  assume  that  it  is  the 
duty  of  the  defendant,  under  the  agreement,  “ to  prepare 
execute,  and  deliver  to  the  plaintiffs  a proper  and  sufficient 
deed  of  assignment  of  the  said  patent  invention,  capable  of 
being  . registered  in  the  patent  office”;  and  allege  as  a 
breach  that  the  defendant  “ did  not  deliver  the  same,  but, 
on  the  contrary,  refused  to  do  so.” 

These  considerations,  in  effect,  dispose  of  the  second, 
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third,  and  sixth  exceptions  to  the  declaration  in  favour  of 
the  plaintiffs. 

One  of  the  defendant’s  exceptions  to  the  declaration  (the 
fifth)  is,  that  the  contract  declared  upon  is  not  an  agree- 
ment to  assign,  and  is  not  required  or  permitted  to  be 
registered  by  law. 

Another  of  the  defendant’s  exceptions  (the  fourth)  is, 
that  the  declaration  does  not  allege  a tender  to  the  de- 
fendant of  a conveyance  to  be  executed. 

The  Act  requires,  not  only  that  an  assignment,  but  that 
every  grant  and  conveyance  of  “ any  exclusive  right  to 
make  and  use,  and  to  grant  to  others  the  right  to  make 
and  use,  the  invention  patented,”  within  and  through- 
out Canada  or  any  part  thereof,  shall  be  registered. 

It  also  provides  that  every  assignment  (not  repeating, 
but  apparently  embracing  the  ’words,  “every  grant  and 
conveyance  of  any  exclusive  right,”  &c.,)  shall  be  deemed 
null  and  void  against  any  subsequent  assignee,  unless  such 
instrument  is  registered  * * before  the  registering 

of  the  instrument  under  which  such  subsequent  assignee 
may  claim. 

I do  not  read  the  Act  as  providing  that  registry  is 
essential  to  the  validity  of  an  assignment  as  between  the 
immediate  parties  thereto,  but  only  necessary  to  secure 
priority  as  against  a subsequent  assignee. 

The  first  Patent  Act  of  the  United  States  made  registry 
essential  to  the  validity  of  an  assignment.  See  Dobson  v. 
Campbell,  1 Sumner  319.  But  the  existing  Act  differs 
therefrom,  and  only  requires  the  registry  to  secure  priority 
as  against  a subsequent  assignee:  Perry  v.  Corning,  7 
Blatchf.  Cir.  Ct.  61.  See  further  Brooks  v.  By  am,  2 Story 
542  ; Pitts  v.  Whitman,  2 Story  609  ; Boycl  v.  McAlpin,  3 
McLean  427  ; Case  v.  Redfield,  4 McLean  526 ; Gibson  v. 
Cook,  2 Blatchf.  144. 

The  English  Patent  Act,  15  & 16  Vic.  ch.  83,  sec.  35 
provides  that  until  the  entry  of  the  assignment  has  been 
made  in  the  Register  of  Proprietors,  the  patentee  shall  be 
deemed  and  taken  to  be  the  sole  and  exclusive  proprietor. 


264  COMMON  PLEAS,  HILARY  VACATION,  39  VIC.,  1876. 

See  Ohollett  v.  Hoffman , 7 E.  & B.  686  ; Hassall  v.  Wright , 
40  L.  J.  N.  S.  Ch.  145. 

Registry  of  a proper  deed  appears  to  me  to  be  necessary, 
in  this  case,  to  secure  the  title  of  the  plaintiffs  as  regards 
the  exclusive  rights  granted  in  and  for  the  county  of  Wel- 
lington, if  not  as  regards  the  right  to  sell  in  other  parts  of 
the  Province  of  Ontario. 

The  defendant  has  bound  himself  to  forward  to  the 
plaintiffs  “the  proper  deed  of  invention  ” This  may  either 
mean  the  original  letters  patent  or  the  deed  proper  for 
carrying  into  complete  effect  the  agreement.  It  cannot 
reasonably  be  construed  as  meaning  the  former,  inasmuch 
as  the  defendant  has  sole  exclusive  rights  under  the  patent 
in  all  the  provinces,  except  Ontario,  and  certain  rights 
in  all  the  counties  of  Ontario,  except  Wellington.  And 
so  I must  read  it  as  meaning  the  deed  proper  for  carrying 
into  complete  effect  the  agreement;  and  this  is  the  very 
deed  which  the  plaintiffs  say  the  defendant  has  refused  to 
deliver. 

In  my  opinion,  giving  to  the  agreement  a reasonable  in- 
terpretation, it  was  the  duty  of  the  defendant,  not  only  to 
forward,  but  to  make  and  execute  such  a deed. 

The  defendant  certainly  could  not  execute  it,  unless  j>re- 
pared  by  somebody,  and  could  not  forward  an  effective 
deed  unless  it  was  not  only  prepared  by  somebody,  but 
executed  by  himself. 

Where  a covenant  was,  that  the  defendant  should  “give 
a lease,”  it  was  held  that  it  was  incumbent  on  the  defendant 
himself  to  prepare,  execute,  and  deliver  the  lease  : Walker 
v.  Kelly,  24  C.  P.  147. 

So  where  the  agreement  is,  as  here,  to  the  effect  that  the 
defendant  shall  “ forward  ” a deed,  I think,  looking  at  the 
whole  agreement,  that  it  is  incumbent  on  the  defendant  to 
do  all  that  is  necessary  to  forward  it — i.e.,  give  it  being, 
prepare  and  execute  it,  as  well  as  forward  it. 

It  was  argued  by  the  counsel  for  the  defendant,  on  the 
authority  of  cases  decided  under  the  fourth  section  of  the 
Statute  of  Frauds,  that  as  the  written  agreement  here 
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does  not  contain  the  consideration,  the  agreement  is  void. 
I cannot  at  all  adopt  this  argument,  and  only  mention  it 
to  show  that  it  has  not  been  overlooked.  There  is  nothing 
in  the  statute,  as  I have  already  pointed  out,  which  requires 
a mere  contract  to  assign  a patent,  or  any  right  thereunder, 
to  be  in  writing.  The  statute  requires  the  assignment  to 
be  in  writing.  The  plaintiffs  are  now  suing,  because  the 
defendant  has  refused  to  forward  a proper  deed  of  assign- 
ment, in  accordance  with  the  terms  of  the  agreement.  This 
is  the  breach  of  the  agreement  alleged. 

It  seems  to  me,  in  conclusion,  that  the  agreement  alleged 
in  the  declaration  is  a valid  one  : that  the  written  agree- 
ment set  forth  in  the  plea  supports  and  proves  the  declara- 
tion ; and  that,  as  the  breach  alleged  in  the  declaration 
is  admitted  by  the  plea,  there  must  be  judgment  for  the 
plaintiffs  as  well  on  all  the  exceptions  to  the  declaration 
as  on  the  demurrer  to  the  plea. 

J udgment  for  'plaintiffs . 


34 — vol.  xxvi.  c.p. 
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Williamson  v.  The  Hand-in-Hand  Mutual  Fire 
Insurance  Company. 


Insurance — Claim  for  total  loss  only — Condition  as  to  goods  damaged — ■ 
Construction. 

One  of  the  conditions  of  a policy  required,  among  other  things,  that 
where  property  was  partially  damaged  by  fire  the  insured  should  forth- 
with cause  it  to  be  put  in  as  good  condition  as  the  case  would  allow, 
assorting  the  various  articles  and  separating  the  damaged  from  the 
undamaged  goods,  so  that  the  damage  could  easily  be  ascertained ; 
and  should  cause  a list  of  the  whole  to  be  made,  after  which  tha 
amount  of  the  damage  should  be  ascertained,  &c. 

The  declaration  on  this  policy  alleged  a total  loss  of  the  property  insured,. 
The  defendants  pleaded,  after  setting  out  this  condition,  that  portions 
of  the  property  were  partially  damaged,  but  the  plaintiff  did  not,  with 
regard  to  it,  comply  with  the  requirements  of  the  condition.  The 
plaintiff  replied  that  the  property  wholly  destroyed  far  exceeded  in 
value  the  amount  insured,  and  that  he  sued  only  for  the  loss  thereon, 
and  not  on  the  property  partially  destroyed. 

Held , replication  good,  for  that  the  condition  was  not  applicable  where 
the  claim  was  only  for  goods  wholly  destroyed. 

Held , also,  that  the  replication  was  not  a departure,  for  the  plaintiff 
under  the  declaration  for  a total  loss  might  recover  for  a partial  one. 

Declaration  : on  a policy  of  insurance,  dated  6th  of 
October,  1874,  whereby  the  defendants,  for  the  considera- 
tion therein  mentioned,  insured  the  plaintiff  for  one  year 
from  19th  of  September,  1874,  to  the  extent  of  $2,000, 
“ on  the  property  in  the  said  policy  described  as  on  a general 
stock  of  ready  made  clothes,  trimmings,  hats  and  caps,  and 
gentlemen’s  furnishing  goods,  contained  in  a three  story 
brick  building,  covered  with  shingles  in  mortar  , and  tin,, 
and  marked  No.  1 on  the  diagram,  situate  on  the  south  side 
of  Ontario  Street,  Stratford,  and  known  as  Williams’s 
Block.”  There  were  the  usual  averments  of  interest 
and  loss,  the  latter  being  that  the  property  insured  was 
wholly  burnt  and  destroyed  by  fire,  whereby,  &c. 

To  this  declaration  the  defendants  pleaded,  that  by  a 
condition  endorsed  on  the  policy  it  was  provided  that : — 
“ Persons  sustaining  loss  or  damage  by  fire  shall  forthwith 
give  notice  thereof  in  writing  to  the  company,  and  as  soon 
after  as  possible  they  shall  deliver  as  particular  account  and 
statement  of  their  loss  and  damage  as  the  nature  of  the 
case  will  admit  of,  signed  by  their  own  hands,  and  they 
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shall  accompany  the  same  with  their  oath  or  affirmation,, 
declaring  the  said  account  and  statement  to  be  true  and 
just.  The  said  account,  statement,  and  affidavit  must 
specify  whether  any  and  what  other  insurance  has  been 
made  upon  the  said  property ; what  was  the  whole  cash 
value  of  the  subject  insured ; what  was  their  interest 
therein ; in  what  general  manner  (as  to  trade,  manufactory, 
merchandize  or  otherwise),  the  building  insured  or  contain- 
ing the  subject  insured,  and  the  several  parts  thereof,  were 
occupied  or  used,  and  who  were  the  occupants  of  such 
building  at  the  time  of  loss,  and  when  and  how  the 
lire  originated,  so  far  as  they  know.  The  claimant  must 
also  with  such  account  or  statement  deliver  to  the  company 
a true  copy  of  the  written  portion  of  the  policies  by  any 
other  company  insuring  any  part  of  the  property.  When 
merchandize,  or  other  personal  property,  is  partially 
damaged  by  fire,  the  insured  shall  forthwith  cause  it  to  be 
put  in  as  good  condition  as  the  case  will  allow,  assorting 
and  arranging  the  various  articles  according  to  their  kinds, 
separating  the  damaged  from  the  undamaged  goods,  so  that 
the  damage  can  easily  be  ascertained;  and  shall  cause  a 
list  or  inventory  of  the  whole  to  be  made,  naming  the 
quantities,  qualities,  and  prices  of  each  article,  after  which 
the  amount  of  the  damage  shall  be  ascertained  by  the  ex- 
amination and  approval  of  each  article  by  two  or  three 
indifferent  persons  (who  are  not  interested  in  the  loss  as 
creditors  or  otherwise,  or  connected  with  the  claimant),  to 
be  mutually  appointed  by  the  insured  and  the  company,  the 
report  of  such  appraisement  to  be  made  in  writing,  under 
oath,  &c. ; and  the  insured  shall  also,  if  required,  submit  to 
an  examination  under  oath  on  behalf  of  the  company,  and 
shall  answer  all  questions  touching  his,  her,  or  their  know- 
ledge of  anything  relating  to  such  loss  or  damage,  or  to 
their  claim  thereupon,”  &c. ; “ shall  produce  and  exhibit  at 
the  office  of  the  company  his  books  of  account,”  &c.,  “ and 
shall  also  exhibit  to  any  person  or  persons  named  by  the 
company,  and  permit  to  be  examined  by  them  any  pro- 
perty damaged  on  which  any  loss  is  claimed,  or  any  pro- 
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perty  saved  which  was  insured  by  this  policy ; and  until 
the  requirements  of  this  condition  are  fulfilled  in  every 
particular,  the  loss  shall  not  be  payable.”  The  plea  then 
averred  that  certain  portions  of  the  property  were  partially 
damaged  by  fire,  but  the  plaintiff  did  not  forthwith  cause 
it  to  be  put  up  in  as  good  condition  as  the  case  would  allow, 
assorting  and  arranging  the  various  articles  according  to 
their  kinds,  separating  the  damaged  from  the  undamaged 
goods,  so  that  the  damage  could  be  easily  ascertained,  nor 
did  he  cause  a list  or  inventory  of  the  whole  to  be  made, 
&c.,  (in  the  wmrds  of  the  condition). 

To  this  the  plaintiff  replied,  that  the  property  insured 
which  was  wholly  destroyed  by  fire  far  exceeded  in  value 
the  amount  of  the  defendants’  policy,  together  with  all  the 
other  insurances  effected  thereon;  and  that  he  sues,  not 
for  the  loss  sustained  on  that  portion  of  the  property  which 
was  partially  damaged  by  fire,  but  for  the  loss  sustained  on 
that  portion  of  the  property  which  was  wholly  destroyed 
by  fire. 

To  this  replication  the  defendants  demurred,  on  the 
grounds  : — 

1.  That  the  replication  neither  traverses  nor  confesses, 
and  avoids  the  pleaL  2.  That  it  is  no  answer  to  the  plea. 
3.  That  the  condition  set  out  in  the  plea  is  a condition 
precedent  to  the  plaintiff’s  right  to  recover,  and  that  it 
makes  no  difference  whether  the  goods  partially  destroyed 
are  claimed  for  or  not.  4.  That  the  replication  is  a departure 
from  the  declaration. 

The  plaintiff*  also  took  exception  to  the  plea,  on  the 
ground  that  the  declaration  was  for  goods  totally  destroyed, 
and  the  plea  set  up  as  a bar  the  breach  of  a condition  re- 
lating solely  to  goods  partially  destroyed. 

March  28th,  1876.  Robinson,  Q.C.,  for  the  plaintiff.  The 
replication  is  good.  It  is  only  necessary  to  comply  with  the 
condition  when  the  claim  is  for  goods  partially  destroyed,  and 
not,  as  here,  where  no  claim  is  made  for  the  goods  partially,  but 
only  for  those  totally,  destroyed.  The  plea,  in  attempting  to  set 
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up  as  an  answer  to  the  declaration  a condition  applying 
only  to  goods  partially  destroyed,  is  bad.  At  all  events 
the  condition  as  construed  by  the  defendants,  is  clearly 
unreasonable,  and  under  the  Act,  38  Vic.,  ch.  65,  0.,  the 
Courts  will  refuse  to  give  effect  to  it. 

Madennan,  Q.  C.,  contra.  The  condition  is  in  no  way 
unreasonable,  and  must  be  given  effect  to.  The  plaintiff’s 
claim  is  only  for  a portion  of  the  goods  destroyed,  and  in 
order  to  ascertain  what  that  portion  is,  the  assortment  and 
inventory  under  the  condition  is  necessary.  The  condi- 
tion is  a condition  precedent,  and  the  failure  to  comply 
with  it  will,  prevent  a recovery.  The  plea  is  therefore 
good,  and  the  replication  bad.  At  all  events  the  replication 
is  a departure  from  the  declaration,  as  the  claim  in  the 
declaration  is  for  a total  loss  of  all  the  goods,  while  the 
replication  is  only  for  a portion  of  them. 

April  4th,  1876.  Harrison,  C.  J. — The  declaration  alleges 
that  the  insured  property  was  wholly  burnt  and  destroyed. 

The  replication  admits  that  a portion  of  the  insured  pro- 
perty was  only  partially  destroyed  by  fire,  but  alleges  that  the 
plaintiff  seeks  to  recover  only  in  respect  of  the  portion  of 
property  which  was  wholly  destroyed,  and  which  in  value 
far  exceeded  the  amount  of  the  defendants’  policy,  together 
with  all  other  insurances  effected  thereon. 

One  of  the  objections  to  the  replication  is  that  it  is  a 
departure  from  the  declaration. 

This  objection  is  not  well  founded. 

In  actions  on  marine  policies  a partial  loss  may  be 
recovered  upon  a declaration  alleging  a total  loss:  Benson 
v.  Chapman,  8 C.  B.  950;  Paterson  v.  Harris,  1 B.  & S. 
336.  And  so  it  has  been  held  that  if  there  be  no  traverse 
whatever  of  the  total  loss  alleged  in  the  declaration,  there 
is  no  admission  of  a total  loss,  for  the  recovery  may  be 
either  of  a total  or  partial  loss,  according  to  the  fact : 
King  v.  Walker,  2 H.  & C.  384,  in  appeal,  3 H.  & C.  209. 

There  cannot,  in  this  respect,  be  any  difference  between 
a marine  policy  and  a policy  of  property  on  land. 
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The  allegation  in  the  declaration  is  divisible.  The 
greater  includes  the  less.  The  recovery  must  be  accord- 
ing to  the  fact,  as  proved.  If  only  a partial  loss,  then  for 
a partial  loss,  although  the  allegation  in  the  declaration  be 
a total  loss. 

The  more  important  question  is,  as  to  the  meaning  of  the 
condition  set  out  in  the  plea. 

If  the  meaning  were  as  clear  as  the  condition  is  long, 
there  would  be  no  difficulty  in  deciding  the  case. 

The  contention  on  the  part  of  the  defendants  is,  that, 
whether  the  loss  be  total  or  partial,  whether  the  claim  be 
for  goods  wholly  lost  or  partially  damaged,  everything  in 
that  condition  must  be  performed,  in  every  case,  as  a con- 
dition precedent  to  recovery. 

The  contention  on  the  part  of  the  plaintiff  is,  that  the 
condition  is  divisible : that  it  contemplates  either  a total 
or  a partial  loss ; and  that  some  things  are  made  necessary 
in  the  one  case  that  are  not  made  necessary,  and  are  im- 
possible of  performance,  in  the  other. 

Conditions  of  the  kind,  when  numerous  or  unreasonable, 
are  not  favoured  in  Courts  of  Justice. 

In  speaking  of  the  conditions,  in  Smith  v.  Commercial 
Union  Ins.  Co.}  33  U.  C.  It.  69,  Mr.  Justice  Wilson  at  p.  90; 
said  : “ There  is  a degree  of  inquisitorial  power,  under  the 
penalty  of  a forfeiture  of  the  insurance  money,  which  it  is 
vexatious  and  difficult  to  comply  with,  and  which  is  about 
equal  to  a forfeiture  of  itself,  and  almost  a perfect  immunity 
to' the  insurers  against  their  ever  paying  the  money.  They 
could,  if  so  disposed,  probably  cut  out  work  enough  for  the 
assured  for  at  least  a twelve  month,  before  he  could  be 
done  with  his  further  explanations,  or  servants’  testimony, 
or  the  other  multifarious  devices  provided  for  him;  and  if  he 
did  take  more  than  five  months,  time  being  the  essence  of 
the  contract,  so  much  the  worse  for  the  assured.” 

The  learned  Judge,  in  view  of  the  number  of  conditions 
endorsed  on  that  policy,  suggested  the  necessity  for  Legis- 
lative interposition,  and  this  suggestion  has  been  carried 
into  effect  by  38  Vic.,  ch.  65,  O. 
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I was  under  the  impression,  looking  at  the  number  of 
■conditions  endorsed  on  the  policy  in  Smith  v.  Commercial 
Union  Insurance  Co.,  that  every  condition  that  ever  had 
keen  framed,  or  could  be  imagined,  was  there,  in  all  its 
completeness,  to  be  found.  In  this  I now  find  I am  mis- 
taken, for  the  condition  now  before  me.  is  a novelty  so 
fresh  that  no  direct  authority  can  be  found  as  to  its  con- 
struction. 

But  new  or  old,  I have,  as  best  I can,  to  determine  its 
meaning. 

I cannot  say  that  I am  free  from  doubt  as  to  its  meaning. 

The  purpose  of  the  condition  is,  to  give  information  to 
the  company  as  to  the  loss,  whether  total  or  partial. 

The  first  thing  required  is,  notice  in  writing  of  the  loss. 

The  second  is,  a particular  account  of  the  loss. 

The  third  is,  an  affidavit  verifying  the  account,  and  giving 
information  as  to  the  number  of  details  specified. 

The  fourth  is,  a true  copy  of  the  written  portions  of 
policies  in  any  other  company. 

All  these  requirements,  so  far,  are  the  ordinary  require- 
ments in  the  case  of  almost  every  policy,  and  are  applicable 
to  every  loss,  total  or  partial,  in  respect  of  which  a claim  is 
made,  and  are  deemed  reasonable  conditions,  and  conditions 
precedent  to  the  plaintiff’s  right  to  recover.  See  De 
Bernardy  v.  Harding,  8 Ex.  822 ; Roper  v.  London,  1 E. 
& E.  825 ; Fawcett  v.  Liverpool,  <Lc.,  Insurance  Co.,  27  U. 
C.  R.  225.  So  far  there  is  no  difficulty  as  to  the  meaning 
of  the  condition. 

But  then  come  special  requirements  not  to  be  found,  so 
far  as  I am  aware,  in  the  policy  of  any  other  company  : 
“ when  merchandise  or  other  personal  property  is  partially 
damaged  by  fire.”  And  these  are  required  “so  that  the 
damage  can  easily  be  ascertained.” 

These  are  as  follow : — (a)  The  goods,  &c.,  to  be  forth- 
with put  in  as  good  condition  as  the  case  will  allow,  the 
assured  assorting  and  arranging  the  various  articles,  &c., 
separating  the  damaged  from  the  undamaged  goods,  (b)  A 
list  or  inventory  of  the  whole  to  be  made,  naming  the 
quantities,  qualities,  &c.  After  which , — 
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1.  The  amount  of  damage  shall  be  ascertained  by  the 
examination  and  appraisal  of  each  article.  2.  The  report 
of  the  appraisement  to  be  in  writing.  3.  The  insured,  if 
required,  to  submit  to  an  examination  under  oath.  4. 
Whenever  required  to  submit  his  books,  &c.,  5.  Permit 

extracts  and  copies  to  be  made.  6.  Permit  examination  of 
any  property  damaged  on  which  any  loss  is  claimed  ; 7.  Or 
any  property  saved.  And  until  the  requirements  of  this 
condition  be  fulfilled,  &c.,  in  every  particular,  the  loss  shall 
not  be  payable,  &c. 

I am  unable  to  bring  my  mind  to  the  conclusion  that 
requirements  (a)  and  (6),  and  1 and  2 (and  these  are  all  that 
are  in  question  in  this  case),  are  essential  where  a total  loss 
only  is  claimed,  i.e.,  where  no  claim  is  made  for  goods 
partially  damaged  or  destroyed. 

The  person  who  framed  the  condition  had  evidently  pre- 
sented to  his  mind  not  only  a total  but  a partial  loss,  and 
has,  in  the  case  of  a partial  loss,  made  provisions  appli- 
cable thereto  which  are  wholly  inapplicable  and  would  be 
impossible  in  the  case  of  a total  loss.  For  example,  it 
would  be  impossible  to  assort  and  arrange  articles  wholly 
destroyed. 

If  the  framer  of  the  policy  meant  to  say  that  in  a case 
where  there  is  a total  and  a partial  loss,  i.e.,  some  things 
totally  destroyed,  and  others  only  damaged,  and  a total  loss 
only  claimed,  there  shall  be  the  assorting  and  arranging  of 
the  various  articles  partially  damaged  as  a condition  pre- 
cedent to  recovery  in  respect  of  the  total  loss,  he  does  not 
appear  to  me  to  have  clearly  expressed  his  meaning. 

His  meaning  (if  such  was  his  meaning),  appears  to 
be  so  obscured  by  a cloud  of  words  that  I cannot  clearly 
discern  it. 

In  determining  the  meaning  of  a policy,  any  ambiguity 
which  may  be  found  in  the  policy — and  this  remark  has 
been  repeatedly  made — must  be  taken  most  strongly  against 
the  company  by  whom  it  has  been  prepared,  according  to- 
the  maxim  “ Verba  chartarum  fortius  accipiuntur  contra 
proferentem  ” : Bunyon,  2nd  ed.,  57. 
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It  is,  of  course,  prepared  by  the  company,  and,  if  there- 
fore there  should  be  any  ambiguity  in  it,  must  be  taken 
according  to  law,  more  strongly  against  the  person  who 
prepared  it : Per  Lord  St.  Leonards,  in  Anderson  v.  Fitz- 
gerald, 4 H.  L.  Ca.  507. 

In  construing  an  instrument  prepared  by  the  company, 
and  submitted  by  them  to  the  party  effecting  the  insurance 
for  his  signature,  it  ought  to  be  read  most  strongly  contra 
jproferentes : Per  Cockburn,  C.  J.,  in  Fowkes  v.  Manchester 
and  London  Assurance  Association , 3 B.  & S.  917  at  p. 
925.  See  also  per  Hagarty,  C.  J.,  in  JRmch  v.  Niagara 
District  Mutual  Ins.  Co.,  21  C.  P.  464  at  p.  472. 

When  the  underwriters  have  left  their  meaning  doubtful 
by  using  obscure  language,  the  construction  will  be  most 
unfavourable  to  them : Merrick  v.  Germania  Fire  In- 
surance Co.,  54  Penn.  277. 

Conditions. and  provisoes  in  policies  of  insurance  are  to 
be  construed  strictly  against  the  underwriters,  as  they  tend 
to  narrow  the  range  and  limit  the  force  of  the  principal 
obligation  : Hoffman  v.  xEtna  Fire  Insurance  Co.,  32  N.  Y. 

405. 

A policy  ought  to  be  so  framed  that  he  who  runs  can 
read.  It  ought  to  be  framed  with  such  deliberate  care  that 
no  form  of  expression  by  which,  on  the  one  hand,  the  party 
assured  can  be  caught,  or  by  which,  on  the  other,  the  com- 
pany can  be  cheated,  shall  be  found  upon  the  face  of  it. 
Nothing  ought  to  be  wanting  in  it,  the  absence  of  which 
may  lead  to  such  results : Per  Lord  St.  Leonards  in  Anderson 
v.  Fitzgerald,  4 H.  L.  Ca.  507,  at  p.  510. 

I cannot  accept  the  interpretation  of  the  condition  for 
which  the  company  contends.  I accept  the  contrary  inter- 
pretation as  being  the  more  reasonable  interpretation. 

If  the  company  who  framed  the  policy  intended  the 
condition  to  be  interpreted  differently,  it  is  but  right 
that  they  should  be  held  to  the  employment  of  language 
free  from  obscurity  and  doubt.  The  company  has  no  just 
reason  to  complain,  if  a reasonable  construction  of  the  lan- 
guage it  has  used  is  adopted,  though  it  be  not  the  most 
35 — YOL.  XXVI.  C.P. 
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favourable  to  the  company.  See  per  Day,  J.,  in  Boatman’s 
Fire  and  Marine  Ins.  Co.  v.  Parker , 13  Amer.  228,  at  p. 
232.  See  further,  Insurance  Company  v.  Slaughter,  12 
Wallace  404;  Aurora  Fire  Insurance  Co.  v.  Eddy,  49  111. 
106. 

I hold  the  replication  good,  and  the  plea  bad. 

J udgment  for  plaintiff. 


Spencer  v.  Conley,  Dooley,  Garnishee. 


Garnishee  proceedings — Rival  claimants  for  debt — Interpleader. 

Where,  on  an  application  under  the  C.  L.  P.  Act  for  a garnishee  order, 
the  debt  alleged  to  be  due  to  the  judgment  debtor  is  claimed  by  a 
third  person,  and  on  such  ground  the  garnishee  disputes  his  liability 
to  pay  it  over  to  the  judgment  creditor. 

Held , that  in  the  absence  of  any  power  to  direct  an  interpleader  issue, 
or  summon  such  third  person  before  the  Court,  the  issue  of  a writ 
under  sec.  291  is  the  proper  course  to  adopt;  and  that  the  garnishee, 
where  there  are  rival  claimants  for  the  debt,  may  file  a bill  in  equity 
calling  upon  the  parties  to  interplead. 

Remarks  as  to  the  necessity  in  this  country  of  provisions  similar  to  those 
contained  in  the  English  Act,  23-24  Vic.,  ch.  125,  secs.  28-30. 

Osier  obtained  a rule  nisi  calling  upon  the  plaintiff  to  shew 
cause  why,  upon  reading  the  garnishee  order  and  summons 
made  herein  on  the  8th  of  January,  1876,  the  order  made 
by  the  County  Judge  of  Welland  on  the  3rd  of  March, 
1876,  and  the  affidavits  and  papers  filed,  the  order  of  the 
County  Judge,  dated  3rd  of  March,  1876,  permitting  the 
plaintiff  to  proceed  against  the  garnishee  by  writ,  as  in  the 
order  mentioned,  and  all  subsequent  proceedings  had  thereon 
or  by  virtue  thereof,  should  not  be  set  aside,  on  the  ground 
that  under  the  facts  and  circumstances  shewn  the  J udge 
on  the  hearing  of  the  summons  ought  to  have  discharged 
the  same,  and  should  not  have  permitted  the  plaintiff'  to 
proceed  against  the  garnishee ; and  why  the  garnishee  order 
and  summons  should  not  be  rescinded,  or  why  such  other 
order  herein  should  not  be  made  for  the  relief  of  the 
garnishee,  or  as  to  costs,  as  to  the  Court  might  seem  proper. 
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The  affidavit  for  the  attaching  order  and  summons  to  pay 
over  was  that  of  the  plaintiff’s  attorney,  in  which  he  swore 
that  judgment  was  recovered  by  the  plaintiff  against  the 
defendant  in  November.  1875,  for  $171.08  damages  and 
costs  : that  an  execution  had  been  issued  against  the  goods 
and  chattels  of  the  defendant,  but  nothing  had  been  made 
thereunder:  that  the  judgment  was  wholly  unsatisfied: 
that  the  defendant  was  on  the  4th  of  January,  1876,  ex- 
amined before  J.  P.  Wilson,  Esq.,  the  deputy  clerk  of  the 
Crown  for  the  county  of  Welland,  under  an  order  in  that 
behalf,  respecting  his  property : that  the  defendant  stated 
in  his  said  examination  that  one  Martin  Dooley,  of  the 
town  of  Clifton,  owed  him  $200,  being  money  lent  by  him, 
the  defendant,  to  Dooley  : that  the  defendant  also  stated  in 
his  examination  that  Dooley  had  given  to  him,  the  defen- 
dant, a promissory  note  for  the  $200 : that  Dooley  resides 
within  the  jurisdiction  of  the  Court;  and  that  no  action 
had  been  commenced  or  carried  on  against  the  defendant  as 
an  absconding  debtor. 

In  answer  to  the  summons  were  filed  several  affidavits, 
shewing  that  when  the  plaintiff  stated  in  his  examination 
he  held  a promissory  note  against  the  garnishee,  he  also 
stated  that  the  money  which  had  been  loaned  belonged  to 
his  wife : that  the  money  was  in  fact  the  money  of  his 
wife : that  the  judgment  debtor  had  no  interest  therein  : 
that  neither  the  judgment  debtor,  nor  his  wife,  could  read  or 
write : that  by  mistake  the  note  for  the  money  was  drawn 
up  payable  to  the  judgment  debtor,  and  that  ever  since  the 
note  was  given  it  had  been  in  the  sole  custody  and  control 
of  the  wife. 

Affidavits  of  the  plaintiff,  his  wife,  and  Dooley  were  filed 
to  the  above  effect. 

The  learned  Judge,  instead  of  making  an  order  for  the 
garnishee  to  pay,  made  the  order  moved  against,  that  the 
plaintiff  should  be  at  liberty  to  proceed  against  the  garni- 
shee according  to  the  usual  practice  of  the  County  Court, 
for  the  sum  of  $200,  being  the  amount  alleged  to  be  due 
from  the  garnishee  to  the  judgment  debtor,  and  interest 
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thereon  from  the  13th  of  September,  1875,  towards  satis- 
fying $175.38,  which,  on  28th  of  November,  1875,  the' 
plaintiff  recovered  against  the  judgment  debtor. 

The  writ  of  summons  was  accordingly  issued  out  of  the* 
County  Court  of  the  county  of  Welland  on  the  20th  of 
March,  1876. 

The  garnishee,  afterwards,  and  before  the  application  for 
a rule  nisi  to  set  aside  the  proceedings,  appeared  to  the  writ. 

April  18th,  1876.  J.  K.  Kerr,  Q.  C.,  shewed  cause.  The 
County  Judge  had  power  to  make  the  order  moved  against 
under  sec.  29 1 of  the  C.  L.  P.  Act.  If  there  was  any  irregu- 
larity or  want  of  jurisdiction  in  his  doing  so,  the  garnishee 
has  waived  it  by  appearing  to  the  writ : Harrison's  C.  L. 
P.  Act,  2nd  ed.,  43,  56,  677 ; Forbes  v.  Smith,  10  Ex.  717. 
He  filed  the  examination  of  the  judgment  debtor  before  the 
County  Judge,  and  a number  of  affidavits  to  shew  that  the 
debt  was  really  due  by  the  garnishee  to  the  judgment 
debtor,  and  not  to  his  wife,  as  pretended  by  the  latter.  He 
also  cited  Wise  v.  Birkenshaw,  29  L.  J.  N.  S.  Ex.  240. 

Osier,  contra.  Where  there  are  rival  claimants  for  the 
debt,  as  here,  no  order  should  be  made.  The  statute  only 
applies  to  the  case  of  a single  creditor  and  a single  debtor. 
In  England,  in  such  a case  as  here,  an  issue  may  be  directed 
between  the  rival  claimants  and  for  the  protection  of  the 
garnishee,  and  without  such  an  issue  the  garnishee  is  in 
such  a position  that  he  may  be  called  upon  twice  to  pay 
the  debt : Card  v.  Fullerton,  3 U.  C.  L.  J.  122  ; McNaugh - 
ton  v.  Webster,  6 U.  C.  L.  J.  17 ; Chapman  v.  Shepherd,  8 
U.  C.  L.  J.  275  ; Brake  on  Attachment,  3d  ed.,  ch.  31,  p.  602  ; 
Ferguson  v.  Carman,  26  U.  C.  P.  26  ; liittinger  v.  Mc- 
Dougall,  10  C.  P.  395;  Ilirseh  v.  Coates,  18  C.  B.  757; 
Arthur  v.  Clough,  17  IT.  C.  B.  302 ; Clark  v.  Clark,  8 
IT.  C.  L.  J.  107  ; Webster  v.  Webster,  31  Beav.  393.  The 
garnishee,  by  appearing  to  the  writ  ordered  to  be  issued 
out  of  the  county,  did  not  waive  his  right  to  attach  the 
order  made  in  the  Superior  Court : Davidson  v.  Douglas ,, 
12  Grant  181;  Farquhar  v.  City  of  lor  onto,  12  Grant  186. 
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April  21st,  1876.  Harrison,  C.  J.- — It  is  provided  by  the 
'Common  Law  Procedure  Act  that  upon  the  ex  parte  applica- 
tion of  the  judgment  creditor,  either  before  or  after  oral 
examination,  and  upon  his  affidavit  or  that  of  his  attorney, 
stating  that  judgment  has  been  recovered  and  that  it  is  still 
unsatisfied,  and  to  what  amount,  and  that  some  third  person 
is  indebted  to  the  judgment  debtor  and  is  within  the  juris- 
diction, a Judge  may  order  that  all  debts  owing  by  or 
accruing  from  such  third  person  to  the  judgment  debtor 
shall  be  attached  to  answer  the  judgment : sec.  288. 

Service  of  the  order  binds  the  debt  in  the  garnishee’s 
hands : sec.  289. 

By  the  same  or  a subsequent  order  it  may  be  ordered 
that  the  garnishee  shall  appear  before  the  Judge,  or  some 
-officer  of  the  Court  to  be  specially  named  by  the  J udge,  to 
shew  cause  why  he  should  not  pay  the  judgment  creditor 
the  debt  due  from  him  to  the  judgment  debtor,  or  so 
much  thereof  as  may  be  sufficient  to  satisfy  the  judgment 
debt : lb. 

If  there  be  no  dispute  as  to  the  debt,  execution  may  be 
at  once  ordered  to  issue  : sec.  290. 

But  if  the  garnishee  disputes  his  liability , the  Judge,  in- 
stead of  making  an  order  that  execution  shall  issue,  may 
order  that  the  judgment  creditor  may  proceed  against  the 
garnishee,  by  writ,  calling  upon  him  to  shew  cause  why 
there  should  not  be  execution  against  him  for  the  alleged 
debt,  or  for  the  amount  due  to  the  judgment  debtor  if  less 
than  the  judgment  debt,  and  for  the  costs  of  the  suit: 
sec.  291. 

To  entitle  the  garnishee  to  a writ  under  the  last  men- 
tioned section,  he  must  satisfy  the  Judge  that  he  has  a real 
ground  for  disputing  his  liability  to  the  judgment  debtor, 
and  is  acting  bond  fide  in  raising  the  dispute  : Newman  v. 
Rook,  4 C.  B.  N.  S.  434 ; Wise  v.  Birlcenshaiv , 29  L.  J.  N. 
S.  Ex.  240 ; Richardson  v.  Greaves,  10  W.  B.  45. 

If  the  garnishee  dispute  his  liability  to  pay  the  debt  to  the 
judgment  debtor,  either  on  the  ground  that  there  never  was  a 
fiebt  due  by  him  to  the  judgment  debtor,  or  that  the  latter 
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lias  assigned  to  another  to  whom  the  garnishee  is  liable,  it 
would  appear — in  the  absence  of  some  power  to  compel 
the  rival  claimants  to  interplead — that  the  proper  course 
for  the  Judge  is  to  direct  the  issue  of  a writ  under  sec.  291 
of  the  Act.  See  per  Jervis,  C.  J.,  in  Hirsch  v.  Coate , 18 
C.  B.  757  ; and  per  Draper,  C.  J.,  in  Rittinger  v.  McDougall, 
10  C.  P.  395,  at  p.  400. 

To  such  a writ  it  would  be  a good  plea  to  plead,  either 
that  there  never  was  a debt  due  by  the  garnishee  to  the 
judgment  debtor,  or  that  the  debt  has  been  assigned  to 
some  third  person  named,  with  notice  to  the  garnishee 
before  the  service  of  the  attaching  order : lb. 

The  object  of  the  Legislature  in  enacting  the  garnishee 
clauses  of  the  C.  L.  P.  Act  was  to  extend  the  right  of  execu- 
tion ; but  our  Legislature,  unlike  the  English  Legislature, 
has  wholly  omitted  to  provide  for  the  relief  of  the  debtor 
in  the  event  of  there  being  rival  claims  to  the  debt 
attached.  See  McN aught  on  v.  Webster,  6 U.  C.  L.  J.  17 ; 
Rittinger  v.  McDougall , 10  C.  P.  395. 

It  is  provided  by  the  English  C.  L.  P.  Act  of  1860,  that  in 
proceedings  to  obtain  attachment  of  debts,  under  the  C.  L. 
P.  Act  of  1854,  the  Judge  may  in  his  discretion  refuse  to 
interfere,  where,  from  the  smallness  of  the  amount  to  be 
recovered,  or  of  the  debt  sought  to  be  attached,  or  other- 
wise, the  remedy  sought  would  be  worthless  or  vexatious  ; 
sec.  28.  That  whenever  in  proceedings  to  obtain  an  at- 
tachment of  debts,  it  is  suggested  b}^  the  garnishee  that  the 
debt,  sought  to  be  attached,  belongs  to  some  third  person  who 
has  a lien  or  charge  upon  it,  the  Judge  may  order  such 
third  person  to  appear  before  him  and  state  the  nature  and 
particulars  of  his  claim  upon  such  debt  : sec.  29  ; and  that 
after  hearing  the  allegations  of  such  third  person,  he  may 
order  execution  to  issue  to  levy  the  amount  due  from  such 
garnishee,  or  the  judgment  creditor  to  proceed  against 
the  garnishee,  according  to  the  provisions  of  the  C.  L.  P. 
Act  of  1854  ; and  he  may  bar  the  claim  of  such  third  per- 
son, or  make  such  order  as  he  shall  think  fit,  upon  such 
terms,  in  all  cases,  with  respect  to  the  lien  or  charge  (if 
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any)  of  such  third  person,  and  to  costs,  as  he  shall  think 
just  and  reasonable  : sec.  30. 

The  late  Mr.  Justice  Burns,  in  Chapman  v.  McDonald, 
8 U.  C.  L.  J.  275,  decided  as  long  since  as  18th  March, 
1862,  suggested  that  such  provisions  as  the  foregoing  would 
be  proper  to  be  enacted  in  this  country.  Other  Judges 
since,  both  at  law  and  in  equity,  have  made  similar  sug- 
gestions, but  all  to  no  purpose. 

It  is  much  to  be  regretted  that  for  so  long  a period  the 
law  of  the  land  has,  in  this  particular,  been  allowed  to  re- 
main in  so  unsatisfactory  a state ; but  the  fault,  if  any, 
rests  with  those  whose  duty  it  is  to  make  all  necessary 
laws,  and  not  with  those  whose  duty  it  is  to  interpret  what- 
ever laws  are  made. 

But  the  fact  that  the  Legislature  of  this  Province  has 
neglected  to  give  the  same  protection  to  a garnishee  as 
has  long  been  given  to  a garnishee  in  England,  is  no  reason 
why  the  Judge,  in  aid  of  an  unsatisfied  judgment,  should 
not,  under  sec.  291  of  the  C.  L.  P.  Act,  direct  a writ  to  be 
issued  against  the  garnishee  disputing  the  debt  alleged  to 
be  due  to  the  judgment  debtor. 

It  is  true  that  such  a proceeding  cannot  bind  the  rights- 
of  persons  who  are  no  parties  to  the  suit;  but  this  is  a risk 
which  a sheriff,  before  the  amendment  of  the  law  as  to 
interpleader,  could  only  avoid  by  filing  a Bill  in  Equity, 
and  this  is  a risk  which  a garnishee  in  this  Province,  in  the 
present  imperfect  state  of  the  law,  can  only  avoid  by 
adopting  a similar  course. 

The  case  of  Davidson  v.  Douglas,  12  Grant  181,  appears 
to  decide  that  a garnishee,  where  there  are  rival  claimants 
for  the  debt,  is  not  bound  to  take  upon  himself  the  respon- 
sibility of  deciding  between  the  rival  claimants,  and  is 
entitled  to  file  a bill  calling  on  them  to  interplead.  See 
also  Farquhar  v.  City  of  Toronto,  12  Grant  186. 

It  follows  that  the  garnishee  in  this  case,  if  apprehensive 
of  the  claim  of  the  wife  of  the  judgment  debtor,  and  for 
that,  or  any  other  reason,  not  disposed,  either  to  take  upon 
himself  the  responsibility  of  deciding  which  of  the  claim- 
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ants  is  entitled  to  the  money,  or  to  contest  the  question 
with  one  of  the  claimants  in  the  suit  which  has  been 
directed,  is  not,  even  in  the  present  unsatisfactory  state  of 
the  law,  entirely  without  remedy. 

The  only  question,  however,  before  me  for  decision  is,  the 
power  of  the  learned  Judge,  under  the  circumstances 
appearing  before  him,  to  make  the  order  which  he  did 
under  sec.  291  of  the  C.  L.  P.  Act. 

I cannot  say  that  I have  any  doubt  as  to  his  power  to 
make  the  order.  I am  not  at  liberty  to  revise  the  discretion 
which  he  had  as  to  the  exercise  of  the  power.  But  I may 
say  that  it  appears  to  me  that  he  exercised  a wise  discretion 
in  making  the  order  which  he  did  on  the  disputed  facts 
before  him.  See  Ferguson  v.  Carman,  26  U.  C.  R.  26. 

If  the  debt  be  really  due  from  the  garnishee  to  the  judg- 
ment debtor,  and  not  to  his  wife,  it  is  attached  by  the 
attaching  order.  If  not  so  due,  that  is  if  due  to  the  wife 
and  not  to  the  judgment  debtor,  the  attaching  order  is 
simply  inoperative. 

This  question,  as  to  whom  the  debt  is  due,  may,  as  between 
the  judgment  creditor  and  the  garnishee,  be  tried,  and  is  a 
proper  question  to  be  tried,  in  the  proceeding  authorized  by 
the  County  Judge.  The  County  Judge  had  no  power, 
under  the  C.  L.  P.  Act,  to  bring  any  other  parties  before 
him,  or  to  authorize  any  other  proceeding.  He  did  what 
he  is  authorized  to  do,  and  did  no  more  than  he  is  author- 
ized to  do. 

I see  no  ground  for  rescinding,  either  the  attaching  order, 
or  the  order  of  3rd  of  March,  1876. 

The  rule  nisi  will  therefore  be  discharged,  with  costs  to 
be  paid  by  the  garnishee  to  the  judgment  debtor. 


Rule  discharged. 
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KlLROY  V.  SlMKINS. 

Promissory  note — Agreement — Partial  failure  of  consideration — Tender  of 
deed  for  execution — Pleading. 

To  an  action  on  a promissory  note  for  $498,  made  by  the  defendant  to 
the  plaintiff,  the  defendant  pleaded,  on  equitable  grounds,  that  by 
an  agreement  between  the  parties  a partnership  which  had  existed 
between  them  was  dissolved,  and  the  defendant  was  to  give  the  plaintiff 
the.  promissory  note  in  question,  and  to  pay  certain  debts  and  liabilities 
of  the  firm,  and  in  consideration  therefor  to  become  the  sole  owner  of 
certain  property  of  the  firm,  and  to  have  assigned  to  him  by  the  plain- 
tiff all  the  plaintiff’s  interest  in  certain  debts  and  accounts  due  to  the  firm, 
as  well  as  certain  debts  and  accounts  due  to  the  plaintiff  personally  : that 
the  defendant  had  performed  his  part  of  the  agreement  by  giving  the  note 
and  paying  such  debts  and  liabilities,  but  that  the  plaintiff,  although 
requested  so  to  do,  had  neglected  to  perform  his  part  by  giving  the 
defendant  such  a power  of  attorney  or  assignment  as  would  enable  him 
to  sue  for  the  said  debts  and  accounts,  whereby  he  was  prevented  from 
obtaining  payment  of  the  same  : that,  except  as  aforesaid,  there  was 
no  consideration  for  the  making  of  the  said  note  ; and  that  such  debts 
and  accounts  were  equal  to  the  plaintiff’s  claim  on  the  said  note. 

.Held,  plea  bad,  as  shewing  only  a partial  failure  of  consideration;  and 
that  defendant’s  remedy  was  by  cross  action. 
fiemble , that  the  plea  was  also  bad  for  not  averring  a tender  to  the 
plaintiff  for  execution  of  the  power  of  attorney  and  assignment 
required. 

It  was  urged  by  defendant  that  as  the  plea  did  not  aver  that  the  agree- 
ment for  the  dissolution  was  in  writing,  it  must  be  assumed  not  to  be 
so,  and  so  in  equity  an  account  would  have  to  be  taken,  and  on  this 
ground  the  plea  was  supportable ; but  Held , that  even  if  such  an  aver- 
ment were  necessary  the  defendant  could  not  take  advantage  of  the 
defect  in  his  own  pleading  ; and  2.  That  there  was  no  necessity  for 
such  an  averment,  for  the  distinction  in  this  respect  between  the  decla- 
ration and  the  subsequent  pleadings  is  now  abolished,  and  where  a 
writing  is  necessary  it  need  not  be  averred,  but  must  be  proved  in 
evidence. 

The  plaintiff  having  succeeded  on  demurrer  to  a plea,  to  one  count,  and 
defendant  on  demurrer  to  a replication  to  a plea  to  another  count,  no 
costs  were  allowed  to  either  side. 

The  first  count  of  the  declaration  was  on  a promissory 
note,  dated  l()th  of  June,  1874,  made  by  the  defendant  in 
favour  of  the  plaintiff,  for  $498,  at  thirty  days. 

Fourth  plea,  on  equitable  grounds:  that  the  plaintiff  at 
one  time  formed  a partnership  firm  with  the  defendant 
and  one  William  Allison,  under  the  name  and  style  of 
Thomas  Kilroy  and  Company,  for  the  purpose  of  carrying 
on  a trading  business : that  by  the  terms  of  the  agreement 
for  such  partnership,  as  between  the  partners,  the  plaintiff 
36 — YOL.  XXVI  C.P. 
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was  to  bear  two-thirds  of  the  losses  and  of  the  liabilities  of’ 
the  firm,  and  to  be  entitled  to  two-thirds  of  the  property 
and  of  the  profits  of  the  firm,  and  the  defendant  was  to 
bear  one-third  of  the  liabilities  and  of  the  losses  of  the  firm, 
and  to  be  entitled  to  one-third  of  the  property  and  of  the 
profits  of  the  firm  : that  the  firm  did  for  a considerable 
time  carry  on  business  under  the  said  agreement : that  the 
said  partnership  afterwards,  and  before  the  commencement 
of  this  action,  was  dissolved  by  the  mutual  consent  of  the 
said  partners  : that  by  the  agreement  of  the  said  partners  on 
such  dissolution,  the  defendant  was  to  give  to  the  plaintiff 
his  promissory  note  for  the  sum  of  $498,  and  to  bear  and 
pay  “ certain  liabilities  and  debts  of  the  firm,”  and  in  con- 
sideration thereof  the  defendant  was  to  become  sole  owner 
of  certain  property  of  the  firm,”  and  the  plaintiff  was  to 
assign  to  the  defendant  all  the  plaintiff’s  interest  in  certain 
u debts  and  accounts  due  the  said  firm,  and  also  certain 
debts  due  the  plaintiff  personally that,  in  pursuance 
of  the  agreement,  the  defendant  made  and  delivered  to 
the  plaintiff  the  promissory  note  in  the  first  count  men- 
tioned, and  did  pay  the  debts  and  liabilities  of  the  firm  in 
accordance  with  the  agreement,  but  the  defendant  has  never 
been  able  to  obtain  payment  of  certain  of  the  said  debts  and 
accounts  so  due  to  the  plaintiff  and  so  to  be  assigned  to  the 
defendant  under  the  agreement : that  the  plaintiff,  although 
requested, neglected  and  refused, and  still  neglects  and  refuses, 
to  execute  and  deliver  to  the  defendant  such  power  of  attor- 
ney, or  such  assignment  of  the  said  debts  and  accounts  so  to 
be  assigned  to  the  defendant  under  the  agreement  as  would 
enable  the  defendant  to  bring  an  action  against  the  parties 
liable  to  the  plaintiff  for  such  debts  and  accounts  so  to  be 
assigned  to  the  defendant  under  the  agreement,  and  to 
recover  from  such  parties  the  amounts  thereof : that,  except 
as  aforesaid,  there  was  no  consideration  or  value,  nor,  except, 
as  aforesaid,  did  any  consideration  or  value  ever  move  or 
pass  from  the  plaintiff  to  the  defendant  for  the  making  of 
the  note  in  the  first  count  mentioned  ; and  that  the  amount 
of  that  portion  of  the  debts  and  accounts  so  to  be  assigned. 
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to  him,  which  he  has  been  unable  to  collect,  is  equal  to  the 
amount  of  the  plaintiff’s  claim  under  the  note  in  the  first 
count  mentioned. 

To  this  plea  the  plaintiff  demurred  on  the  ground,  that 
the  defendant  having  entered  into  a certain  agreement,  and 
given  his  promissory  note,  his  not  being  able  to  collect 
certain  assets  of  the  partnership,  is  no  reason  why  he  should 
not  pay  the  note. 

April  21st,  1876.  McMichael , Q.  C.,  for  the  plaintiff. 
The  plea  cannot  be  supported.  It  attempts  to  set  up  as  an 
answer  to  the  plaintiff’s  claim  on  the  note  a partial  failure 
of  consideration.  In  order  to  constitute  a good  defence, 
either  at  law  or  in  equity,  it  should  shew  a total  failure  of 
consideration.  It  is  admitted  that  the  second  replication  to 
the  third  plea  to  the  second  count  is  bad,  and  leave  is  asked 
to  amend : Blackburn  v.  Smith,  2 Ex.  783 

Bethune,  Q.  C.,  contra.  The  plea  sets  up  that  the  plain- 
tiff repudiated  the  agreement  on  which  the  note  was  founded ; 
and  he  cannot  claim  the  benefit  of  the  agreement,  i.e.,  by 
suing  on  the  note,  and  at  the  same  time  repudiate  the  con- 
sideration for  it.  The  plea,  therefore,  goes  to  the  whole 
consideration,  and  amounts  to  a plea  of  a total  failure  of 
consideration.  But  even  if  it  only  shews  a partial  failure 
of  consideration,  as  the  plaintiff  is  claiming  a benefit  under 
the  agreement,  he  must  carry  it  out.  In  equity  it  is  suffi- 
cient if  it  appear  that  the  defendant  is  entitled  to  some 
relief.  At  all  events,  being  an  equitable  defence,  and  not 
averring  the  agreement  for  dissolution  to  have  been  in 
writing,  it  must  be  assumed  not  to  have  been  so,  and  there- 
fore it  would  be  necessary  to  have  an  account  taken  ; and  on 
this  ground  the  plea  would  be  sufficient. 

McMichael,  Q.  C.,  in  reply.  There  is  no  necessity  for  the 
plea  to  have  averred  that  the  agreement  for  dissolution  was 
in  writing ; for  if  that  were  necessary  it  would  be  presumed. 
The  defendant  cannot  take  advantage  of  a defect  in  his  own 
pleading.  At  all  events  there  was  no  necessity  for  taking 
the  partnership  accounts,  and  therefore  on  that  ground  no 
writing  was  necessary. 
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May  2nd,  1876.  Harrison,  C.  J. — The  plea  asserts  two 
prominent  facts.  1.  The  dissolution  of  the  partnership.  2. 
The  agreement  made  between  the  plaintiff  and  the  defen- 
dant on  the  dissolution.  The  latter  contains  things  to  be 
done  on  the  part  of  the  defendant,  and  of  the  plaintiff. 

The  things  to  be  done  by  the  defendant  were : — 

1.  To  give  his  promissory  note  for  $498. 

2.  To  bear  and  pay  certain  debts  and  liabilities  of  the 
firm. 

In  consideration  thereof  the  defendant, 

1.  Was  to  become  sole  owner  of  certain  property  of  the 
firm. 

2.  And  the  plaintiff  was  to  assign  to  the  defendant  all 
the  plaintiff’s  interest  in  certain  debts  and  accounts  due 
the  firm. 

3.  And  also  certain  debts  due  the  plaintiff  personally. 

The  contention  on  the  part  of  the  defendant  is  that, 

although  the  partnership  was  dissolved,  as  in  the  plea  alleged, 
and  although  the  defendant  thereby  became  the  owner 
of  certain  property  of  the  firm,  yet  as  the  plaintiff  neglected 
and  refused  to  deliver  to  the  defendant  such  power  of 
attorney,  or  such  assignment  of  the  debts  and  accounts  as 
would  enable  the  defendant  to  bring  actions  against  the 
parties  liable  to  the  plaintiff  for  such  debts  and  accounts, 
(the  same  being  equal  to  the  amount  of  the  plaintiff’s 
claim),  that  the  plaintiff  should  in  equity  be  restrained  from 
suing  on  the  note. 

The  first  enquiry  is  whether  the  plea  affords  any  defence 
at  law. 

Unless  the  plea  amounts  to  an  entire  failure  of  consider- 
ation, so  as  to  shew  the  agreement,  as  it  were,  rescinded,  it 
is  clearly  no  defence  at  law. 

In  Moggridge  v.  Jones , 3 Camp.  38,  where  under  an 
agreement  for  the  sale  of  a lease  the  defendant  accepted  a 
bill  for  the  purchase ^noney,  and  was  let  into  possession  of 
the  premises,  it  was  held  to  be  no  defence  to  an  action  on 
the  bill  that  the  plaintiff  refused  to  execute  an  assignment 
of  the  lease  according  to  the  agreement. 

o o 
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It  was  held  that  the  remedy  of  the  defendant  was  to  pay 
the  bill  and  bring  his  cross-action  on  the  agreement,  or  go 
into  equity  for  specific  performance. 

The  ruling  at  nisi  prius  in  this  case  was  afterwards 
npheld  by  the  full  Court  in  term- — 14  East  486 — and 
has  since  been  followed  in  many  cases,  and  is  now  settled 
law.  See  Grant  v.  Welchman,  16  East  207 ; Mann  v.  Lent, 
10  B.  & C.  877 ; Spikier  et  al.  v.  Westlake,  2 B.  & Ad.  155 ; 
Stephens  v.  Wilkinson,  2 B.  & Ad.  320 ; Hall  v.  Coleman,  3- 
O.  S.  39;  Button  v.  Lake,  4 O.  S.  15;  Dixon  v.  Paul,  4 
0.  S.  327 ; Tricky  v.  Larne,  6 M.  & W.  278 ; Kellogg  v. 
Hyatt,  1 TJ.  C.  E.  445  ; Hill  v.  Ryan,  8 U.  C.  B.  443  ; Orser 
v.  Mounteny ; 9 U.  C.  R.  382  ; Coulterv.  Lee,  5 C.  P.  201 ; 
Lundy  v.  Carr,  7 C.  P.  371 ; Henderson  v.  Cotter,  15  U.  C. 
R.  345;  Townsend  v.  Board  of  Water  Commissioners,  14 
Amer.  109. 

The  payment  by  bill  or  note  in  such  a case  is  to  be  taken 
as  the  payment  of  so  much  cash ; and  unless  the  party 
defending  can  shew  that,  in  the  event  of  having  paid  cash, 
he  could  on  the  facts  recover  back  the  money,  he  cannot, 
in  general,  successfully  defend  the  suit  on  the  bill  or  note. 
See  Warwick  v.  Nairn,  10  Ex.  762. 

Total  failure  of  consideration  is  where  the  party  has  been 
deprived  entirely  of  all  benefit  of  the  thing  for  which  the 
bill  or  note  was  given,  and  where  he  might  recover  back 
the  money  paid,  if  there  had  been  a money  payment*  Per 
Parke,  J.,  in  Stephens  v.  Wilkinson,  2 B.  & Ad.  320,  at  p. 
326. 

The  authorities  are  now  decisive  on  the  point,  and  can 
. only  be  overruled  in  a Court  of  Error.  See  per  Curiam, 
in  Warwick  v.  Nairn,  10  Ex.  762,  at  p.  765. 

The  general  rule  of  law  is  that  where  a contract  has  been 
in  part  performed,  no  part  of  the  money  paid  under  such 
contract  can  be  recovered  back.  See  Clarke  v.  McKay, 
32  U.  C.  R.  523 ; Whincup  v.  Hughes,  L.  R.  6 C.  P.  78. 

Where  the  defence  of  partial  failure  of  consideration  is 
to  a definite  poition  of  the  bill  or  note,  the  same  may  be 
pleaded  as  a defence  pro  tanto : Rennie  v.  Jarvis,  6 U.  C- 


286  COMMON  PLEAS,  HILARY  VACATION,  39  VIC.,  1876. 


R 329,  336  ; O'Brien  v.  Ficht,  18  U.  C.  R.  241 ; Agra  ancl 
Mastermaris  Bank,  Limited,  v.  Leighton , L.  R 2 Ex.  56  ; 
Georgian  Bay  Lumber  Co.  v.  Thompson , 35  U.  C.  R 64. 

I infer  from  the  plea  that  the  dissolution  of  the 
partnership  was  a portion  of  the  consideration  for  the 
making  of  the  note.  But  whether  this  be  so  or  not,  it 
would  appear  that  the  defendant,  as  part  of  the  considera- 
tion, became  sole  owner  of  “ certain  property  of  the  firm,” 
and  of  “ certain  debts  and  accounts  due  the  firm.”  The 
fact  relied  on,  that  the  plaintiff  neglected  and  refused  to 
deliver  to  the  defendant  a power  of  attorney  or  assignment 
of  the  same  or  some  other  debts,  can  only  therefore  amount 
to  a plea  of  partial  failure  of  consideration,  and  is  not,  in 
my  opinion,  such  a plea  as  can  at  law  be  pleaded  as  a 
defence  to  the  note,  or  to  any  defined  portion  of  the  note 
sued  upon. 

Besides,  I think,  if  there  be  anything  in  the  nature  of  a 
defence  in  the  plea,  it  is  defective  in  not  averring  a tender 
to  the  plaintiff  for  execution  of  a power  of  attorney  or 
assignment  as  to  the  debts  and  accounts  which  the  defen- 
dant is  unable  to  collect. 

The  plea  does  not  appear  to  me,  for  the  reasons  given,  to 
afford  any  defence  at  law. 

And  for  similar  reasons  I think  it  fails  as  an  equitable 
defence. 

No, case  was  cited  on  the  argument  to  shew  that  in  the 
treatment  of  such  a plea  there  should  be  any  difference 
between  Courts  of  Law  and  Equity. 

The  cases  which  I have  found,  although  distinguishable 
on  the  facts,  so  far  as  in  principle  applicable  are  against  the  . 
sufficiency  of  such  a plea  as  an  equitable  defence. 

In  Kemp  v.  Pryor , 7 Ves.  237,  a bill  alleging  fraud  as 
to  the  quantity  and  quality  of  goods  sold,  not  discovered 
till  they  were  exported  to  America : that  they  were  sold 
in  consequence  at  a loss,  and  the  plaintiff  being  threatened 
with  an  action  paid  the  original  price  according  to  the 
contract,  under  protest  that  he  would  seek  relief  in  equity, 
and  praying  an  account  and  payment  in  respect  of  the  loss, 
was  held  bad  on  demurrer. 
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In  Cuff  v.  Brown , 5 Price  297,  a bill  to  restrain  an  action 
•on  a promissory  note  given  for  the  amount  of  the  premium 
of  an  apprentice,  who,  after  two  years  of  his  time,  and 
without  misconduct  on  the  part  of  the  master,  ran  away  of 
his  own  accord,  and  afterwards  was  willing  to  return,  but 
the  master  refused  to  receive  him,  was  dismissed. 

In  Glennie  v.  Imri,  3 Y.  & C.  436,  where  an  action  was 
brought  on  a Bill  of  Exchange  which  had  been  given  for 
goods  sold  and  delivered,  and  there  was  deceit  both  as  to 
quantity  and  quality  of  the  goods,  a ’bill  for  an  injunction 
to  restrain  the  action  at  law,  and  for  an  account,  was  held 
bad  on  demurrer. 

The  Lord  Chief  Justice  Baron,  in  delivering  judgment  in 
the  last  mentioned  case,  at  p.  443,  said : “ A Court  of  Equity 
will  entertain  jurisdiction  as  to  this  species  of  relief,  where 
the  whole  consideration  for  which  the  instrument  was  given 
fails.  In  that  case  the  Court  acts  on  the  ground  of  fraud  ; 
as  if  a person,  in  consideration  of  a bill  of  exchange,  agrees 
to  send  one  thing  in  a cask,  and  sends  another,  and  the 
party  to  whom  it  was  sent  returns  it ; then  a Court  of 
Equity  would  restrain  an  action  brought  against  him  on 
the  bill.  But  it  will  not  do  so  except  where  the  party  states 
such  a case  as  would  be  a good  defence  to  an  action  brought 
against  him  by  the  holder  of  the  bill.” 

This  case  is  referred  to  as  undoubted  law  in  Joyce  on 
Injuctions,  vol.  i.,  448,  and  vol.  ii.  1130. 

The  mere  fact  that  there  are  cross  demands  affords  no 
ground  for  equitable  relief.  Equitable  set-off  only  exists 
in  cases  where  the  party  seeking  the  benefit  of  it  can  shew 
some  equitable  grounds  for  being  protected  against  his 
adversary’s  demand : Rawson  v.  Samuel,  1 Craig  & P. 
161  ; Wartnaby  v.  Shuttleworth,  1 Jur.  469  ; Best  v.  Hill, 
42  L.  J.  N.  S.  C.  P.  10;  Hamilton  v.  Banting,  13  Grant 
484. 

It  was  argued  by  Mr.  Bethune,  that  as  the  plea  does  not 
shew  the  agreement  for  dissolution  to  have  been  in  writing, 
it  must  be  assumed  not  to  have  been  in  writing,  and  in  that 
case,  he  argued,  it  would  be  necessary  in  equity  to  take  the 
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accounts  and  so  lie  insisted  on  this  ground,  at  all  events, 
the  plea  should  be  supported  as  against  the  demurrer. 

I do  not  think  it  is  open  to  the  defendant  to  set  up  the 
poverty  of  his  own  plea  as  an  element  of  strength,  where 
there  is  a demurrer  to  the  plea  in  a Court  of  Law.  If  the 
fact  be  that  the  agreement  for  dissolution  was  not  in 
writing,  and  that  fact  is  material  to  the  sufficiency  of  the 
plea,  that  fact  should,  ini  such  a plea,  have  been  so  averred. 

The  objection  that  a particular  agreement  is  not  shewn 
to  be  in  writing  at  law  usually  comes  from  the  adversary, 
and  not  from  the  person  supporting  the  pleading  to  which 
there  is  a demurrer. 

It  was  not  necessary,  since  a very  early  period  at  law,  to 
aver  the  writing  in  the  declaration.  At  one  time  there  was 
a distinction  between  the  declaration  and  subsequent  plead- 
ings. But  now,  whether  the  allegation  be  in  the  declaration 
or  in  any  subsequent  pleading,  and  a writing  be  necessary 
to  support  the  pleading,  a writing  will  be  presumed  : 
Dalgleish  et  ah  v.  Conboy,  ante  p.  258. 

I am  not  at  liberty  in  this  case,  in  the  absence  of  an 
averment  to  that  effect,  to  presume  that  an  agreement  for 
dissolution  of  a partnership,  followed  by  a division  of  assets 
was  not  in  writing. 

The  right  given  to  suitors  to  plead  or  reply  equitable 
matters,  does  not  import  into  Courts  of  Law  the  rules  of 
pleading  prevailing  in  Courts  of  Equity.  The  mode  of 
setting  out  the  necessary  facts  in  pleading  for  adjudication, 
is  a matter  of  procedure  adapted  to  the  requirements  of  the 
different  Courts  : Simpson  v.  Kerr,  33  U.  C.  247  ; see  also 
Lewis  et  al.  v.  Manning , 2 U.  C.  L.  J.  N.  S.  247. 

It  does  not  appear  to  me,  on  the  facts  alleged  in  the  plea 
here,  that  there  is  any  necessity  whatever  shewn  for  the 
taking  of  partnership  accounts  between  the  parties. 

The  nearest  case  to  the  present,  of  which  I have  any 
knowledge,  is  the  Georgian  Bay  Lumber  Co.  v.  Thompson 
et  al.,  35  U.  C.  B.  64. 

It  was,  as  here,  an  action  on  a promissory  note  by  the 
payee  against  the  maker.  There  was  also  a plea  on  equit- 
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able  grounds.  It  alleged  that  the  plaintiffs  falsely  and 
fraudulently  represented  to  the  defendant  that  they  had  a 
right  to  cut  hardwood  timber  under  a Crown  license  on 
certain  lands,  of  which  they  gave  a list  to  the  defendants  : 
that  the  defendants,  relying  on  certai  ^representations,  agreed 
to  purchase  the  right  for  $2,800,  of  which  $1,800  was  paid 
down,  and  the  note  sued  on  given  for  the  balance  : that  the 
defendants  made ‘Certain  timber  on  the  lots,  but  that  the 
plaintiffs  had  no  such  right  as  represented  in  respect  of  a 
large  quantity  of  the  said  lands,  by  reason  whereof  the 
defendants’  rights  acquired  under  the  agreement  were  much 
less  in  value  by  a sum  exceeding  $1000,  than  the  plaintiff 
falsely  and  fraudulently  represented  they  were  possessed 
of  in  respect  of  the  said  hardwood  timber.  The  plea  was 
held  bad. 

Mr . Justice  W ilson , in  giving  j udgment,  at  p.  7 2,  said : “Upon 
the  whole,  it  is  quite  clear  that  the  plea  is  in  reality  a plea 
shewing  only  a partial  failure  of  the  consideration, and  is  not 
a defence  to  any  or  of  any  determinate  sum  : that  it  is  not  a 
case  of  either  legal  or  equitable  set-off:  that  the  defendants 
cannot  tie  up  the  plaintiffs’  recovery  in  their  action  until 
the  accounts  required  are  taken,  or  until  the  defendants’ 
independent  demand  for  damages]or  compensation  has  been 
tried,  and  assessed  or  fixed  by  an  accounting.” 

I have  come  to  the  conclusion  that  on  the  facts  stated  in 
the  plea  the  defendant  is  without  defence  at  law  or  in 
equity ; but,  although  without  defence,  he  is  not  without 
adequate  remedy.  His  remedy  is  by  cross-action  against 
the  plaintiff  for  breach  of  the  agreement  on  his  part. 

There  must  be  judgment  for  the  plaintiff  on  the  demurrer 
to  the  fourth  plea  to  the  first  count. 

The  second  replication  to  the  third  plea  to  the  second 
count  was  also  demurred  to,  but  was  so  clearly  bad  that 
leave  to  amend  was  asked  and  given  at  the  argument. 

As  the  defendant  has  succeeded  on  his  demurrer  to  the 
second  replication  to  the  third  plea  to  the  second  count,  and 
the  plaintiff  on  his  demurrer  to  the  fourth  plea  to  the  first 
count,  the  costs  of  each  ought  to  be  set  off  against  the 
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costs  of  the  other,  and  the  result  'will  be  no  costs  to  either 
party. 

So  leave  is  granted  to  the  plaintiff  to  amend  his  second 
replication  to  the  third  plea  to  the  second  count,  without 
costs;  and  judgment  for  the  plaintiff  on  the  demurrer  to 
the  fourth  plea  to  the  first  count,  without  costs. 

Judgment  accordingly. 


Brophy  and  The  Corporation  of  the  Village  of 
Gananoque. 

Temperance  Act  of  1864 — Requisition  for  by-law — Publication,  sufficiency  of. 

The  requisition  for  a by-law  passed  under  the  Temperance  Act  of  1864 
was  not  published  in  the  municipality  for  four  consecutive  weeks,  as 
required  by  the  Act,  and  on  this  ground  it  was  quashed  in  deference  to 
the  decided  cases,  although  three-fourths  of  the  electors  had  voted, 
and  there  was  no  reason  to  suppose  that  any  one  had  been  prejudiced 
by  the  omission.  Gwynne,  J.,  but  for  the  previous  decisions  would 
have  felt  difficulty  in  setting  aside  the  by-law. 

The  misnomer  of  the  corporation  in  the  rule,  as  11  the  Municipality  of  the 
incorporated  village  of  Gananoque,”  was  held  immaterial. 

In  Hilary  term,  February  12th,  1876,  J.B.  Read  obtained 
a rule  nisi  to  quash  a certain  by-law  of  “ the  municipality 
of  the  incorporated  village  of  Gananoque,”  dated  the  17th 
February,  1875,  adopted  by  the  municipal  electors  of  the 
said  municipality  by  a vote  or  poll  taken  on  the  first  and 
second  days  of  April,  A.D.  1875,  in  the  said  municipality, 
under  the  authority  and  for  the  enforcement  of  the  Tem- 
perance Act  of  1864,  on  the  grounds,  amongst  others : 
That  the  requisition  for  the  said  by-law  to  be  submitted 
to  the  vote  of  the  municipal  electors  of  the  said  muni- 
cipality was  not  published  as  required  by  the  provisions 
of  the  said  Temperance  Act,  in  a newspaper  published 
within  the  said  municipality",  (there  being  at  the  time  a 
newspaper  published  within  the  said  municipality),  for 
four  consecutive  weeks. 
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From  the  affidavits  filed  on  behalf  of  the  relator  it 
appeared,  that  the  said  by-law,  the  requisition  for  a poll  to 
be  taken  thereon  in  the  terms  of  the  Temperance  Act  of 
1864,  and  the  notices  of  the  said  poll  were  published  in 
the  Gananoque  '•  Reporter,”  a newspaper  published  weekly 
in  the  village  of  Gananoque  in  the  issues  of  the  said 
paper  published  on  the  6th,  13th,  20th,  and  27th  days  of 
the  month  of  March,  1875,  and  no  longer  : that  the  said 
by-law,  requisition  and  notices  were  not  published  in  any 
newspaper,  except  the  said  Gananoque  Reporter,  and  were 
not  published  in  the  said  paper,  except  as  above  set  forth  : 
that  a poll  was  taken  and  held  pursuant  to  the  said  requi- 
sition and  notice  of  poll ; and  the  said  by-law  was  adopted 
by  the  municipal  electors  of  the  said  incorporated  village, 
in  the  terms  of  the  Temperance  Act  of  1864,  so  far  as  its 
adoption  depended  on  the  votes  of  the  said  municipal 
electors  of  the  said  incorporated  village. 

In  the  rule  the  defendants  were  designated  as  “ The 
Municipality  of  the  Incorporated  Village  of  Gananoque.” 

F ebruary  1 9, 1 876.  Britton  shewed  cause.  The  defendants 
are  not  properly  designated  in  the  rule,  and  this  is  fatal. 
As  to  the  advertisement.  It  is  not  shewn  that  any  one  was 
ignorant  or  misled  as  to  the  time  of  voting,  or  that  the 
mistake  in  any  way  affected  him,  or  that  in  consequence  he 
did  not  record  his  vote.  The  vote  taken  was  large,  and  in 
a place  like  Gananoque  it  is  hardly  possible  that  any 
one  could  be  ignorant.  The  objection  is  therefore  merely 
technical,  and  should  not  be  allowed.  Moreover,  under  the 
37 th  section  of  the  Act,  it  is  expressly  enacted  that  no  by- 
law is  to  be  set  aside  merely  for  the  defect  of  procedure  or 
form. 

J.  B.  Read  contra.  The  objection  as  to  the  jurisdic- 
tion cannot  prevail,  it  is  merely  a formal  irregularity,  and 
is  amendable.  The  advertisementis  clearly  insufficient, 
and  has  been  so  held  in  Coe  and  Corporation  of  Pickering, 
24  U.  C.  R.  439  ; and  Myles  and  Corporation  of  Richmond, 
28  U.  C.  R.  333.  Until  these  cases  are  reversed  on  appeal 
the  Court  is  bound  by  them. 
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March  17th,  1875.  Gwynne,  J. — The  point  as  to  the 
insufficiency  of  the  advertisement  has  been  raised  and 
decided  in  two  cases. 

In  Coe  and  Corporation  of  Pickering,  24  U.  C.  It.  439,. 
Draper,  C.  J.,  although  he  says  that  the  jurisdiction  to  set 
aside  by-laws  passed  under  27  & 28  Vic.,  ch.  18,  is  rather 
assumed  to  exist  than  in  terms  given  to  the  Courts,  held 
nevertheless  that  the  by-law  should  be  quashed,  precisely 
for  the  same  objection  of  insufficiency  of  advertisement 
as  is  taken  to  this  by-law. 

In  Myles  and  Corporation  of  Richmond,  28  U.  C.  R 333, 
the  Court  followed  Coe  and  Corporation  of  Pickering,  24 
U.  C.  R 439. 

If  the  case  were  res  integra,  I confess  I would  feel  a 
difficulty  in  setting  aside  this  by-law.  It  would  seem  that 
three-fourths  of  all  the  voters  in  the  village  did  vote  upon 
the  by-law.  The  requisition  was  signed . by  more  than 
one-fourth  of  the  voters  in  the  village.  In  a small  muni- 
cipality like  Gananoque,  it  is  impossible  to  suppose  that 
any  voters  were  ignorant  of  the  time  appointed  for  the 
polling,  and  it  is  not  suggested  that  any  stayed  away 
because  of  the  insufficiency  of  the  notice,  and  the  applicant 
to  quash  the  by-law,  who  himself  voted,  in  his  affidavit 
filed  upon  the  motion,  says  that  “the  said  by-law  was 
adopted  by  the  municipal  electors  of  the  said  incorporated 
village  of  Gananoque  in  the  terms  of  the  Temperance  Act 
of  one  thousand  eight  hundred  and  sixty-four,  so  far  as  its 
adoption  depended  on  the  oaths  of  the  said  municipal 
electors  of  the  said  village.”  There  is  not  the  slightest 
suggestion  that  any  one  was  ignorant  of  the  time  appointed, 
or  taken  by  surprise,  or  absented  himself  from  the  poll 
because  of  the  insufficiency  of  the  advertisement.  In  short, 
the  objection  might,  as  it  seems  to  me,  be  as  well  made  if 
every  municipal  elector  in  the  village  had  recorded  his  vote 
either  for  or  against  the  by-law. 

Now,  the  37th  section  of  the  Act  declares  that  “No  by- 
law, passed  under  authority  and  for  enforcement  of  this 
Act,  shall  be  set  aside  by  any  Court  for  any  defect  of  pro - 
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•Cedure  or  form  whatever.”  And  further,  that  “ No  by-law 
adopted  by  the  electors  of  a municipality  under  the  4th  & 
5th  sections  of  this  Act,”  as  this  by-law  was,  “ shall  be  set 
aside  by  any  Court  for  any  defect  whatever,  whether  of 
form  or  substance,  affecting  the  requisition  therefor ; the 
authenticity  or  number  of  the  signatures  thereto;  the 
qualification  of  the  signers  thereof,  or  any  matter,  thing  or 
procedure  antecedent  to  the  first  publication  of  the  notice 
given  for  the  poll  taken  thereon,  unless  the  same  be  un- 
authorized by  this  Act.” 

Now,  granting  that  it  may  be  said  that  the  defect  com- 
plained of  here  arises  after  the  first  publication  of  the 
requisition,  I think  that,  in  view  of  the  clear  intention  of 
the  Legislature  that  no  defect  of  procedure  or  form  should 
invalidate  a by-law  passed  under  this  Act,  we  should 
not  quash  them  for  any  reason,  unless  in  each  particular 
case  we  should  be  satisfied  that  the  defect  in  procedure 
complained  of  led  to,  or  that  it  probably  led  to,  a fair  ex- 
pression of  the  opinion  of  the  electors  not  having  been 
taken  upon  it. 

Three-fourths  of  the  whole  body  of  electors  is,  as  it  seems 
to  me,  a large  body  to  be  gotten  to  vote  upon  any  subject, 
and  if  there  was  any  reason  to  believe  that  any  elector 
absented  himself,  either  from  ignorance  of  the  poll  being 
taken,  or  because  of  the  defective  notice,  that  I have  no 
doubt  would  have  been,  as  it  could  easily  have  been  shewn. 

My  impression  is,  that  a fair  expression  of  the  opinion  of 
the  electors  is  embodied  in  this  by-law,  and  it  is  with  regret 
that  I feel  myself  compelled  to  submit  to  the  decided  cases, 
and  to  hold  that  the  by-law  must  be  quashed  for  the  defect 
in  the  advertisement.  A matter  of  this  kind  is  now  sub- 
ject of  appeal,  and  I am  glad  that  my  decision  can  be  re- 
viewed if  the  parties  think  fit. 

The  whole  difficulty  appears  to  have  arisen  by  the 
neglect  of  the  clerk  of  the  municipality  to  do  his  duty, 
who,  having  had  the  requisition  in  his  hands  from  the  17th 
of  February,  did  not  advertise  it  until  the  6th  of  March. 
It  is  very  hard  that  the  corporation  should  be  put  to  the 
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expense  of  resisting  this  application,  and  of  another  sub- 
mission  of  the  matter  to  the  electors  for  the  neglect  of  the 
clerk  of  the  council. 

The  order  will  be  to  quash  the  by-law  for  the  insuffi- 
ciency only  of  the  notice  advertised,  and  ivithout  costs. 

I do  not  think  that,  in  these  days  of  amendment  of  mere 
formal  and  technical  irregularities,  I can  yield  to  the 
preliminary  objection  as  to  the  name  given  to  the  corpora- 
tion in  the  entitling  of  the  rule. 

By-law  quashed , without  costs. 


Caldwell  v.  The  Merchants’  Bank  of  Canada. 

Action  against  bank  for  refusing  to  pay  cheque — Previous  cheques  drawn — 
Equitable  assignment — Pleading. 

The  holder  of  a cheque,  by  the  mere  fact  of  its  being  drawn  in  his  favour 
acquires  no  right  of  action  in  equity,  as  upon  an  equitable  assignment, 
against  the  person  upon  whom  it  is  drawn. 

To  an  action  by  plaintiff  against  defendants  for  their  refusal  to  pay  a 
cheque  drawn  by  plaintiff  and  one  W.  on  them,  defendants  pleaded, 
on  equitable  grounds,  that  before  the  drawing  or  presentment  of  the 
cheque  in  question  the  plaintiff  and  W.  had  drawn  and  delivered  to 
various  persons  certain  other  cheques,  amounting  in  all  to  the  whole 
of  their  funds’  in  defendants’  hands,  which  were  presented  before  this 
cheque:  that  neither  at  the  time  of  the  drawing  or  presentment  of 
the  first-drawn  cheques  or  the  cheque  in  question,  had  defendants  more 
than  sufficient  funds  in  their  hands  to  pay  the  first-drawn  cheques,  as  the 
plaintiff  and  W.  well  knew  ; and  that  afterwards,  and  before  the  com- 
mencement of  this  action,  defendants  paid  the  holders  of  the  first- 
drawn  cheques  the  amounts  thereof,  and  thereby  paid  and  disbursed  all 
the  plaintff’s  and  W.’s  moneys  in  their  hands,  and  afterwards  settled 
with  the  plaintiff  and  W.  their  banking  account  in  full. 

Held , plea  bad,  for  the  previous  presentment  and  dishonour  of  the  first- 
drawn  cheques  not  creating  any  lien  on  the  funds,  and  it  being  admitted 
that  at  the  time  of  the  presentment  of  the  cheque  in  question  there  were 
sufficient  funds  to  meet  it,  such  funds  were  applicable  to  its  payment : 
and  moreover  it  was  uuite  consistent  with  the  plea  that  at  the  time  of 
the  presentment  of  the  first-drawn  cheques  defendants  had  no  funds  to 
meet  them,  and  that  after  their  dishonour  they  were  placed  in  funds, 
when  the  cheque  in  question  was  presented  and  dishonoured,  and  that 
the  first-drawn  cheques  were  then  presented  a second  time  and 
honoured. 

Declaration.  First  count : that  the  defendants  were 
bankers,  and  carried  on  the  business  of  bankers  at  a bank- 
ing house  in  the  town  of  Prescott,  and  thereupon  the 
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plaintiff  and  one  W.,  since  deceased,  retained  and  employed 
the  defendants  as  their  bankers ; and  the  defendants 
accepted  the  said  retainer  and  employment  upon  the  terms 
(amongst  other  things),  that  the  defendants  would  from 
time  to  time,  out  of  any  moneys  of  the  plaintiff  and  said 
W.  in  their  hands  applicable  to  that  purpose,  pay,  on 
presentment,  any  check  which  might  be  drawn  by  the 
plaintiff  and  said  W.,  by  and  under  the  name  and  style  of 
R.  B.  Caldwell  & Co.,  upon  the  defendants,  and  duly  pre- 
sented at  the  said  banking  house  of  the  defendants  for  pay- 
ment, by  any  person  lawfully  entitled  to  receive  the 
amount  of  such  check,  not  exceeding  the  amount  of  the 
moneys  of  the  plaintiff  and  said  W.,  in  the  hands  of  the  de- 
fendants, applicable  to  the  payment  thereof,  at  the  time  of 
the  presentation  thereof ; and  afterwards  the  plaintiff  and 
said  W.,  by  and  under  said  name  and  style  of  It.  B.  Cald- 
well & Co.,  drew  a check,  directed  to  the  defendants,  and 
thereby  required  the  defendants  to  pay  to  one  C.,  or 
order,  {100,  and  in  .payment  of  a debt  due  to  said  C., 
delivered  the  said  check  to  the  said  C.,  who  endorsed  and 
delivered  the  same  to  one  H.,  who  endorsed  and  delivered 
the  same  to  the  Bank  of  Montreal,  and  the  said,  the  Bank 
of  Montreal,  being  the  lawful  Holders  of  the  said  check  and 
entitled  to  receive  the  amount  thereof,  duly  presented  the 
said  check  at  the  said  banking  house  of  the  defendants  for 
payment;  and  all  conditions  were  fulfilled,  &c.,  to  enable 
the  plaintiff’  and  said  W.,  to  have  the  said  cheque  paid  by  • 
the  defendants,  when  so  presented  as  aforesaid ; yet  the 
defendants  did  not  pay  the  said  check  when  so  presented 
as  aforesaid,  whereby  the  plaintiff  and  said  W.,  were  and 
each  of  them  was  injured  in  their  and  his  credit  and  repu- 
tation, and  lost  and  were  deprived  of  the  services  of  the 
said  C.,  as  an  attorney  ahd  barrister,  on  behalf  of  the  plain- 
tiff, who  was  then  in  close  custody  and  imprisonment,  and 
became  unable  to  secure  or  retain  necessary  legal  advice 
and  assistance,  in  their  endeavour  to  procure  the  discharge 
and  liberation  of  the  plaintiff  from  such  custody  and  im- 
prisonment, and  by  reason  thereof  the  plaintiff  was  kept 
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and  detained  in  prison  and  custody  for  a long  time,  and 
was  prevented  from  attending  to  his  business;  and  was,  to- 
gether with  said  W.,  otherwise  greatly  damaged  and  injured. 

Second  count:  for  not  paying  another  cheque  in  favour 
of  one  D. 

Fifth  plea,  on  equitable  grounds,  to  the  first  count : that 
the  plaintiff  and  the  said  W.,  had  drawn  certain  cheques 
upon  the  defendants,  payable  at  their  banking  house  in 
Prescott,  for  various  amounts,  amounting  in  all  to  all  the 
moneys  of  the  plaintiff  and  the  said  W.  in  the  hands  of  the 
defendants,  before  the  said  cheque  had  been  drawn  or  pre- 
sented for  payment  at  the  defendants’  said  banking  house, 
and  delivered  the  same  to  various  persons,  who  then 
became  the  holders  thereof ; and  that  the  said  first  men- 
tioned^ cheques  wTere  presented  for  payment  at  the  defen- 
dants’ said  banking  house  by  the  holders  thereof,  before 
the  cheque  in  said  first  count  mentioned  was  so  presented, 
of  which  the  defendants  had  notice.  And  the  defendants 
say  that  they  had  not  in  their  hands  at  the  time  when 
the  said  first  mentioned  cheques,  or  any  of  them,  -were 
drawn  or  presented  for  payment,  or  at  the  time  when  the 
cheque  in  said  first  count  mentioned  was  drawn  or  pre- 
sented for  payment,  or  at  any  time  since,  sufficient  money 
of  the  plaintiff  and  the  said  W.,  to  pay  the  whole  amount 
of  said  cheques,  or  more  than  enough  to  pay  said  first 
mentioned  cheques,  as  the  plaintiff  and  said  W.  well  knew 
at  the  time  when  they  drew  said  cheque  in  first  count 
mentioned.  And  the  defendants  say  that  they  afterwards, 
and  before  the  commencement  of  this  suit,  duly  paid  to  the 
holders  of  said  first  mentioned  cheques  the  amount  thereof 
respectively,  and  thereby  paid  out  and  disbursed  all  the 
moneys  of  the  plaintiff  and  the  said  W.  in  the  hands  of  the 
defendants,  and  afterwards  settled  with  the  plaintiff  and 
said  W.  their  said  banking  accounts  in  full. 

There  was  a similar  plea  to  the  second  count. 

To  these  pleas  plaintiff  demurred,  on  the  grounds  : — 
1.  That  it  is  no  defence  to  plaintiff’s  cause  of  action  to 
allege,  as  in  effect  this  plea  alleges,  that  when  the  cheque 
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was  presented  for  payment  other  cheques  had  been  pre- 
sented but  not  paid ; and  that  after  presentment  of  the 
cheque  and  refusal  to  pay  same,  and  therefore  after  the 
accrual  of  the  cause  of  action,  these  other  cheques  were 
paid  by  defendants. 

2.  That,  in  effect,  the  defence  set  up  by  these  pleas  is, 
that  after  the  plaintiff’s  action  had  accrued,  the  defendants 
paid  to  the  plaintiff  and  his  partner,  or  to  their  order,  all 
the  moneys  of  the  plaintiff  and  his  partner  then  in  their 
hands,  which  is  no  defence  to  the  causes  of  action  now 
sued  upon. 

February  loth,  1876?  S.  Richards,  Q.  C.,  for  the  plain- 
tiff. The  plea  admits  that  the  defendants  had  funds  in 
their  hands  at  the  time  of  the  presentment  of  the  plain- 
tiff’s cheques.  The  giving  of  the  first  drawn  cheques  did 
not  amount  to  an  equitable  assignment  of  the  funds  in  the 
defendants’  hands,  so  as  to  constitute  an  absolute  appro- 
priation of  the  funds  to  meet  these  cheques.  The  defend- 
ants, having  at  the  time  the  last  named  cheques  were 
presented  sufficient  funds  to  pay  them,  should  have  done 
so.  The  pleas  therefore  are  clearly  bad : Gore  Bank  v. 
Royal  Canadian  Bank,  13  Grant  425 ; Hopkinson  v. 
Foster,  L. R.  19  Eq.  74;  Bytes  on  Bills,  12th  ed.,  25;  Hewitt 
Kaye,  L.  R.  6 Eq.  198 ; Lamb  v.  Sutherland,  37  U.  C.  R. 
143  ; Grant  on  Banking,  3rd  ed.,  104 ; Morse  on  Banking, 
260;  Emanuel  v.  Robarts,  9 B.  & S.  121;  Whistler  v. 
Forster , 14  C.  B.  N.  S.  240 ; Bull  v.  O'  Sullivan,  L.  R.  6 Q. 
B.  209;  Forster  v.  Mackreth,  L.  R.  2 Ex.  163. 

J.  H.  Macdonald,  contra.  The  authorities  would  shew 
that  the  giving  of  the  cheques  amounted  to  an  equitable 
assignment  of  the  funds  in  defendants’  hands,  and  was 
therefore  an  absolute  appropriation  of  so  much  money.  The 
funds,  therefore,  having  been  used  up  by  the  first  drawn 
cheques,  there  was  nothing  to  meet  the  last  drawn  ones. 
The  defendants  cannot  be  responsible  for  more  money  than 
they  had  in  their  hands.  The  plaintiff  having  given  the 
last  drawn  cheques  with  full  knowledge  of  there  only  being 
38 — vol.  xxvi  c.P. 
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funds  to  meet  those  previously  drawn,  cannot  take  ad- 
vantage of  his  own  wrong : Keene  v.  Beard,  8 C.  B.  N.  S. 
372 ; Gore  Bank  v.  Royal  Canadian  Bank,  13  Grant  425 ; 
Morse  on  Banking,  459;  Farquhar  v.  City  of  Toronto,  12 
Grant  186. 

March  10th,  1876.  G WYNNE,  J.— I am  of  opinion  that 
the  demurrer  in  this  case  must  he  allowed. 

It  cannot  now  be  contended  that  the  holder  of  a cheque, 
by  the  mere  fact  of  the  cheque  being  made  in  his  favour, 
acquires  a right  of  action  in  equity,  as  upon  an  equitable 
assignment,  against  the  person  upon  whom  the  cheque  is 
drawn : Hopkinson  v.  Foster,  L.  B.  19  Eq.  74 ; Lamb  v. 
Sutherland,  37  U.  C.  R 143. 

The  pleas  then  admit  that  at  the  times  when  the  cheques 
in  the  declaration  mentioned  were  presented  for  payment, 
the  defendants  had  assets  of  the  plaintiffs  sufficient  to  meet 
them,  unless  the  funds  were  already  exhausted  by  the 
various  cheques  which  had  been  presented,  and  which,  when 
presented,  they  had  also  dishonoured.  But  as  the  holders 
of  those  previous  cheques  had  no  lien  on  the  funds,  if  any, 
which  the  defendants  had  of  the  plaintiff  in  their  hands 
when  these  cheques  were  presented,  all  the  moneys  which 
the  defendants  had  to  the  account  of  the  plaintiff*  were  his 
funds  and  applicable  to  the  payment  of  the  cheques  in  the 
declaration  mentioned.  But  in  truth  it  is  quite  consistent 
with  what  is  alleged  in  the  pleas,  that  when  the  first  drawn 
cheques  were  presented  to  the  defendants  they  had  no  funds 
in  their  hands  to  meet  them  or  any  of  them,  and  that  after 
they  were  dishonoured  the  defendants  were  placed  in  funds 
by  the  plaintiff,  and  that  thereafter  the  cheques  in  the 
declaration  mentioned  were  the  first  presented,  and  that 
the}r  were  dishonoured,  and  afterwards  the  first  drawn 
cheques  were  presented  a second  time  and  honoured. 

Judgment  will  be  for  the  plaintiff  on  the  demurrers. 

Judgment  for  plaintiff. 
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Kelly  y.  The  Isolated  Risk  and  Farmers’  Fire 
Insurance  Company. 

Insurance — Interim  receipt — Action  on — A.  J.  Act,  1873,  sec.  2 — Conditions 
precedent — Corporate  seal — Necessity  for. 

A declaration  on  an  interim  receipt  for  a policy  of  insurance  set  out  the 
receipt,  signed  merely  by  the  agent  of  the  company,  acknowledging 
the  payment  of  $6  50  as  the  premium  on  an  insurance  of  $600  on  cer- 
tain property  for  36  months,  subject  to  the  approval  of  the  head  office, 
and  unless  previously  cancelled,  to  bind  the  company  for  30  days,  after 
which  it  was  to  be  cancelled  and  of  no  effect,  and  on  such  termination 
• the  insured  was  on  demand  to  recover  back  the  premium  paid,  less  the 
proportion  for  the  time  insured.  The  insurance  also  to  be  subject  to 
all  the  terms  and  conditions  of  the  Company’s  policy.  It  was  then 
averred  that  the  receipt  operated  in  law  and  in  equity  as  a valid  insur- 
ance to  the  extent  of  $600,  and  unless  in  the  meantime  cancelled,  for 
the  space  of  30  days,  and  that  while  the  insurance  was  in  full  force 
the  said  property  was  destroyed  by  fire  : that  the  defendants  did  not  at 
any  time,  before  the  fire  or  since,  deliver  to  plaintiff  a policy,  or  refund 
him  the  premium  or  any  part  thereof,  or  notify  him  of  the  determination 
of  the  board,  or  pay  him  the  insurance  money. 

Held , that  although  under  sec.  2 of  the  Administration  of  Justice  Act, 
1873,  an  action  at  law  is  maintainable  on  an  interim  receipt,  being 
purely  a money  demand  within  the  meaning  of  that  section,  that  the 
declaration  was  bad,  as  shewing  no  contract,  or  facts  from  which  a 
contract  may  be  inferred,  binding  upon  this  particular  corporation,  for 
under  their  Act  of  incorporation  they  can  only  contract  under  seal. 
Held  also,  that  the  declaration  contained  a sufficient  averment  of  perform- 
ance of  conditions  precedent,  for  the  stipulation  as  to  the  approval  of 
the  Head  Office  did  not  constitute  a condition  precedent  to  the  insur- 
ance taking  effect,  but  merely  enabled  the  Company  to  cancel  the  in- 
surance so  effected,  and  there  was  a sufficient  averment  that  plaintiff 
had  no  notice  of  any  such  cancellation,  and  the  conditions  of  the  policy 
referred  to  could  not  be  assumed  to  be  conditions  precedent. 

The  first  count  of  the  declaration  alleged  that  the  plain- 
tiff, on  18th  February,  1874,  applied  to  the  defendants  for 
an  insurance  against  loss  or  damage  by  fire  on  certain  pro- 
perty situate  in  the  township  of  March,  in  the  county  of 
Carleton,  described  in  the  declaration,  to  the  extent  of  $600, 
and  for  the  period  of  three  years,  and  then  paid  and 
deposited  with  the  agent  of  the  defendants  the  sum  of 
$6.60,  as  and  being  the  premium  of  the  said  insurance  at 
and  according  to  the  usual  rate  of  the  defendants,  for  which 
premium  the  agent  of  the  defendants  granted  unto  the 
plaintiff  a receipt  or  memorandum  in  writing,  in  the  words, 
and  figures  following  : — 
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“Interim  receipt  No.  40. 

“The  Isolated  Risk  and  Farmers’  Fire  Insurance 
“Company  of  Canada. 

“ Head  Office,  Toronto.  Capital,  $600,000. 

“ Carleton  Agency,  18th  August,  1874. 

“Received  from  Mr.  John  Kelly,  of  March,  the  sum  of 
six  dollars  and  sixty  cents,  being  a premium  on  an  insurance 
to  the  extent  of  $600,  on  property  described  in  the  applica- 
tion No.  40  of  this  agency,  for  thirty-six  months  from 
the  18th  instant,  subject  to  approval  of  the  head  office. 
Unless  previously  cancelled,  this  receipt  will  bind  the  com- 
pany for  thirty  days  from  the  date  thereof,  and  no  longer, 
after  which  time  the  risk  shall  be  considered  cancelled,  and 
of  no  effect.  On  an  insurance  so  terminated,  the  insured  or 
his  authorized  agent  will,  on  demand  at  this  agency,  receive 
back  the  premium  paid,  less  the  proportion  for  the  time 
insured,  such  insurance  being  subject  to  all  the  terms  and 
conditions  of  the  company’s  policy  in  use  at  this  date. 

“ Amount  insured ..$600  00  ” 

“Premium  6 60” 

(Signed)  “ G.  W.  Monk,  Agent” 

The  count  then  averred  that  the  receipt  operated  in  law 
and  in  equity  as  an  insurance  upon  the  property  to  the 
extent  of  $600,  for  the  space  of  thirty  days,  unless  can- 
celled within  that  period,  and  that  within  that  time,  and 
before  any  cancellation  of  the  insurance,  and  while  the 
insurance  was  in  full  force,  the  property  insured  of  the 
plaintiff,  being  of  the  value  of  $600  and  upwards,  was 
wholly  destroyed  by  fire.  The  count  concluded  by  averring 
that  the  defendants  did  not  at  any  time  before  the  fire  or 
since,  either  deliver  to  the  plain  tiff  a policy,  or  refund  to 
him  the  premium  money  or  any  part  thereof,  nor  did  the 
defendants  at  any  time  before  the  fire  notify  the  plaintiff 
what  the  determination  of  the  board  was,  nor  have  they 
paid  the  insurance  money,  or  any  part  thereof. 

There  were  also  the  common  counts,  for  money  payable 
by  the  defendants  to  the  plaintiff,  for  money  paid  by  the 
plaintiff  for  the  defendants,  at  their  request,  and  for  money 
received  by  the  defendants  for  the  use  of  the  plaintiff. 
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The  claim  at  the  end  of  the  declaration  was  for  $1 ,000. 

The  defendants  demurred  to  the  declaration,  on  the 
following  grounds : 

1.  That  the  first  count  of  the  declaration  does  not  dis- 
close any  cause  of  action.  2.  That  the  plaintiff  cannot  sue 
in  this  Court  on  the  interim  receipt  set  forth.  3.  That  the 
approval  of  the  head  office  is  not  shewn.  4.  That  the 
defendants  being  a corporation  cannot  be  sued  herein,  unless 
the  contract  is  under  the  corporate  seal.  5.  That  the 
defendants  being  a corporation  cannot  be  sued  on  a parol 
contract. 

May  2nd,  1876.  J.  K.  Kerr,  Q.  C.,  for  the  demurrer. 

Allan  Cassells,  contra. 

The  arguments  and  cases  cited  fully  appear  from  the 
judgment. 

Mav  5th,  1876.  Harrison,  C.  J. — The  demurrer  is  to 
the  whole  declaration,  embracing  one  count  on  the  insur- 
ance, as  well  as  the  common  indebitatus  counts. 

The  grounds  of  demurrer  are  applicable  only  to  the  first 
count  of  the  declaration.  But  as  the  counsel  aigued  the 
case  before  me  as  if  the  demurrer  were  to  the  first  count 
only,  I shall  dispose  of  the  case  as  if  that  were  the  fact. 

The  first  objection  is  that  the  plaintiff  cannot  sue  in  a 
Court  of  law  on  the  interim  receipt. 

The  tendency  of  modern  legislation,  in  this  Province  and 
elsewhere,  and  the  spirit  of  modern  judicial  decisions,  here 
and  elsewhere,  is,  if  possible,  to  enable  each  superior  Court 
of  Justice  to  dispense  justice,  regardless  of  the  form  of  the 
demand,  as  to  whether  it  is  legal  or  equitable. 

Interim  receipts  for  insurance,  the  object  of  which  is  to 
give  immediate  effect  to  the  insurance,  or  to  supply  the 
place  of  a formal  policy  until  one  can  be  prepared,  are  of 
very  general  use  in  this  Province  and  in  the  United  States. 

A receipt  of  this  sort,  in  the  State  of  New  York,  has 
long  constituted  in  Equity  a valid  insurance:  Perkins  v. 
Washington  Insurance  Co.,  4 Cowen  645;  and  in  law  a 
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valid  agreement  to  insure : Carpenter  v.  Mutual  Safety 
Insurance  Co.,  4 Sandf.  Ch.  R.  408 ; Lightbody  v.  North 
American  Insurance  Co.,  23  Wend.  18. 

It  has  been  held  in  the  Supreme  Court  of  the  United 
States  that  a Court  of  Equity,  on  a bill  properly  framed, 
instead  of  confining  itself  to  a specific  execution  of  the 
agreement  to  insure,  may,  in  order  to  avoid  delay  and 
expense  to  the  parties,  proceed  and  give  such  final  relief 
as  the  circumstances  of  the  case  demand  : Tayloe  v. 
Merchants  Insurance  Co.,  9 Howard  U.  S.  390.  See  also 
Perkins  v.  Washington  Insurance  Co.,  4 Co  wen  645 ; 
Andrews  v.  Essex  Fire,  <bc.,  Insurance  Co.,  3 Mason  6; 
Palm  Administrator  v.  Medina  County  Mutual  Fire 
Insurance  Co.,  20  Ohio  529. 

This  is  the  rule  now  adopted  in  Courts  of  Equity 
in  this  Province : Penley  v.  Beacon  Assurance  Co.,  7 
Grant  130  ; Patterson  v.  Royal  Insurance  Co.,  14  Grant 
169  ; Wyld  v.  London,  <8&c.,  Insurance  Co.,  21  Grant  458, 
on  rehearing,  and  in  the  Court  of  Appeal. 

In  Massachussetts  the  Courts  have  gone  so  far  as  to  hold 
that  the  assured  upon  a consummated  agreement  to  insure, 
although  no  policy  be  issued,  has  a remedy  at  law  : 
McCulloch  v.  Eagle  Insurance  Co.,  1 Pick.  278. 

But  the  Courts  of  Law  in  Ontario,  while  holding  that 
an  interim  receipt  given  upon  payment  of  the  premium 
to  the  agent,  constitutes  an  insurance  for  some  purposes  : 
Hatton  v.  Beacon  Insurance  Co.,  16  U.  C.  R.  316  ; Dafoe 
v.  Johnstown  District  Mutual  Insurance  Co.,  7 C.  P.  55 ; 
Bruce  v.  Gore  District  Mutual  Assurance  Co.,  20  C.  P.  207  ; 
have  declined  to  hold  that  the  remedy  in  such  a case,  in  the 
absence  of  legislation,  is  in  a Court  of  Law.  See  Jones  v. 
Provincial  Insurance  Co.,  16  U.  C.  R 477. 

It  is  now  provided  by  sec.  2 of  the  Administration  of  Jus- 
tice Act,  1873,  that  “ Any  person  having  a purely  money 
demand  may  proceed  for  the  recovery  thereof  by  an  action 
at  law,  although  the  plaintiff’s  right  to  recover  be  an 
equitable  one  only,  and  no  plea,  demurrer  or  other  objection 
on  the  ground  that  the  plaintiff’s  proper  remedy  is  in  the 
Court  of  Chancery,  shall  be  allowed  in  such  action.” 
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In  the  Bank  of  Hamilton  v.  Western  Assurance 
Co.  (a),  where  the  insurance  was  with  a third  party,  and 
the  money  by  the  terms  of  the  policy  was  payable  to 
the  plaintiffs,  who  were  interested  in  the  risk,  I recently 
decided  that  the  demand  of  the  plaintiffs  was  a purely 
money  demand  within  the  meaning  of  section  2 of  the 
Administration  of  Justice  Act,  so  as  to  enable  the  plain- 
tiffs, instead  of  filing  a bill  in  equity,  to  sue  at  law 
in  their  own  names  for  the  recovery  of  the  insurance 
money. 

It  is  argued  that  between  that  case  and  the  present 
there  is  a distinction,  which  should  make  a difference  in 
the  ruling.  It  is  argued  that,  while  in  the  former  case  the 
action  was  on  the  policy  of  insurance  for  the  money  pay- 
able thereby,  here  the  remedy  would  only  be  for  specific 
performance,  and  the  ordering  of  a policy  on  which  the 
party  might  afterwards  sue  at  law. 

Looking  at  the  substance  rather  than  the  form  of  the 
remedy,  I am  not  prepared  to  give  effect  to  any  such  dis- 
tinction. If  the  Court  of  Equity  on  a bill  for  relief  would 
do  no  more  than  direct  the  issue  of  the  policy,  there  would 
be  some  weight  in  the  argument.  But  now  that  the  power 
of  the  Court  directly  to  order  the  payment  of  the  money 
on  a bill  for  equitable  relief  is  firmly  established,  there 
would  be  little  use  in  the  retention  of  the  shadow  where 
the  substance  itself  is  changed. 

The  demand  here  is  in  substance  a demand  for  money, 
and  such  a demand  as  might,  before  the  Administration  of 
Justice  Act,  on  the  authority  of  the  cases  to  which  I have 
referred,  be  directly  enforced  on  a prayer  for  equitable 
relief  in  some  form  in  equity,  and  may  now,  I think,  be 
enforced  by  action  at  law. 

The  next  question  is,  whether  the  declaration  sufficiently 
avers  the  performance  of  conditions  precedent,  if  any,  on 
the  part  of  the  plaintiff. 

There  is  no  general  averment  of  the  performance  of 


(a)  In  Q.  B.,  not  yet  reported. 
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conditions  precedent,  such  as  allowed  by  section  80  of  tho 
C.  L.  P.  Act. 

The  count  shews  that  the  plaintiff,  at  the  time  of  the 
granting  the  receipt,  paid  the  premium  : that  the  fire  took 
place  within  the  thirty  days  mentioned  in  the  receipt,  and 
that  the  defendants  did  not  before  the  fire  notify  the 
plaintiff  of  the  determination  of  the  Board. 

The  contention  of  the  defendants  is,  that  the  receipt 
itself  is  subject  to  the  approval  of  the  head  office,  and  that 
without  an  averment  of  approval  by  the  head  office  there 
is  an  omission  of  an  averment  of  performance  of  a condi- 
tion precedent. 

The  receipt  describes  the  $6.60  “as  a premium  on  an 
insurance  to  the  extent  of  $600,  subject  to  the  approval 
of  the  head  office.”  It  states  that,  unless  previously 
cancelled,  the  receipt  will  bind  the  company  for  thirty 
days  from  its  date,  and  no  longer.  After  the  thirty  days 
the  risk  shall  be  cancelled  and  of  no  effect.  On  an  insu- 
rance so  terminated,  the  insured  or  his  agent  is  entitled  to 
demand  or  receive  back  the  premium  paid,  lessthepro'portion 
for  the  time  insured.  The  insurance  is  to  be  “ subject  to  all 
the  terms  and  conditions  of  the  company’s  policy  in  use  at 
the  date.” 

The  effect  of  a similar  receipt  was  much  discussed  in 
Gooclfelloiv  v.  Times  and  Beacon  Assurance  Co.,  17 
U.  C.  R.  411. 

Mr.  Justice  Burns,  in  that  case,  was  of  opinion  that  the 
taking  of  the  insurance  was  to  be  subject  to  the  approval 
of  the  company,  but  that  the  receipt  operated  as  an  abso- 
lute insurance  for  the  number  of  days  mentioned  in  it.  In 
other  words,  that  what  was  reserved  for  the  approval  of  the 
company  was  the  right  to  continue  the  risk  beyond  the 
number  of  days  mentioned,  and  for  the  period  mentioned 
in  the  receipt. 

Sir  John  Beverley  Robinson,  and  Mr.  Justice  McLean,, 
in  that  case,  were  of  a different  opinion,  and  held  that  the 
words  “subject  to  the  approval,”  &c.,  meant,  not  only  that 
the  insurance  for  the  period  mentioned  was  subject  to 
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approval,  but  that  the  conduct  of  the  agent  in  giving  the 
receipt  was  subject  to  approval  to  such  an  extent  that  the 
company  might  reject  the  risk  within  the  number  of  days 
first  mentioned. 

The  majority  of  the  Court,  however,  held  that  if  the 
number  of  days  first  mentioned  in  the  receipt  were  suffered 
to  elapse  without  disapproval  by  the  board,  the  plaintiff 
would  be  insured  up  to  the  expiration  of  that  time.  This 
was  also  the  decision  in  Patterson  v.  Royal  Insurance  Co., 
14  Grant  170. 

It  follows  that  the  receipt  here  operates  as  an  insurance 
of  the  plaintiff  from  its  date  for  thirty  days,  subject  to  the 
right  of  the  head  office,  whthin  the  thirty  days,  to  cancel 
the  risk,  returning  to  the  plaintiff  or  his  authorized  agent 
on  demand  the  premium  paid,  less  the  proportion  for  the 
time  insured. 

The  averment  in  the  count  that  the  fire  occurred  wdthin 
the  thirty  days,  and  that  the  defendants  did  not  before  the 
fire  notify  the  plaintiff  of  the  determination  of  the  board, 
is,  according  to  the  present  rules  of  pleading,  a sufficient 
allegation  that  the  insurance  was  not  cancelled  within  the 
thirty  days. 

The  present  rule  of  construing  pleading  is  to  maintain 
the  pleading  demurred  to,  if  it  can  be  properly  maintained. 
Per  Wilson,  J.,  in  McCulloch  v.  White,  33  U.  C.  R.  331, 
referring  to  the  Thames  Haven  Dock  and  R.  W.  Co.  v. 
Brymer,  5 Ex.  696  ; Young  v.  Austen,  L.  R.  4 C.  P.  553 ; 
.Stanton  v.  Austin,  L.  R.  7 C.  P.  651.  See  also  Redway 
v.  Me  Andrew,  L.  R.  9 Q.  B.  74. 

There  remains,  however,  the  general  statement  in  the 
receipt  that  the  insurance  is  “ subject  to  all  the  terms  and 
•conditions  of  the  company’s  policy,”  and  the  fact  that 
there  is  no  averment  of  performance  of  these  conditions. 

It  is  not  to  be  assumed  in  such  a case  as  the  present 
that  these  conditions,  which  are  not  alleged  to  be  conditions 
precedent,  are  conditions  precedent ; and  therefore  it  has 
been  held  that  it  is  not  necessary  in  such  a case,  as  against 
a demurrer,  to  aver  performance  of  them.  See  Workman 
v.  Royal  Insurance  Co.,  16  Grant  185. 

39 — vol.  xxvi  c.p 


306  COMMON  PLEAS,  HILARY  VACATION,  39  VIC.,  1876. 

The  only  remaining  objections  are  that  the  defendants,, 
being  a corporation,  cannot  be  sued  unless  the  contract  is 
under  the  corporate  seal,  and  that  the  defendants  cannot 
be  sued  on  a parol  contract. 

These,  in  effect,  are  one  objection  and  constitute  a very 
formidable  objection  to  the  declaration  as  at  present 
framed.  Its  determination  involves  the  enquiry  whe- 
ther there  is  any  contract  shewn  which  is  binding  on 
the  defendants,  either  at  law  or  in  equity. 

The  defendants  are  by  their  Act  of  Incorporation,  34 
Vic.,  ch.  55,  D.,  authorized  to  carry  on  the  business  of  fire 
insurance,  sec.  1,  and  to  effect  contracts  of  insurance,  sec. 
9 ; but  it  is  declared  that  “ all  policies  or  contracts  of  in- 
surance issued  or  entered  into  by  the  said  comp  any,  shall  be 
under  the  seal  of  the  said  company,  and  shall  be  signed  by 
the  President  or  Vice-President,  and  countersigned  by  the 
Managing  Director  or  Secretary,  or  otherwise  as  may  be 
directed  by  the  by-laws,  rules  and  regulations  of  the  com- 
pany, in  case  of  the  absence  of  any  of  the  said  parties ; and 
being  so  sealed,  signed,  and  countersigned,  shall  be  deemed 
va]id  and  binding  upon  them  according  to  the  tenor  and 
meaning  thereof”:  sec.  9, 

Section  1 5 of  the  same  Act  authorizes  the  directors  from 
time  to  time  to  make  by-laws,  rules,  regulations,  and  ordi- 
nances for,  among  other  things,  “ the  appointment  and  re- 
moval of  officers  and  agents  of  the  company  ; the  regulation 
of  their  powers  and  duties,  and  the  salaries  to  be  paid  to 
them,  * * and  the  establishment  and  regulation  of 
agencies.” 

There  is  nothing  in  the  Act  of  Incorporation  which 
expressly  provides  for  the  execution  of  contracts  of  in- 
surance by  agents,  and  there  is  no  averment  in  the  count 
that  there  was  any  by-law,  rule,  or  regulation  of  the  com- 
pany authorizing  agents  to  execute  contracts  of  insurance 
without  the  corporate  seal,  or  that  the  agent  who  did  accept 
the  premium  was  in  any  manner  authorized  by  the  company 
to  bind  the  company  by  such  a contract  as  he  signed. 

Where  an  agent  acts  within  the  scope  of  his  general 
authority,  he  binds  his  principal ; but  where  the  authority 
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is  a limited  one  only,  then  what  he  does  must  be  either 
shewn  to  have  been  within  the  scope  of  that  authority  : 
Acey  v.  Fernie,  7 M.  & W.  151  ; or  that  the  persons  sought 
to  be  charged  held  out  the  person  who  assumed  to  act  as 
their  agent  as  fully  authorized  by  them  to  do  what  he 
did : Montreal  Assurance  Co.  v.  McGillvary,  13  Moore  P. 
C.  87 ; or  that,  for  some  other  reason,  the  persons  sought  to 
be  charged  are  precluded,  as  against  the  plaintiff,  from  dis- 
puting his  authority  to  do  what  he  did  : Wing  v.  Harvey, 

5 DeG.  McN.  & G.  265. 

There  is  nothing  of  the  kind  shewn  in  this  count,  and 
unless  I am  at  liberty  to  assume  that  the  contract  was 
under  the  seal  of  the  company,  I must  hold  the  count  as 
now  framed  bad. 

In  Workman  v.  Royal  Insurance  Co.,  16  Grant  185,  the 
Chancellor  said,  at  p.  187 : “ The  demurring  defendants  are  a 
corporate  body,  and  an  allegation  that  a policy  of  insurance 
was  made  by  a corporate  body,  imports,  ex  vi  termini,  that 
it  was  sealed  with  its  corporate  seal,  inasmuch  as  it  is  the 
ordinary  mode  in  which  such  a corporation  enters  into 
formal  contracts..” 

These  observations  are  inapplicable  where  the  plaintiff 
instead  of  suing  on  a policy  of  insurance  or  the  formal 
contract  of  insurance,  is  suing  merely  upon  an  interim 
receipt  or  informal  contract  of  insurance,  and  which  is  not 
ordinarily  evidenced  by  the  seal  of  the  company. 

The  interim  receipt  is  set  forth  in  hoec  verba  in  the 
count.  On  inspection  of  it,  as  so  set  forth,  I see  no  evidence 
of  a seal.  T would  infer  from  what  I do  see  that  it  is  not 
sealed  with  the  seal  of  the  defendants.  It  is  signed  by 
“ G.  W.  Monk,”  describing  himseif  as  “ agent.”  It  is  signed 
at  the  Carle  ton  Agency,  aw~ay  from  the  head  office 
of  the  defendants.  I cannot  infer,  either  that  the  defend- 
ants have  a corporate  seal  at  the  Carleton  Agency,  or  that 
this  receipt  was  sealed  in  Toronto,  and  signed  by  the  agent 
in  Carleton.  There  is  nothing  on  the  face  of  the  receipt 
which  leads  me  to  the  conclusion  that  it  is  sealed  with  the 
corporate  seal  of  the  defendants,  and  there  is  everything 
on  the  face  of  it  to  lead  me  to  a contrary  conclusion. 
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In  pleadings,  both  at  law  and  in  equity,  the  plaintiff 
must  state  such  a case  as,  if  true,  will  necessarily  entitle 
him  to  the  relief  which  he  seeks,  and  it  is  not  sufficient 
that  it  may  or  may  not  entitle  him  to  the  relief : Per 
Alderson,  B.,  in  Foot  v.  Bessant,  3 Y.  & C.  320,  326. 

The  first  count  of  the  declaration  as  now  framed  does  not, 
in  my  opinion, shew  any  contract  binding  on  the  defendants, 
either  at  law  or  in  equity ; and  for  that  reason  is  bad. 

The  demurrer  should  be  amended  so  as  to  be  restricted 
to  the  first  count  of  the  declaration,  and  then  judgment 
entered  for  the  defendants,  with  leave  to  the  plaintiff,  if  so 
advised,  to  apply  to  a Judge  in  Chambers  for  leave  to 
amend,  and,  under  the  circumstances,  without  costs. 

J udgment  for  defen  dants. 


In  Be  Caton  and  Cole,  Insolvents. 

Insolvency — Transfer — Fraud — Separate  and  joint  assignees. 

A partnership  existing  between  two  persons  was  within  three  months  of 
the  issue  of  a writ  of  attachment  in  insolvency  dissolved,  and  one  of 
the  partners  transferred  his  interest  in  the  partnership  property  to  the 
other,  but  at  the  time  of  such  transfer,  the  firm,  as  well  as  the  partners 
individually,  were  insolvent,  of  which  they  were  aware  or  had  probable 
cause  for  believing.  Afterwards,  the  remaining  partner  and  the  firm 
were  placed  in  insolvency  by  compulsory  liquidation  and  a different 
assignee  appointed  for  each. 

Held , that  the  transfer  was  fraudulent  and  void,  and  that  nothing  passed 
under  it,  and  that  the  assignee  of  the  firm,  therefore,  and  not  of  the 
separate  partner,  was  entitled  to  the  effects  of  the  partnership ; and 
an  order  made  by  the  County  judge  for  the  transfer  of  such  property 
from  the  separate  to  the  joint  assignee  was  confirmed. 

Held  also  that  even  if  the  partnership  creditors  could  prove  against  the 
effects  in  the  hands  of  the  separate  assignee,  so  that  all  that  was 
was  required  was  a direction  to  that  effect,  as  the  making  of  the  order 
was  purely  a matter  of  discretion,  the  court  would  not  interfere. 

Appeal  from  the  County  Court  of  the  County  of  Grey. 

Messrs.  Caton  & Cole  were  for  about  two  years  previous 
to  2nd  June,  1875,  in  co-partnership,  trading  together  in 
the  town  of  Owen  Sound,  under  the  name  and  style  of 
Caton  & Cole. 
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On  2nd  June,  1875,  there  was  a dissolution  of  the  co- 
partnership, and  Caton  retired.  He  sold,  or  assumed  to 
sell,  all  his  interest  in  the  co-partnership  to  Cole  for  the 
sum  of  $500,  to  be  paid  in  six  months,  Cole  assuming  all 
the  debts  and  liabilities  of  the  business.  Notwithstanding 
the  dissolution,  Caton  remained  in  the  business,  acting  as 
a clerk  to  Cole.  The  sign  of  Caton  & Cole  was  allowed  to 
remain  over  the  place  of  business  as  before  the  sale  or 
attempted  sale. 

On  19th  July,  1875,  Cole  absconded  from  the  Province, 
and  went  to  the  United  States,  taking  with  him  property 
and  effects  of  a considerable  value. 

The  property  brought  into  the  business  after  Cole  became 
the  purchaser,  did  not  exceed  $600  in  value. 

On  13th  August,  1875,  Cole  and  his  estate  were  placed 
in  insolvency  by  compulsory  liquidation,  and  Alexander  W. 
Murdoch  was  appointed  assignee  of  his  estate  and  effects. 
Murdoch  took  possession  of  the  estate  and  effects  ot 
Cole,  including  what  had  been  the  co-partnership  property 
and  effects  of  Caton  & Cole. 

Afterwards,  in  August,  1875,  Caton  & Cole  and  their 
estate  were  also  placed  in  insolvency  by  compulsory  liqui- 
dation, and  David  R.  Dobie  was  appointed  assignee  of  the 
partnership  estate. 

In  September,  1875,  Murdoch  sold  the  assets  of  the  co- 
partnership, consisting  of  dry  goods,  groceries,  crockery, 
and  shop  furniture. 

On  10th  January,  1876,  Dobie  demanded  of  Murdoch 
all  the  estate  and  effects  of  the  partnership  at  the  time  of 
the  dissolution,  or  the  proceeds  thereof ; but  Murdoch 
refused  to  comply  with  the  demand.  Thereupon  Dobie 
petitioned  the  County  Judge  for  an  order  on  Murdoch  for 
the  delivery  over  of  the  partnership  estate  or  the  proceeds 
thereof ; for  a statement  and  account,  and  for  the  books  of 
account,  securities,  papers,  and  documents  in  his  possession 
relating  to  the  partnership  estate. 

Murdoch,  Dobie,  and  other  witnesses  were  examined 
before  the  County  Judge. 
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The  evidence  shewed  that  the  firm  was  insolvent  at  the 
time  of  the  dissolution,  and  that  each  partner  was  at  the 
same  time  individually  insolvent. 

The  learned  Judge,  after  hearing  the  evidence  and  hearing 
counsel  for  the  parties,  made  an  order  on  Murdoch  to  hand 
over  to  Dobie  all  the  property,  estate,  and  effects  of  the 
partnership,  and  the  proceeds  thereof,  and  in  other  respects 
granted  the  prayer  of  the  petition  ; and  directed  that  the 
costs  of  each  party  should  be  paid  out  of  the  assets  of  the 
firm. 

From  this  order  Murdoch  appealed. 

March  28th,  187G.  Lash  for  the  appellant.  The  transfer 
from  Caton  to  Cole  was  made  bond  fide  and  without  any 
intent  to  defraud.  The  property  ceased  to  be  the  partner- 
ship property  and  became  the  separate  property  of  Cole,  and 
passed  to  him,  and  Murdock,  as  his  assignee,  became  en- 
titled to  it.  Dobie,  as  the  assignee  of  the  partnership 
creditors,  could  clearly  have  no  claim  to  it.  Assuming 
that  he  had  suck  right,  there  was  no  power  in  the  Judge 
to  make  this  order.  At  all  events  the  partnership  credi- 
tors can  still  proceed  against  the  property  in  Murdock’s 
hands ; and  all  that  is  necessary  is  a a direction  to  that 
effect. 

McMichael,  Q.  C.,  and  A.  Hoskin,  contra.  The  evidence 
conclusively  shews  that  the  transfer  came  within  the  86th 
sec.  of  the  Insolvent  Act  of  1869 — the  Act  then  in  force — 
and  was  therefore  fraudulent  and  void,  and  nothing  passed 
under  it.  The  property  therefore  continued  to  be  partner- 
ship property  and  belonged  to  the'partnership  creditors,  and 
their  assignee  is  the  proper  person  to  whom  it  should  be 
delivered.  The  Judge  had  clearly  authority  to  make  the 
order  for  that  purpose:  sec.  125,  Insolvent  Act  of  1875;  and 
the  Court  should  not  interfere  with  the  exercise  of  his  dis- 
cretion in  so  doing. 

April  7th,  1876.  Harrison,  C.  J. — The  grounds  of  ap- 
peal, if  any,  have  not  been  furnished  to  me. 
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Two  substantial  questions,  however,  were  argued : 

1.  As  to  the  right  of  Dobie  to  the  effects  of  the  partner- 
ship at  the  time  of  the  dissolution,  or  the  proceeds  thereof. 

2.  As  to  the  power  of  the  County  Judge  to  enforce  the 
right. 

The" interest  of  a partner  in  the  partnership  business  is 
his  share  of  the  surplus,  if  any,  after  payment  of  the  part- 
nership debts.  See  Taylor  v.  Fields,  4 Yes.  396,  15  Yes. 
559  note.  See  also  Garbett  v.  Veale,  5 (J.  B.  408. 

So  that  where,  at  the  time  of  the  sale  of  such  an  interest, 
the  debts  of  the  partnership  exceed  the  assets,  there  is 
really  nothing  sold,  for  nothing  beneficial  passes  by  the 
sale.  But,  notwithstanding,  parties  may,  under  certain 
circumstances,'  by  their  acts  convert  the  joint  property  of 
the  partnership  into  the  separate  property  of  an  individual 
partner.  While  partners  remain  solvent  a joint  creditor 
has  no  real  equity  as  against  the  joint  effects.  He  has 
the  power  of  suing,  and  by  process  creating  a demand 
that  will  directly  attach  upon  the  partnership  effects. 
But  he  has  no  lien  upon  them,  or  interest  in  them,  in 
point  of  law  or  equity.  His  equity  to  have  the  joint 
effects  applied  is  through  the  medium  of  the  partner,  as 
the  joint  creditors  must  be  paid  in  order  to  administer 
justice  to  the  parties  themselves.  But  if  the  creditors 
do  not  interfere,  and  the  partners  dissolve  the  partnership 
and  divide  the  property,  and  it  is  assigned  and  possession 
given,  if  there  be  no  fraud  impeaching  the  transaction,  the 
joint  property  becomes,  and  it  is  throughout  to  be  treated 
as  the  separate  property  of  the  partner  remaining.  If  the 
Court  should  say  that  what  has  at  any  time  been  joint 
property  should  always  remain  so,  the  consequence  would 
be  that  no  partnership  could  wind  up  its  affairs.  Therefore 
a bona  fide  transmutation  of  the  property  is  binding  on  credi- 
tors. See  Ex  parte  Ruffin,  6 Yes.  119  at  p.  126-127 ; Ex  parte 
Williams,  11  Yes.  3.  See  also  Ex  parte  Rowlandson , 2 
Yes.  & B.  172,  1 Bose  416  ; Ex  parte  Fell,  10  Yes.  347  ; 
Payne  v.  Hornby,  25  Beav.  280;  Ex  parte  Walker,  4 DeG. 
•F.  & J.,  509.  But  though  partners  may  bond  fide  agree  to 
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dissolve  the  partnership,  and  that  what  was  before  joint* 
shall  become  separate  property,  yet  such  agreement  will 
not  be  effectual  as  against  the  joint  creditors,  unless 
possession  of  the  partnership  property  be  given  according 
to  the  contract : Ex  parte  Harris , 1 Madd.  583  ; Ex  parte 
Arbouin , DeG.  359.  If  at  the  time  of  the  contract  the 
parties  were  insolvent,  and  made  the  contract  with  intent  to 
defeat  or  delay  creditors,  the  contract  is  void:  Anderson 
v.  Maltby,  4 Brown  C.  C.  423;  Ex  parte  Mayou,  11  Jur.  X.  S . 
433, 12  L.  T.  N.  S.  254, 13  W.  R.  629,  4 DeG.  J.  & S.  664. 

Although  the  joint  creditors  have  no  real  lien  on 
the  joint  effects  they  have  something  very  like  -a 
lien,  which  is  the  right  either  to  sue  and  by  judgment  and 
execution  obtain  possession  of  the  property,  or,  in  the 
event  of  insolvency,  to  force  their  debtor  to  surrender  the 
property  for  the  general  benefit  of  his  creditors,  by  placing 
him  in  compulsory  liquidation.  See  Campbell  v.  Mullett , 2 
Swanst.  551,  at  p.  575. 

In  Anderson  v.  Maltby,  4 Brown  C.  C.  423,  an  account 
of  a partnership  estate  and  of  money  paid  to  one  of  the 
partners  during  the  partnership,  and  after  the  dis- 
solution of  it,  was  directed,  at  the  distance  of  four  years- 
after  the  dissolution,  under  circumstances  shewing  that  the 
partner  retired  from  a conviction  that  the  partnership  was 
insolvent.  But  in  Ex  parte  Peake,  1 Madd.  346,  it  was  held 
that  the  partner  may  agree  with  a retiring  partner  to  give 
him  a sum  for  the  concern,  though  they  both  knew  the  firm 
to  be  insolvent,  provided  there  was  no  fraud  intended. 

The  most  recent  and  most  satisfactory  exposition  of  the 
law  on  the  point  is  to  be  found  in  the  case  referred  to  by 
the  learned  Judge  of  Ex  parte  May  on , 11  Jur.  X.  S.  433, 
12  L.  T.  X.  S.  254,  13  W.  R.  629,  4 DeG.  J.  & S.  664. 

In  that  case  the  Lord  Chancellor  (Westbury)  said,  in  4 
DeG.  J.  & S.,  at  p.  668  ; “ Upon  the  statements  before 
me  I think  it  clear  that  upon  the  9th  of  December,  1863, 
when  the  assignment  which  is  now  impeached  was  execu- 
ted by  them,  both  these  gentlemen  were  insolvent  as  a 
firm,  and  they  were  both  also  insolvent  individually,  and: 
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being  so  insolvent,  they  enter  into  a mutual  contract 
having  for  its  object  an  attempt  to  convert  their  joint 
property  into  separate  property. 

“ Taking,  then,  in  the  first  place,  the  principle  of  law 
which  is  embodied  in  the  Statute  13  Eliz.  ch.  5,  and 
applying  that  to  the  transaction,  I think  it  was  not  com- 
petent for  the  one  to  make  or  for  the  other  to  accept  an 
assignment  of  that  description,  both  of  them  being  insol- 
vent at  the  time. 

“ Taking  again  the  same*principle  and  applying  it  to  the 
language  of  the  67th  section  of  the  Bankrupt  Law  Consoli- 
dation Act,  1849,  I think  it  clear  that  this  assignment  was 
fraudulent  within  the  meaning  of  the  words  of  that  Statute, 
because  it  had  for  its  immediate  and  necessary  object  and 
consequence  the  alteration  of  the  property  in  such  a manner 
as  would  defeat  or  delay  the  joint  creditors.  The  joint 
propert}^  is  taken  out  of  the  reach  of  the  joint  creditors  if 
effect  is  given  to  the  assignment. 

“ Thirdly,  having  regard  to  the  principle  that  a voluntary 
assignment  is  in  this  sense  a fraudulent  assignment,  if  I 
regard  the  transaction  as  entered  into  by  one  partner  alone, 
I cannot  look  at  it  as  a conveyance  for  good  or  valuable 
consideration,  seeing  that  the  covenant  by  the  assignee  of 
the  partner  was  a covenant  entered  into  by  a man  in  a state 
of  insolvency,  and  in  this  sense,  being  voluntary,  it  would 
be  fraudulent  within  the  meaning  which  has  been  applied 
to  this  term. 

“ My  strong  impression,  therefore,  is, that  this  transaction^ 
had  it  been  made  the  subject  of  judicial  decision  before  the 
Statute  of  Bankruptcy  which  introduced  these  words 
4 fraudulent  grant  or  conveyance  of  any  lands,  tenements, 
goods  or  chattels  with  intent  to  defeat  or  delay  creditors’ 
would  not  have  been  denominated  a real,  that  is,  a bond 
fide  transaction,  and  therefore  would  not  have  been  valid 
according  to  the  purport  of  Lord  Eldon’s  judgments  in 
Ex  parte  Ruffin , 6 Yes.  119,  and  Ex  parte  Williams , 11  Yes. 
3;  for  I regard  his  references  to  bonafides  as  being  nothing 
more  than  a short  expression  of  that  principle,  which  has- 
40 — VOL.  XXVI  C.P. 
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been  expanded  more  fully  in  the  form  now  found  in  the 
-67th  section  of  the  Act  of  1849.” 

“The  extremely  inconvenient  and  disastrous  consequences 
which  would  follow  from  holding  that  it  is  competent  to 
partners  in  the  situation  in  which  these  gentlemen  found 
themselves  to  effect  a conversion  of  property,  with  all  the 
consequences  to  which  that  conversion  might  be  made  to 
lead,  need  scarcely  be  adverted  to.” 

These  were  the  impressions  expressed  by  his  Lordship 
immediately  after  the  argument. 

On  further  consideration  he  confirmed  them,  holding 
that  there  was  no  bona  jides  in  the  transaction  : that  the 
assignment  was  fraudulent : that  it  was  void : that  it  did  not 
operate  as  a conversion  of  the  property  of  the  bankrupt 
Greenwood  into  the  separate  estate  of  thebankrupt  Edwards- 
Wood  : that  the  whole  of  the  property,  as  it  existed  belong- 
ing to  the  bankrupts  at  the  date  of  the  deed  of  9th  Decem- 
ber, 1863,  must  still  be  considered  as  remaining  the  joint 
property,  and  must  be  administered  and  distributed  as 
such  under  the  bankruptcy  among  the  joint  creditors. 

The  still  more  recent  case  of  In  re  Kemptner , L.  E.  8 Eq. 
286,  is  in  accordance  with  the  same  principles. 

These  principles,  if  applicable  under  the  Insolvent  Act, 
1869,  the  Act  in  force  when  the  transfer  of  2nd  June,  1875, 
took  place,  dispose  of  the  rights  of  the  parties  in  this  case. 

The  67th  section  of  the  English  Bankruptcy  Act  of  1849, 
(12  & 13  Vic.,  ch.  106)  enacted  that  “If  any  trader 
liable  to  become  a bankrupt  shall  * * make  or  cause 

to  be  made,  either  within  this  realm  or  elsewhere,  any 
fraudulent  grant  or  conveyance  of  any  of  his  lands,  tener 
tenements,  goods  or  chattels  * * or  make  or  cause  to 

be  made  any  fraudulent  gift,  delivery,  or  transfer  of  any 
of  his  goods  or  chattels,  every  such  trader  doing,  enforcing, 
procuring,  executing,  permitting,  making,  or  causing  to  be 
made,  any  of  the  acts,  deeds,  or  matters  aforesaid,  with  in- 
tent to  defeat  or  delay  his  creditors,  shall  be  deemed  to 
have  thereby  committed  an  act  of  bankruptcy.” 

Our  Insolvent  Act  of  1869,  sec.  86,  enacted  that  “ All 
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gratuitous  contracts  or  conveyances,  or  contracts  or  convey- 
ances without  consideration,  or  with  a merely  nominal 
consideration,  respecting  either  real  or  personal  estate,  made 
by  a debtor  afterwards  becoming  insolvent  with  or  to  any 
person  whomsoever,  whether  such  person  be  his  creditor  or 
not,  within  three  months  next  preceding  the  date  of  the 
assignment,  or  of  the  issue  of  the  writ  of  attachment  in 
compulsory  liquidation,  and  all  contracts  by  which  creditors 
are  injured,  obstructed,  or  delayed,  made  by  a debtor 
unable  to  meet  his  engagements,  and  afterwards  becoming 
an  insolvent,  with  a person  knowing  such  inability  or 
having  probable  cause  for  believing  such  inability  to  exist, 
and  after  such  inability  is  public  and  notorious,  whether 
such  person  be  his  creditor  or  not,  are  presumed  to  be  made 
with  intent  to  defraud  creditors.” 

Our  Act  is  really  apparently  more  against  the  assignment 
in  this  case  than  would  be  the  English  Act.  Our  Act  defines 
what  is  necessary  presumptively  to  constitute  fraud.  If 
certain  things  are  proved  to  exist  the  intent  to  defraud  is 
presumed  to  exist. 

These  things  are  among  others  : — • 

1.  Contracts  within  three  months  of  the  assignment  or 
attachment  in  insolvency,  whereby  creditors  are  injured, 
obstructed  or  delayed. 

2.  Made  by  a debtor  unable  to  meet  his  engagements. 

3.  And  afterwards  becoming  insolvent. 

With  a person  : — 

1.  Knowing  such  inability  to  exist, 

2.  Or  having  probable  cause  for  believing  such  inability 
to  exist,  &c. 

Caton,  by  the  deed  of  2nd  June,  1875,  assumes  to  trans- 
fer his  interest  in  the  partnership  property  to  Cole.  If 
effective  there  will  be  the  conversion  of  partnership  into 
separate  property,  and  so  the  obstruction  and  delay  of  the 
partnership  creditors.  This  is  done  within  three  months  of 
the  issue  of  the  writ  of  attachment  against  the  partnership. 
Whenitwas  done  each  of  the  partners  was  insolvent.  Each, 
therefore,  knew,  or  had  probable  cause  for  believing,  the 
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inability  of  the  other  to  meet  his  engagements,  and  so  tho 
deed,  in  the  language  of  the  Act,  is  to  be  presumed  as  made 
with  intent  to  defraud  creditors. 

In  Smith  v.  Cannan,  2E.  &B.  35,  Jervis.  C.  J.,  speaking 
of  a transfer  attacked  as  fraudulent  against  creditors,  said  : 
“ I am  inclined  to  think  that  inasmuch  as  such  a convey- 
ance must  have  the  effect  of  defeating  or  delaying  creditors,, 
and  every  man  must  be  taken  to  intend  the  necessary  con- 
sequences of  his  own  acts,  the  party  who  executed  it  must 
be  presumed  to  have  had  that  intent,  and,  therefore,  there 
was  no  question  for  the  jury.”  See  further  Stewart  v. 
Moody,  1C.  M.  &;  R.  777  ; Adams  v.  McCall,  25  U.  C.  Ik 
219 ; Payne  v.  Hendry,  20  Grant  142,  and  McFarlane 
v.  McDonald,  21  Grant  319. 

If  the  test  to  determine  whether  a transfer  is  void  under 
our  Act,  be  the  same  as  applied  under  the  English  Bankrupt 
Act,  the  deed  by  the  one  partner  to  the  other,  both  being 
at  the  time  insolvent,  is  void  as  against  the  assignee  of  the 

7 £5  o 

partnership  effects.  The  cases  of  Me  Whirterv.  Thorne,  19 
C.  P.  302,  and  Campbell  v.  Barrie , 31  U.  C.  R.  279,  shew 
that  the  test  under  the  English  Bankrupt  Act  and  our 
Insol  vent”  Act  is  in  effect  the  same. 

The  cages  of  Adams  v.  McCall,  25  U.  C.  R.  219,  and 
Payne  v.  Hendry,  20  Grant  142,  would  appear  to  shew  that 
our  Act  is  really  more  strict  than  the  English  Bankrupt 
Act,  and  that  a deed  may  be  void  under  our  Act  which 
would  not  be  fraudulent  under  the  English  Act. 

In  either  view  I must  agree  with  the  learned  Judge  of 
the  County  of  Grey  in  holding  that  the  deed  of  2nd  June 
1875,  is  as  if  it  never  had  been  made,  and  that  the  partner- 
ship effects,  therefore,  became  and  were  subject  to  the 
proceedings  against  the  firm  in  the  same  manner  and  to  the 
same  extent  as  if  the  deed  of  2nd  June,  1875,  had  never 
been  executed ; and  that  the  assignee  of  the  joint  estate  is 
the  person  properly  entitled  to  the  partnership  estate  or  its 
proceeds. 

It  was  insisted  by  Mr.  Lash  that  the  assignment  of  Cole’s 
effects  to  the  petitioner  enabled  the  partnership  creditors 
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to  prove  against  these  effects  in  his  hands  as  partnership, 
property,  and  that  nothing  more  is  necessary  than  a direc- 
tion to  the  appellant  to  permit  the  joint  creditors  so  to  do. 

It  may  be  that  Mr.  Lash,  as  a matter  of  strict  law,  is 
right  in  this  contention,  but,  without  deciding  anything  as 
to  it,  I think  I ought  not  in  this  particular  to  interfere 
with  the  discretion  of  the  County  Judge,  who,  I assume, 
was  of  opinion  that  it  would  be  more  convenient  that  the 
effects  now  declared  to  be  partnership  effects  should  be  in 
the  hands  of  the  assignee  of  the  partnership  estate  rather, 
than  in  the  hands  of  the  assignee  of  one  of  the  partners 
and  especially  after  the  contest  which  has  taken  place 
between  the  two  assignees  as  to  the  right  to  hold  and 
administer  the  estate. 

Both  assignees  are  subject  to  the  summary  jurisdiction 
of  the  Court  or  a Judge  in  the  same  manner  and  to  the 
same  extent  as  the  ordinary  officers  of  the  Court  are  sub- 
ject to  its  jurisdiction : sec.  125  of  the  Insolvent  Act  of 
1875.  The  County  Judge  having  decided  against  the 

validity  of  the  sale  of  2nd  June,  1875,  had,  under 
the  circumstances,  the  discretionary  power  to  order  the  one 
assignee  to  transfer  the  effects  to  the  other  in  the  manner 
which  he  has  done. 

The  appeal  must  be  dismissed  with  costs. 


A ppeal  dismissed,  with  costs. 
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Kerr  v.  Bradford. 

Agreement — Construction  of — Existing  and  future  assets. 

In  June,  1872,  J.  B.  and  W.  B.  purchased  a flour  business  from  R.  B.r 
but  J.  B.  soon  after  refused  to  have  anything  to  do  with  it,  and  the  busi- 
ness was  carried  on  in  the  name  of  R.  C.,  but  for  the  benefit  of  W.  B., 
J.  B.  having  refused  to  carry  out  the  purchase.  In  June,  1873,  W.  B. 
also  purchased  from  J.  B.  his  share  in  an  express  business  carried  on 
by  both  of  them.  Subsequently,  W.  B.  being  desirous  of  carrying  on 
both  businesses  in  his  own  name,  an  agreement  was  executed  by  R.  B., 
J.  B.,  and  W.  B.,  which  recited  that  all  the  property,  etc.,  book 
debts,  notes,  securities  and  accounts  of  R.  B.  and  J.  B.  were  the  pro- 
perty and  effects  of  W.  B.,  and  held  by  him  free  from  any  interest  of 
R.  B.,  except  the  payment  of  any  debts  or  liabilities,  which  by  reason 
of  the  manner  of  carrying  on  the  business,  they  or  either  of  them 
might  be  made  liable  forf  although  in  fact  not  liable.  W.  B.  then 
agreed  with  R.  B.,  that  all  moneys  received  or  realized  upon  the  said 
assets  should  be  fully  applied  in  payment  of  the  liabilities  as  shewn  in 
the  ledgers  and  balance  sheets  of  the  said  businesses,  etc. ; and  that  in 
the  event  of  the  foregoing  clauses  not  being  carried  out  R.  B.  should 
have  full  power  to  assume  and  collect  all  said  assets,  and  pay  off  the 
liabilities  herein  assumed  ; and  that  W.  B.  would  furnish  R.  B.  with 
all  the  necessary  books,  documents,  etc.,  relating  to  the  accounts  then 
remaining  unpaid,  and  would  furnish  him  with  a list  of  the  amounts  re- 
ceived and  paid,  and  relating  thereto  at  the  end  of  each  and  every 
month,  until  all  the  liabilities  were  fully  satisfied.  Subsequently  default 
was  made  in  the  payment  of  the  liabilities  mentioned  in  the  agreement. 
Held , that  under  the  agreement  R.  B.  was  only  entitled  to  the  assets 
existing  at  the  time  of  the  execution  of  the  agreement,  and  not  to  those 
subsequently  acquired. 

This  was  a special  case  stated  for  the  opinion  of  the 
Court,  of  which  the  material  facts  were  as  follow  : — 

The  “flour  business”  before  1872,  was  carried  on  by 
Robert  Bradford. 

In  January,  1872,  Robert  Bradford  took  stock  of  that 
business,  and  sold  the  same  to  John  and  William  Bradford 
for  $1,200,  they  assuming  “all  the  liabilities,  and  acquiring 
all  the  assets  of  that  business.”  Shortly  afterwards  John 
became  dissatisfied  with  the  purchase  and  refused  to  have 
anything  to  do  with  it.  The  business,  in  consequence,  was 
afterwards  carried  on  in  the  name  of  Robert,  but  actually 
for  and  on  behalf  of  William  Bradford. 

The  “ express  business  ” was  carried  on  by  J ohn  and 
William  Bradford;  and  in  June,  1873,  William  purchased 
the  interest  of  John  in  this  business. 
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From  and  after  June,  1873,  William  was  the  owner  of 
both  the  flour  and  express  business,  and  carried  on  each 
business  for  his  own  benefit — the  former  business  being 
carried  in  the  name  of  Robert  Bradford. 

William  Bradford  afterwards  desired  to  carry  on  each 
business,  not  only  for  his  own  benefit,  but  in  his  own  name, 
or  in  the  name  of  “Bradford’s  express,”  and  “William 
Bradford,  dealer  in  flour,”  &c. 

An  agreement,  under  seal,  called  a declaration,  was  then 
drawn  up,  dated  31st  March,  1874,  and  was  executed  by 
the  three — Robert  Bradford,  John  Bradford,  and  William 
Bradford. 

It  recited  that  “ all  the  property,  horses,  carts,  waggons, 
sleighs,  flour  bags,  goods,  and  other  chattels,  book  debts, 
notes,  securities,  and  accounts,”  of  Robert  Bradford  and  of 
John  Bradford,  are  “ the  property  and  assets”  of  William 
Bradford,  and  held  by  him  free  from  any  interest  of 
Robert,  “ except  the  payment  of  any  debts  or  liabilities 
which,  by  reason  of  the  manner  of  carrying  on  the  said 
business  they,  or  either  of  them,  might  be  made  liable  for, 
although  in  fact  they  are  not,  nor  is  either  of  them,  liable 
for  any  debt  or  obligation  of  the  said  business,  or  for 
anything  connected  therewith.” 

William  agreed  with  Robert  Bradford : 1.  That 

all  moneys  received  or  realised  upon  “the  said  assets,” 
should  be  fully  applied  in  paying  off  “ the  said  liabilities,” 
as  shewn  in  the  ledgers  of  the  said  businesses,  and  in  the 
balance  sheets  in  the  sewing  machine,  express,  and  flour 
businesses,  as  shewn  in  the  foregoing  pages  of  the  book, 
and  dated  lespectively  28th  February,  1874,  and  18th 
March,  1874.  2.  That,  in  the  event  of  any  of  the  different 

clauses  of  the  foregoing  declaration  not  being  fully  carried 
out,  then  Robert  Bradford  should  have  full  power  to 
assume  and  collect  “ all  said  assets,”  and  pay  off  “ the 
liabilities  herein  assumed.”  3.  That  he,  William,  would 
furnish  Robert  with  all  the  necessary  books,  documents,, 
&c.,  relating  to  the  accounts  then  remaining  unpaid,  and 
furnish  him  with  a list  of  the  amounts  received  and  paid 
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and  relating  thereto  at  the  end  of  each  and  every  month 
until  all  the  liabilities  herein  assumed  are  fully  satisfied. 

William  Bradford  afterwards  became  insolvent,  and  on 
23rd  July,  1875,  made  an  assignment  of  his  estate  and 
effects  for  the  benefit  of  his  creditors ; but,  before  the 
assignment  in  insolvency,  William  Bradford  had  made  de- 
fault in  payment  of  the  liabilities  mentioned  in  the  agree- 
ment. 

By  virtue  of  the  agreement,  Robert  Bradford,  prior  to 
the  assignment  in  insolvency,  realised  $550  out  of  the 
assets,  and  holds  further  assets,  not  yet  collected,  being 
debts  incurred  to  William  Bradford  subsequently  to  the 
assignment;  but  Robert  Bradford  is  responsible  in  re- 
spect of  the  liabilities,  in  an  amount  far  exceeding  the 
value  of  the  assets  assumed. 

The  questions  for  the  opinion  of  the  Court  arising  on  this 
state  of  facts  are : 

1.  Whether  Robert  Bradford  is  under  the  agreement  en- 
titled to  assets  or  the  proceeds  of  the  assets,  including  the 
debts  due  to  William  Bradford  in  Robert  Bradford’s  hands, 
or  the  hands  of  any  other  person  for  him,  before  the  date 
of  the  assignment. 

2.  Whether  Robert  Bradford  is  under  the  agreement  en- 
titled to  any  part  of  the  proceeds  of  the  assets  sold  or  debts 
collected  after  the  date  of  the  assignment. 

If  the  opinion  of  the  Court  on  both  questions  shall  be  in 
the  affirmative,  then  judgment  shall  be  entered  for  the  de- 
fendant for  $550  and  said  uncollected  debts.  If  the  opinion 
of  the  Court  is  in  the  affirmative  on  the  first  question,  and 
in  the  negative  on  the  second  question,  then  judgment  will  be 
entered  for  the  defendant  for  $550  and  said  uncollected 
assets  in  his  hands.  If  the  opinion  of  the  Court  is  in  the 
affirmative  on  the  second  question  and  in  the  negative  on 
the  first  question,  then  judgment  will  be  entered  for  the 
defendant.  If  the  opinion  of  the  Court  is  in  the  negative 
on  both  questions,  judgment  will  be  entered  for  the  plain- 
tiff for  $550  and  said  uncollected  assets. 
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March  14th,  1876.  W.  Mortimer  Clark,  for  the  plaintiff 
Under  the  agreement  the  defendant,  Robert  Bradford,  was 
only  entitled  to  the  assets  in  existence  at  the  time  of  the 
agreement,  and  not  to  those  subsequently  acquired.  The 
language  of  the  agreement,  as  well  as  its  whole  tenor, 
clearly  shews  this.  The  assets,  therefore,  which  were 
acquired  subsequently  to  the  agreement,  passed  to  the 
plaintiff  as  assignee. 

Allan  Cassells,  contra.  The  intention  of  the  parties  and 
the  true  construction  of  the  agreement  is,  that  it  should 
include  future  assets.  The  object  was  to  protect  the  de- 
fendant. The  agreement  says  that  the  defendant  was  to 
assume  the  assets  on  default.  This  would  mean  the  assets 
in  existence  at  the  time  of  default,  and  not  merely  at  the 
time  the  agreement  was  made.  The  agreement  was  made 
bona  fide  and  without  any  intention  to  defraud,  and  is 
valid. 

March  28th,  1876.  Harrison,  C.  J. — I think  the  assets 
and  liabilities  mentioned  in  and  intended  by  the  agreement 
of  31st  March,  1874,  were  the  then  existing  assets  and 
liabilities. 

The  parties  manifestly  meant,  by  the  language  used,  that 
the  then  existing'assets  should  be  applied  in  liquidation  of 
the  then  existing  liabilities. 

These  liabilities  were  the  liabilities  of  Robert  Bradford. 
Had  he  not  parted  with  the  business,  he  would  have 
applied  the  assets  in  discharge  of  his  liabilities.  Having 
parted  with  the  business,  he  made  the  then  assets  of  it  sub- 
ject to  the  discharge  of  the  then  liabilities,  and  provided  that 
if  default  were  made  in  this  arrangement,  he  should  have 
power  to  assume  and  collect  “ all  said  assets,”  and  pay  off 
“ the  liabilities  herein  assumed.”  William  Bradford,  who 
purchased  the  business,  including  the  assets,  assumed  the 
liabilities  ; and  special  power  was  reserved  to  Robert 
Bradford,  on  default,  to  resume  the  assets  and  discharge 
the  liabilities. 

This  is  plainly  shewn  by  the  concluding  part  of  the 
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agreement,  which  provides  that  William  should  furnish 
Robert  with  a list  of  the  amounts  received  and  paid  out 
relating  thereto  “ at  the  end  of  each  and  every  month,  until 
all  the  liabilities  herein  assumed  are  fully  satisfied.” 

I am  of  opinion  : 1.  That  Robert  Bradford  has  not, 
under  the  agreement,  any  claim  to  the  assets  subsequently 
acquired.  2.  That  all  such  assets  by  the  assignment  in 
insolvency  passed  to  the  plaintiff. 


J udgment  for  'plaintiff. 
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Nicholas  et  al.  (plaintiffs  in  the  Court  below),  Appellants, 
v.  Gumming,  (defendant  in  the  Court  below),  Respondent. 


Notice  of  assessment — Mistake  in — Effect  of. 

The  plaintiffs,  being  persons  liable  to  assessment,  were  served  by  the  asses- 
sors with  a notice  in  the  form  prescribed  by  the  Assessment  Act,  32 
Vic.,  ch.  36,  sec.  48,  0.,  being  the  only  notice  received  by  them,  that 
they  were  assessed  for  1874  at  the  sum  of  $20,900,  but  on  the  assess- 
ment roll,  as  finally  revised  by  the  Court  of  Revision,  they  were  assessed 
at  $43,400. 

Held,  in  the  Court  of  Appeal,  reversing  the  judgment  of  the  Court  of 
Common  Pleas,  25  C.  P.  169,  that  the  plaintiffs  were  liable  for  the  rate 
calculated  on  this  last  named  sum  : that  the  roll,  as  finally  revised, 
constituted  the  assessment ; and  that  a notice  in  accordance  with  the 
Act  was  not  so'  essential  to  its  validity,  that  a mistake  in  it  would  avoid 
the  assessment. 

Appeal  from  the  judgment  of  the  Court  of  Common 
Pleas,  reported  in  25  C.  P.  169,  where  the  pleadings  are 
fully  set  out. 

March  20th,  1876.  Bethune,  Q.  C.,  for  the  appellants. 
The  question  is,  whether  the  notice  of  assessment,  or  what 
is  generally  known  as  the  assessment  slip,  should  accurately 
set  forth  the  amount  of  the  assessment.  The  learned 
Judge,  who  delivered  the  judgment  in  the  Court  below, 
seemed  to  base  his  judgment  on  the  ground  that  the 
assessment  slip  was  in  fact  the  assessment,  whereas  it  is 
only  a notice  of  the  assessment  which  has  already  taken 
place.  The  words  used  in  the  notice,  “You  are  hereby 
assessed,”  shews  this.  Here  the  roll  was  always  correct, 
but  the  mistake  arose  by  the  assessor  leaving  out  an  0 in  the 
figures  in  the  slip.  The  object  of  the  Legislature  was  that 
there  should  be  a time  when  the  roll  was  to  be  conclusive, 
namely,  when  it  was  finally  revised,  and  should  then  pre- 
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elude  any  further  enquiry,  in  all  cases  where  there  was; 
jurisdiction  to  make  the  assessment : Secs.  59,  61,  69, 
70;  Scragg  v.  Municipality  of  London.  26  U.  C.  R.  263, 
and  cases  there  cited ; Earl  of  Radnor  v.  Reeve , 2 B.  & P. 
391 ; Regina  ex  rel.  Ford  v.  Cottingham,  U.  C.  L.  J.  N.  S. 
216.  There  was  jurisdiction  to  make  the  assessment  here, 
and  therefore  it  is  conclusive : McCarrall  v.  Watkins,  19 
U.  C.  R.  248 ; Niagara  Falls  Suspension  Bridge  Co.  v. 
Gardner , 29  U.  C.  R 194;  De  Blaquiere  v.  Becker , 8 C.  P. 
167.  The  roll  is  open  to  the  inspection  of  the  ratepayers ; 
the  Court  of  Revision  is  required  to  sit  at  a fixed  time, 
and  notice  of  such  sitting  to  be  advertised ; every  rate- 
payer therefore  has  notice  and  has  the  right  to  appeal  to 
the  Court  of  Revision,  and  it  is  his  duty  to  inspect  the 
roll,  and  if  his  assessment  is  erroneous,  to  appeal  and  have 
it  corrected.  It  must  also  be  considered  that  every  person 
has  a right  to  appeal  against  any  under-charge  against  any 
other  person  ; and  the  roll  is  the  only  means  of  seeirlg 
what  such  other  person  is  assessed  at : sec,  60,  sub-sec.  1. 
The  assessment  roll  is  also  the  basis  of  taxation,  and  the 
franchises,  both  in  municipal  and  parliamentary  elections, 
are  based  on  it.  The  intention  of  the  Legislature  is  to 
levy  the  taxes  and  rates  equally  upon  the  whole  ratable 
property  in  the  municipality,  and  the  effect  of  the  reduction 
in  the  assessment  of  any  one  person  is,  to  cast  a larger 
amount  of  taxes  on  all  the  other  persons  assessed.  If  the 
roll  is  not  to  be  conclusive  but  the  notice  is  to  govern,  in 
case  of  any  irregularity  in  the  notice  the  rate  struck  will 
be  irregular,  and  in  any  sale  for  taxes  the  sale  on  such 
ground  can  be  objected  to.  It  is  quite  clear  that  under 
sec.  61  the  roll  is  to  be  conclusive,  and  that  the  requirements 
of  sec.  48  as  to  giving  notice  are  merely  directory.  The 
making  of  the  assessment  roll  is  in  the  nature  of  a pro- 
ceeding in  rem,  and  after  passing  through  the  various  stages 
mentioned  in  the  Assessment  Act,  everything  directed  to 
be  done  is  conclusively  presumed  to  be  done.  The  plaintiffs’ 
remedy,  if  aggrieved,  is  by  action  against  the  assessor, 
but  he  would  not  be  able  to  recover  any  damages,  as  it 
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would  be  proved  that  he  had  not  sustained  any,  and  was 
merely  endeavouring  to  take  advantage  of  a mistake  of 
the  assessor.  See  also  People  v.  Home  Ins.  Co.,  29 
California  533;  Albany,  dc.,  R.  W.  Co.  v.  Town  of  Canaan 
16  Barbour  244.  The  case  relied  upon  by  the  Court  below 
of  Municipality  of  London  v.  Great  Western  R.  W.  Co., 
16  U.  C.  R 500,  does  not  apply,  as  under  the  Act  on  which 
that  was  decided,  there  was  not  the  same  right  of  appeal, 
and  the  case  of  Regina  v.  Cheshire  Lines  Committee,  is 
under  the  Summary  Jurisdiction  Act,  which  is  very  different 
in  its  provisions  from  the  Assessment  Act.  However,  this 
Court,  as  a Court  of  Appeal,  is  not  bound  by  either  of 
these  cases. 

Robinson,  Q.  C.,  for  the  respondent.  If  the  appellant’s 
contention  should  prevail  it  will  certainly  revolutionize 
the  general  opinion  as  to  assessments.  It  has  never  been 
thought  necessary  by  ratepayers  to  examine  the  rolls,  or 
supposed  that  they  could  not  rely  upon  the  notice,  and  in 
many  places,  in  large  cities  for  instance,  such  examination 
would  be  almost  impracticable,  and  most  inconvenient. 
The  assessment,  in  order  to  warrant  a distress  for  the 
amount,  is  constituted  by  entries  on  the  roll  combined  with 
the  proper  notice,  though  it  may  be  true  that  for  some 
purposes  the  assessment  roll  alone  is  the  assessment.  A 
person  may  be  able  to  say  with  truth  that  he  is  assessed 
for  a particular  sum,  although  the  municipality,  owing  to 
their  neglect,  may  not  be  in  a position  to  levy  it  against 
him.  If,  as  is  contended  for  the  appellant,  the  roll  is  con- 
clusive under  sec.  61,  then  the  notice  required  by  sec.  48 
would  not  only  be  entirely  useless,  but  might,  as  in  this 
case,  be  the  means  of  misleading.  All  that  is  meant  by 
sec.  61  is  that  the  roll  is  conclusive  when  made  according 
to  law,  namely,  according  to  the  requisites  of  the  Assess- 
ment Act,  amongst  which  it  is  required  that  the  proper 
notices  must  be  given.  The  object  of  the  notice  is, 
that  in  case  a party  is  dissatisfied  with  his  assessment, 
he  may  appeal.  The  form  of  the  notice  and  of  the 
endorsement  upon  it,  as  given  in  schedule  B.  to  the  Act, 
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shew  this  clearly.  It  says  to  the  ratepayer:  “You  are 
assessed  as  above  specified.  If  you  deem  yourself  over- 
charged or  otherwise  improperly  assessed,  you  can  appeal 
to  the  Court  of  Revision.”  This  must  mean,  “if  you 
deem  the  above  assessment  ” improper  you  must  appeal, 
and  it  must  imply  that  if  the  person  assessed  is  satisfied 
with  such  assessment  he  would  not  appeal.  The  appel- 
lant’s contention,  however,  is  that  the  corporation  may 
give  a person  notice  that  he  has  been  assessed  for  a sum, 
with  which  he  has  no  reason  to  complain,  and  that  he 
having  in  consequence  made  no  complaint  until  it  is  too 
late,  they  may  afterwards  levy  upon  him  for  ten  times  that 
sum.  In  the  case  mentioned  on  the  other  side  of  an  appeal 
by  one  person  against  the  assessment  of  another  as  too  low, 
notice  must  be  given  to  the  person  assessed  before  the 
assessment,  which  is  the  assessment  of  which  he  is  supposed 
to  have  had  notice  under  sec.  48,  can  be  altered.  The  mere 
fact  that  by  holding  the  plaintiff’s  assessment  invalid  a 
small  addition  will  be  thrown  on  the  other  ratepayers 
cannot  affect  the  matter  ; at  all  events  it  is  better  that  a 
large  body  of  ratepayers  should  be  required  each  to  pay  a 
trifling  addition  than  that  one  ratepayer  should  have  to 
pay  a very  large  sum  improperly : Municipality  of  London 
v.  Great  Western  R.  W.  Co.,  17  U.  C.  It.  262 ; Scrag g v. 
Corporation  of  London,  26  U.  C.  R.  263 ; Harrison’ s 
Mun.  Man.,  3rd  ed.  559,  576.  The  question  has  been  decided 
in  Municipality  of  London  v.  Great  Western  R.  W.  Co., 
16  U.  C.  R.  502,  where  Sir  J.  B.  Robinson,  C.  J.,  in  delivering 
the  judgment  of  the  Court,  says  : “ And  neither  by  distress, 
nor  by  action  under  the  45th  clause,  can  a ratepayer,  we 
think,  be  compelled  to  pay  a tax  of  which  such  notice  has 
not  been  given  to  him  as  the  law  has  provided,  in  order  to 
give  him  the  opportunity  to  appeal  under  the  26th  and  sub- 
sequent clauses and  this  decision  merely  affirms  a well 
settled  principle  that  the  proceeding  in  question  being  in 
the  nature  of  a judicial  proceeding,  the  plaintiff,  the  party 
affected  by  it,  must  have  notice,  unless  the  Legislature 
have  expressly  enacted  that  notice  shall  not  be  necessary  :: 
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Buller  v.  Moodie,  2 E.  & A.  179  ; Ponton  v.  Bidlen,  2 
E.  A.  379  ; Regina  v.  Cheshire  Lines  Committee , L.  R, 
8 Q.  B.  341  ; Ca'pal  v.  Child,  2 C.  & J.  558.  It  is  no 
answer  to  say  that  a person  whose  goods  have  been  illegally 
sold  has  a right  cf  action  against  the  assessor.  It  is  more 
reasonable  to  say  that  the  municipality,  by  whom  he  was 
appointed,  should  look  to  him. 

March  27th,  1876.  Draper,  C.  J.  of  Appeal  (a).  The 
question  raised  by  these  pleadings  may,  I think,  be  thus 
stated : That  the  notice  required  to  be  given  in  accordance 
with  the  48th  section  of  the  Statute  of  Ontario,  32  Vic.  ch. 
36,  is  so  essential  to  the  validity  of  the  assessment,  that 
any  defect,  error,  or  mistatement  in  it,  constitutes,  as  to  the 
party  who  is  served  with  it  and  whose  interests  are  affected 
by  it,  a fatal  objection  to  the  validity  of  the  assessment  of 
such  party,  although : — 

1.  The  assessment  roll  has  been  made  up  and  completed 
according  to  the  49th  section  of  the  statute,  and  is  actually 
right. 

2.  Although  the  assessment  roll  has  been  kept  open  for 
inspection  according  to  the  50th  section. 

3.  Although  it  has  been  confirmed,  altered,  and  amended 
by  the  Court  of  Revision  under  sec.  60,  sub-secs.  12-13. 

4.  And,  though  sec.  61  enacts  that  the  roll  as  finally 
passed  shall  be  valid  and  bind  all  parties,  except  in  so  far 
as  the  same  may  be  further  amended  on  appeal  to  the 
Judge  of  the  County  Court. 

There  is  no  question  but  that  the  statute  imperatively 
requires  the  service  of  such  a notice,  and  that  the  assessor 
must  swear  that  the  date  of  the  delivery  thereof  is  in 
every  case  truly  and  correctly  stated  in  the  roll,  which  can 
only  be  completed,  as  far  as  the  assessor  is  concerned,  after 
the  time  when  the  notice  should  have  been  given.  But  the 
statute  does  not  state  that  an  omission  to  give  such  a 


(a)  Present  Draper,  C.  J.  of  Appeal;  Burton,  J. ; Patterson, 
J.,  and  Moss,  J. 
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notice,  still  less  that  any  mistake  in  it,  shall  render  the 
assessment  roll,  as  to  the  particular  ratepayer,  nugatory 
and  void;  nor  does  it  even  impose  a penalty  on  the 
assessor  for  neglect  in  the  performance  of  this  duty.  And 
if  the  ratepayer  could  shew  he  had  sustained  loss  or  dam- 
age from  such  neglect,  T apprehend  he  would  not  be  with- 
out a remedy  against  the  party  whose  neglect  or  omission 
had  given  rise  to  it.  It  would  surely  be  more  reasonable 
to  assume  that  the  Legislature  thought  this  a sufficient  pro- 
tection, than  to  hold  that  a party  who  was  served  with  a 
notice  which  mentioned  a much  smaller  sum  as  that  at 
which  his  real  and  personal  property  had  been  assessed 
than  the  sum  at  which  it  actually  had  been  (and,  as  far  as 
we  see,  justly)  assessed,  could  conceal  the  mistake,  known 
to  himself,  and  take  advantage  of  it  to  avoid  the  payment 
of  any  rate,  for,  if  it  will  avoid  a part,  it  will  avoid  the 
whole,  For,  if  I understand  the  judgment  of  the  Court,  it 
will  make  no  difference  that  he  discovers  the  error  in  the 
notice,  but  conceals  his  knowledge,  or  that  the  sum  de- 
manded by  the  collector  was  no  more  than  according  to  the 
actual*  and  ratable  value  of  his  real  and  personal  property, 
and  as  it  was  rated  on  the  assessment  roll,  he  was  justly 
liable  to  pay. 

The  assessor’s  duty,  his  first  duty  set  forth  in  the  statute, 
is  to  prepare  an  assessment  roll  on  which  he  shall,  after 
diligent  enquiry,  set  down  according  to  the  best  informa- 
tion to  be  had,  among  other  things,  the  description  and 
extent  or  amount  of  property  assessable. 

“ Property  ” is  stated  in  the  Act  to  include  both  real  and 
personal  property,  and  a definition  of  each,  kind  of  pro- 
perty is  also  given. 

At  any  time  before  the  completion  of  this  roll,  he  is  to 
give  to  every  party  named  therein  a notice,  as  already 
stated,  but  I am  unable  to  concur  in  the  opinion  that  such 
notice  is  essential  to  the  validity  of  the  assessment.  I 
think,  rather,  that  it  is  no  more  than  a transcript  of  the 
entries  on  the  assessment  roll  of  the  result  of  the  “ diligent 
enquiries  ” which  the  assessor  is  directed  to  make. 
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We  are  all  familiar  with  the  strip  of  paper  commonly 
called  the  assessment  slip.  Its  principal  value  appears  to 
me  to  be,  to  bring  to  the  notice  of  the  parties  that  their 
names  are  entered  on  the  inchoate  assessment  roll,  and  the 
value  of  each  particular  kind  of  assessable  property  ac- 
cording to  the  assessor’s  view ; but  I cannot  agree  in  the 
opinion  that  it  is  per  se  paramount  to  the  roll  as  finally 
passed  and  certified. 

The  most  serious  objection  I have  heard  to  this  view  is, 
that  it  may  mislead  and  so  occasion  the  party  to  forego  the 
opportunity  of  appeal.  Even  that  consideration  is,  in  my 
mind,  outweighed  by  the  absence  of  any  force  or  effect, 
other  than  as  a mere  notice,  being  given  to  it  by  the 
statute.  It  is  never  even  alluded  to  in  connection  with  the 
final  revision  of  the  roll. 

It  is  not  to  be  overlooked  that  sec.  60,  sub-sec.  1,  gives  a 
right  of  appeal  for  any  omission  or  error  in  regard  to  the 
party  assessed  as  having  been  undercharged  or  overcharged 
by  the  assessor  on  the  roll,  not  the  notice. 

I presume  the  Legislature  had  in  view  (among  other 
things)  the  qualification  of  voters  for  members  of  the 
Legislative  Assembly  ; but  this  provision  would  suggest  to 
a conscientious  and  scrupulous  man  the  idea  that  it  was 
incumbent  on  him  to  appeal  against  an  under,  as  well  as 
against  an  overvalue,  of  his  taxable  property. 

In  what  I have  said  I have  not  intended  to  touch  the 
case  of  any  alteration  made  in  the  roll  itself  after  it  had 
been  delivered  by  the  assessor  as  completed  to  the  clerk. 
That  state  of  facts  would  have  opened  widely  different 
considerations.  In  my  present  view  such  an  alteration 
would  have  fully  sustained  the  judgment  of  the  Court  of 
Common  Pleas,  but  that  is  not  the  state  of  facts  before  us 
on  this  demurrer.  I am  dealing  with  the  case  of  a notice 
under  the  48th  section  being  erroneous,  misstating,  though 
it  is  not  charged  fraudulently,  the  value  of  the  property 
assessed,  and  putting  that  value  much  lower  than  it  was  in 
fact  put  upon  the  roll  itself. 

Dealing  with  this  case  upon  that  footing,  I think  the 
42 — vol.  xxvi  c.p. 
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judgment  in  favour  of  the  plaintiffs  on  these  demurrers 
should  he  reversed,  and  judgment  be  entered  for  the  de- 
fendant. 

The  appeal  therefore  is  allowed. 

Burton,  J. — If  an  alteration  had  been  made  in  the  roll 
after  the  same  had  been  completed  and  delivered  to  the 
clerk,  in  accordance  with  the  provisions  of  the  50th  sec- 
tion of  the  Assessment  Act,  I should  agree  with  the 
reasoning  of  the  learned  Judge  who  delivered  the  judgment 
of  the  Court  below,  and  hold  that  any  such  alteration, 
except  upon  a complaint  formally  made,  and  after  due 
notice  to  the  ratepayer,  would  be  a nullity.  But  the 
question  really  submitted  for  our  decision  is,  what  con- 
stitutes an  assessment  ? Is  it  the  placing  upon  the  assessment 
roll  the  name  of  the  taxable  person,  with  the  description 
and  extent  or  amount  of  property  assessable  against  him, 
and  the  several  particulars  required  by  the  21st  section  ? 
or  is  the  list  or  notice  required  by  the  48th  section,  as  held 
by  the  learned  Judge,  in  point  of  fact  the  assessment  of 
which  the  roll  subsequently  completed  is  the  judicial 
record  ? or  do  the  two  combined,  as  contended  for  by 
the  learned  counsel  for  the  respondent,  make  up  the 
assessment. 

I have  arrived  at  the  conclusion  that  the  assessment  is 
the  placing  the  name  and  other  particulars  on  the  roll 
itself,  which  becomes  complete  and  conclusive  when  the 
roll  is  finally  revised. 

Then  can  this  assessment  be  affected  by  a mistake  made 
by  the  assessor  in  the  notice  given  under  the  48th  clause, 
to  the  party  assessed,  for  the  purpose  of  affording  an  oppor- 
tunity of  appealing.  In  other  words,  are  the  duties  pre- 
scribed by  this  section  so  imperative  and  obligatory,  that 
a strict  compliance  with  all  the  directions  contained  in  it, 
is  a condition  precedent  to  the  validity  of  the  assessment, 
and  its  enforcement?  If  so,  a compliance  with  the  require- 
ments of  the  49th  section  requiring  the  roll  to  be  completed 
by  a fixed  date,  and  its  verification  in  the  manner  there 
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directed,  and  of  the  50th  section,  which  requires  it  to 
be  completed  and  added  up,  and  delivered  within  a stated 
time  to  the  clerk  of  the  municipality  would,  I should  think, 
be  equally  so. 

To  hold  a strict  observance  of  all  such  minute  directions 
essential  to  the  validity  of  the  rate,  would  be  attended 
with  consequences  which  would  practically  render  it  im- 
possible to  carry  out  the  provisions  of  the  assessment  law. 
If  any  difference  between  the  roll  and  the  assessment  list 
renders  the  assessment  in  that  particular  case  void,  the 
effect  would  be  that  the  municipal  council  who  were  ignorant 
of  such  discrepancy,  and  who,  therefore,  acted  upon  the 
roll  as  finally  revised,  and  struck  a rate  upon  that  basis 
would  find  it  frequently  wholly  inadequate  for  the  require- 
ments of  the  municipality ; the  collector  would  be  harrassed 
with  innumerable  actions,  and  instead  of  certainty  being  at- 
tained, as  it  is  intended  by  the  machinery  provided  by  the 
assessment  law,  a flood  of  litigation  would  arise,  if  every  rate- 
payer whose  notice  did  not  actually  correspond  with  the  roll, 
had  a right  to  submit  its  validity  to  a jury. 

No  doubt  there  are  great  inconveniences,  as  was  urged 
by  Mr.  Robinson,  in  permitting  persons  circumstanced  like 
these  respondents  to  be  misled,  and  possibly  prejudiced  by 
the  service  of  such  a notice  as  was  given  in  this  case,  and 
which  they  might  not  unreasonably  conceive  they  had  a 
right  to  rely  on  ; but  we  cannot  fail  to  see  the  inconvenience 
of  allowing  the  true  roll  to  be  affected  by  a defective  notice. 
The  assessor  may  be  liable  to  indictment  for  a wilful 
omission  to  comply  with  the  plain  requirements  of  the  law, 
or  he  may  be  liable  to  penalties  or  to  damages  to  the 
parties  actually  injured  by  the  negligent  performance  of 
his  duties,  but  that  is  a very  different  thing  from  holding 
that  the  whole  roll  shall  be  opened  up  or  rendered  in  effect 
useless  by  such  act  of  omission,  whether  wilful  or  negligent. 

The  intention  of  the  Legislature  was,  whilst  securing 
certainty  and  finalty  with  regard  to  the  roll  itself  and  its 
enforcement,  to  afford  to  the  parties  affected  all  reasonable 
security.  Hence  the  provisions  of  the  48th  section — calcu- 
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lated  and  intended  to  render  the  assessors  more  careful  in  the 
discharge  of  their  duties,  and  affording,  probably,  a remedy 
to  a party  actually  aggrieved.  But  this  was  not  intended, 
in  my  opinion,  to  relieve  the  party  assessed  from  the  neces- 
sity of  satisfying  himself  by  an  examination  of  the  roll, 
which  is  accordingly  directed  by  the  50th  section  to  be  filed 
and  to  be  open  for  inspection  at  all  convenient  office  hours 
for  a considerable  time  after  its  return,  and  before  the 
sitting  of  the  Court  of  Revision.  It  is  in  fact  as  much  his 
interest  to  see  that  others  have  been  fully  assessed,  as  that 
his  own  is  correct. 

I am  of  opinion,  therefore,  notwithstanding  the  decision 
in  Municipality  of  London  v.  Great  Western  R.  W.  Co., 
16  U.  C.  R.  500,  that  the  errors  in  the  notice  did  not  vitiate 
the  assessment. 

It  is  unnecessary  to  consider  what  relief  a ratepayer  might 
have  in  case  the  assessor  “had  committed  fraud  and  perjury 
in  returning  him  upon  the  roll  as  assessed  at  greater 
amounts  than  those  mentioned  in  the  assessment  slips 
served  upon  him.”  (a)  It  is  sufficient  to  say  that  upon 
this  record  no  such  case  is  made,  but  the  error  appears  to 
have  arisen  from  carelessness  and  inadvertence,  no  fraud 
being  alleged.  / 

I think  the  defendant  entitled  to  judgment  on  the 
demurrer,  and  that  the  decision  should  be  reversed. 

- Patterson,  J. — I am  not  sure  that  I understand  the 
questions  presented  by  the  demurrers  in  the  same  way  as 
they  were  understood  by  the  learned  Judge  in  the  Court 
below.  It  will  therefore  be  proper  to  state  what  I take  to 
be  the  effect  of  the  pleadings. 

The  defendants  in  their  avowry  allege  that  the  plaintiffs, 
Nicholls  and  Hall,  were  duly  assessed  in  respect  of  their 
real  and  personal  property,  and  taxable  income,  in  and 
upon  the  assessment  roll,  for  $43,400,  which  roll  was 
delivered  by  the  assessors  to  the  clerk ; that  the  roll  was 
finally  revised  by  the  Court  of  Revision,  and  certified  as 


(a)  See  judgment  of  Gwynne,  J.,  in  Court  below,  25  C.  P.  175. 
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finally  revised  by  the  clerk ; and  that  the  goods  were  dis- 
trained, in  the  possession  of  Nicholls  & Hall,  for  taxes 
rated  on  the  $43,400. 

In  the  first  of  the  pleas  which  are  demurred  to,  the 
plaintiffs  allege  that  the  assessors,  in  pursuance  of  the 
statute  and  before  the  completion  of  the  roll,  gave  notice 
to  Nicholls  & Hall  that  they  were  assessed  on  their  real 
and  personal  estate  and  income  at  sums  which  amounted  to 
$20,900 : that  Nicholls  & Hall,  being  satisfied  with  being 
assessed  at  that  amount,  and  not  receiving  any  notice  and 
having  no  knowledge  that  they  were  otherwise  assessed 
until  after  the  roll  became  confirmed,  as  in  the  avowry 
mentioned,  were  deprived  of  their  right  to  appeal  against 
the  assessment  in  the  avowry  mentioned : that  they  were 
willing  to  pay  the  rate  on  $80,900,  and  that  they  tendered 
the  amount  properly  chargeable  on  that  sum  before  the 
distress. 

The  second  plea  before  us  alleges  that  Nicholls  & Hall 
“ were  not  assessed  as  in  the  avowry  mentioned,  but  for 
the  sum  of  $20,900  ” : that  they  were  duly  notified  of  that  • 
assessment : that  thereafter  the  assessors,  without  their 
knowledge,  altered  their  assessment  to  $43,400,  and  returned 
the  roll  so  altered  to  the  clerk  : that  Nicholls  & Hall,  having 
no  knowledge  of  the  alteration  until  payment  of  taxes  on 
$43,400  was  demanded,  were  deprived  of  all  opportunity 
of  objecting  to  the  alteration  by  appealing  to  the  Court  of 
Revision,  but  were  ready  to  pay  taxes  on  $80,900,  and 
tendered  the  amount  properly  chargeable  in  respect  of  that 
sum  before  the  distress. 

The  facts  thus  presented,  and  material  to  the  questions 
before  us,  are,  that  the  assessors  entered  the  property  of 
Nicholls  & Hall  upon  the  roll  as  valued  at  $43,400,  and 
returned  the  roll  in  that  shape  to  the  clerk  ; but  that  in 
giving  notice  to  Nicholls  & Hall  under  section  48  of  the 
Assessment  Act,  32  Vie.,  ch.  36,  they  stated  the  amount  at 
$20,900. 

These  facts  are  the  same,  whether  we  read  the  first  of 
the  pleas  or  the  second. 
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The  pleas  differ  merely  by  the  first  admitting  that  the 
roll  always  contained  the  larger  amount,  while  the  second 
alleges  that  the  smaller  amount  was  originally  inserted  in 
the  roll,  and  that  after  giving  the  notice  the  assessors 
altered  the  roll  by  substituting  the  larger  amount. 

The  concluding  portion  of  each  plea,  being  those  allega- 
tions which  I have  put  in  italics,  are  immaterial.  The 
allegation  that  by  the  erroneous  notice  the  parties  were 
deprived  of  the  right  or  of  the  opportunity  of  appealing, 
is  a statement  of  law,  rather  than  of  fact.  If  it  is  intended 
to  be  an  averment  of  a fact,  we  judicially  know  it  to  be 
untrue,  as  the  right  or  the  opportunity  of  appealing  is  in 
no  way  dependent  on  the  notice  given  or  omitted  to  be 
given  by  the  assessor  ; and  if  a correct  notice  is  essential 
to  the  validity  of  the  assessment,  the  distress  would  be 
altogether  unlawful,  and  might  lawfully  be  resisted  without 
any  tender  being  made. 

But  while  these  allegations,  partly  untrue  and  wholly 
unnecessary,  are  inserted  in  the  pleas,  the  plaintiffs  have 
carefully  avoided  alleging  that  the  $43,400  was  too  high  a 
valuation ; or  that  the  tender  was  sufficient  to  cover  the 
amount  which  they  ought  to  have  paid  on  a true  valuation  ; 
or  that  the  notice  threw  them  off  their  guard  ; or  that 
because  of  or  in  reliance  upon  it,  they  did  not  avail  them- 
selves of  the  right  given  by  sec.  50  to  inspect  the  roll ; or 
even  that  they  had  not  themselves  furnished  the  assessor 
with  the  valuation  at  $43,400,  under  sec.  45. 

I do  not  say  that  it  would  have  been  necessary  to  have 
averred  any  of  these  matters,  or  even  that  it  would  have 
been  good  pleading  to  have  have  done  so.  I merely  point 
out  that  as  none  of  them  are  alleged  we  are  not  called  on  to 
assume  their  existence  as  facts  ; and  that  the  pleadings  as 
they  stand  therefore  present  the  single  question,  can  a tax- 
payer resist  payment  of  the  rate  made  according  to  “ the 
assessed  value  of  his  real  and  personal  property  and  taxable 
income  as  ascertained  after  the  final  revision  of  the 
assessments,”  on  the  sole  ground  that  the  assessor,  in  the 
notice  given  before  the  completion  of  his  roll,  incorrectly 
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stated  the  amount  of  the  assessment,  whether  the  amount 
shewn  by  the  roll  as  returned  to  the  clerk  was  the  amount 
originally  inserted  or  an  amount  inserted  after  the  notice 
was  given  ? 

I cannot  agree  with  the  learned  Judge  in  the  Court 
below  in  my  answer  to  this  question. 

It  is  possible  that  our  conclusions  differ,  because  we  take 
different  views  of  what  constitutes  the  assessment  roll. 

The  learned  Judge  treats  the  notices  or  slips  containing 
them  as  the  assessments,  and  the  roll  as  a judicial  record  of 
what  those  notices  contained.  If  that,  his  major  premiss, 
is  admitted,  the  conclusion  need  not  be  quarrelled  with, 
that  the  roll  which  the  statute  makes  binding  after  re- 
vision must  be  a roll  which  contains  a true  transcript  of 
all  the  slips. 

A doubt  of  the  correctness  of  this  definition  is  strongly 
suggested  by  attempting  to  read  it  with  sec.  61,  which  de- 
clares that  the  roll  as  finally  passed  and  certified  shall  be 
valid  and  bind  all  parties  concerned,  notwithstanding  any 
defect  or  error  committed  in  or  with  regard  to  such  roll. 
If  a mistake  in  copying  one  of  the  slips — say,  by  trans- 
posing two  figures  or  omitting  a cipher — would  be  a defect 
or  error  committed  in  the  roll,  as  I venture  to  think  it 
would,  the  reading  would  be  thus  : — “ The  true  transcript 
of  the  assessment  slips  shall,  when  finally  passed  and  cer- 
tified, be  valid  and  binding,  notwithstanding  that  the  slips 
are  not  truly  transcribed.” 

It  is  not,  however,  on  considerations  like  this  that  I form 
my  opinion.  I think  it  is  plainly  shewn  by  sec.  21,  which 
declares  that  the  assessor  shall  prepare  an  assessment  roll, 
in  which,  after  diligent  enquiry,  he  shall  set  down  the  par- 
ticulars there  mentioned,  and  other  sections,  including 
sec.  48,  which  makes  it  the  duty  of  the  assessor,  before  the 
completion  of  his  roll,  to  give  notice  of  the  sum  at  which 
the  property  has  been  assessed,  that  the  entries  by  the 
assessor  on  the  roll  which  he  has  prepared  of  the  particu- 
lars and  values  ascertained  by  him,  after  diligent  enquiry, 
constitute  the  assessments,  and.  that  the  slips  are  only 
notices. 
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The  provision  that  the  notices  are  to  he  given  before  the 
completion  of  the  roll  may  be  intended  to  secure  the  giving 
of  the  notices  by  requiring,  as  it  does,  an  entry  on  the  roll 
shewing  when  the  notice  was  given,  without  which  the  roll 
will  not  be  complete,  and  to  make  it  necessary  to  give  the 
notices  long  enough  before  the  Court  of  Revision  sits  to 
enable  parties  to  prepare  for  appealing  or  answering  ap- 
peals but  it  seems  evident  that  the  slip  is  an  extract  from, 
a roll  already  made,  and  not  the  assessment  itself. 

The  contention  of  the  respondent  is  that,  although  the 
roll  as  finally  passed  and  certified  is  declared  to  be  binding, 
notwithstanding  defects  or  errors,  yet  that  that  must  be  so 
only  as  to  those  to  whom  notice  has  been  correctly  given. 
Grant  this,  for  the  sake  of  argument,  and  the  avowry  will 
still  remain  unanswered.  To  make  it  a complete  answer, 
the  contention  must,  in  my  opinion,  be,  not  only  that  the 
statute  makes  the  roll  binding  only  as  to  those  who  receive 
notice,  but  that,  conversely,  it  declares  that  it  has  no 
effect — not  merely  no  conclusive  effect,  but  no  effect  at 
all — as  to  those  who  do  not  receive  notice. 

I apprehend  that  the  latter  proposition  is  not  involved 
in  the  former. 

If  it  were  to  be  conceded  that  unless  due  notice  is  given 
the  roll  derives  no  assistance  from  sec.  61,  which  would  be 
going  as  far  as  the  respondent  can  ask,  it  would  not  follow 
that  the  roll  was  null  or  inoperative.  The  most  that  the 
ratepajmr  would  in  that  case  be  entitled  to  say  would  be, 
that  he  was  not  bound  by  the  amount  fixed  by  the  roll ; 
that  not  having  had  proper  notice,  he  was  not  bound  to 
appeal ; and  that  not  having  been  bound  to  appeal,  he  was 
not  concluded  by  the  roll ; but  was  still  at  liberty  to  say 
that  he  was  assessed  for  too  much,  and  that  he  was  in  fact 
assessed  for  too  much,  and  therefore  refused  to  pay. 
Conceding  that  he  might  resist  payment,  his  right  to  do  so 
would  be,  not  because  he  did  not  get  notice,  but  because  he 
was  wrongfully  assessed. 

It  would  be  a reproach  to  the  law  if  a ratepayer  could 
say,  as  according  to  the  * respondent’s  contention  he  might 
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say,  “ I have  taxable  property  to  as  large  an  amount  as  is 
shewn  upon  the  roll,  and  am  justly  assessed  for  that  amount. 
No  statute  was  required  to  make  the  roll  binding  on  me 
as  to  that  amount,  and  I would  never  have  thought  of 
appealing  against  it ; but  because  the  assessor,  in  filling  up 
my  notice,  has,  by  omitting  a cipher,  written  hundreds, 
instead  of  thousands,  which  it  would  have  been  if  correctly 
copied,  I shall  pay  nothing.” 

There  is  -no  principle  of  construction  which  requires  us 
so  to  read  this  statute.  If  there  is  any  rule  which  makes 
it  proper  to  hold  that  the  roll  is  not,  under  the  circumstances, 
binding — that  is  to  say,  not  conclusive — on  him,  he  is  given 
the  full  benefit  of  the  rule  by  having  a remedy  if  he  is 
wronged,  without  holding  that  when  no  wrong  is  done  he 
can  go  free  of  taxes,  because  an  inadvertent  error  has 
occurred  in  a proceeding  which  as  to  him  would  have  been 
a mere  matter  of  form. 

By  holding  that  the  roll  may  fail  to  be  conclusive  without 
ceasing  to  be  operative,  we  adopt  the  construction,  which  in 
my  opinion,  is  the  right  one,  and  we  shew  that  the  pleas 
now  in  question  must  go  further  than  they  go  at  present 
before  they  answer  the  avowry.  They  must  shew,  not  only 
that  the  roll  does  not  conclude  the  plaintiffs  from  saying 
that  their  assessment  is  wrong,  but  that  in  fact  it  is  wrong. 

But  while  I thus  hold  that,  even  conceding  the  plaintiffs 
contention  that  the  roll  is  not  made  [binding  on  them  by 
sec.  61,  yet  they  must  nevertheless  pay  their  taxes  unless 
they  can  shew  that  the  assessment  is  wrong  in  amount — 
that,  in  other  words,  the  right  to  maintain  a proposition 
and  the  ability  to  prove  it,  are  not  convertible  terms — 1 
agree  that  under  the  facts  before  us  the  roll  was  con- 
clusive. I have  had  an  opportunity  of  seeing  the  judgment 
of  my  brother  Burton  on  this  point,  and  I entirely  concur 
with  him  in  the  conclusion  at  which  he  arrives  and  in  the 
reasons  he  gives. 

I agree  that  the  judgment  should  be  reversed,  with  costs. 

Moss,  J.,  concurred. 


43 — vol.  xxvi  c.p. 
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Abell  y.  Church. 

Sale  of  goods — Damages  recovered  for  breach  of  warranty — Subsequent 
action  for  price — Evidence  in  mitigation. 

A.  wishing  to  procure  a water-wheel  which,  with  the  existing  water  power, 
would  be  sufficient  to  drive  the  machinery  in  his  mill,  C.  undertook  to 
putina  11  Fonr-Foot  Sampson  Turbine  Wheel,”  which  he  warranted 
would  be  sufficient  for  the  purpose.  The  wheel  was  subsequently  put 
in,  but  proving  insufficient,  A.  sued  C.  for  breach  of  the  warranty,  and 
recovered  $438  damages. 

C.  having  subsequently  sued  A.  for  the  price,  A.  offered  to  give  evidence, 
in  mitigation  of  damages,  that  the  wheel  was  worthless  and  of  noyalue 
to  him. 

Held , on  appeal,  reversing  the  judgment  of  the  Court  of  Common  Pleas, 
Moss,  J.,  dissenting,  that  such  evidence  was  inadmissible,  for  that  the 
facts  offered  in  mitigation  might  have,  and  for  all  that  appeared  had 
formed  a ground  for  the  recovery  of  damages  in  the  action  on  the 
warranty,  and  therefore  could  not  be  set  up  in  this  action. 

Per  Patterson,  J.,  the  purchase,  upon  the  evidence  set  out  in  the  case, 
was  in  effect  the  purchase  of  a specific  chattel.  Per  Moss,  J.,  it  was 
not  so,  according  to  the  purchaser’s  statement-,  and  it  was  a question 
for  the  jury  as  between  his  evidence  and  that  of  the  seller. 

Action  on  the  common  counts,  for  goods  sold  and  deli- 
vered, work  done  and  materials  provided,  &c.,  the  claim 
in  the  particulars  being  for  the  price  of  a “ Four-Foot 
Sampson  Turbine  Water-Wheel.”  The  action  was  com- 
menced the  22nd  August,  1874. 

The  cause  was  tried  before  Burton,  J.,  and  a jury,  at 
Toronto,  at  the  Fall  Assizes  of  1875. 

From  the  evidence  it  appeared  that  the  Sampson  Wheel 
was  a wheel  invented  by  one  Cole,  and  of  which  the  plain- 
tiff was  a manufacturer. 

The  plaintiff  said,  defendant  called  at  the  works,  and 
ordered  a 4-foot  wheel,  for  $550,  which  he  got. 

In  cross-examination  he  said  : — ■“  There  are  several  other 
different  kinds  of  wheels  in  use.  It  was  in  the  latter  part 
of  the  summer  of  1872  that  defendant  called.  At  that  time 
We  had  not  made  many  of  these  wheels.  He  said  the 
Slater  wheel  was  not  powerful  enough.  I may  have 
recommended  the  Sampson  wheel.  I told  him  it  would 
require  9 feet  head  of  water.  * * No  warranty  was 

mentioned  between  us.  We  shipped  the  wheel  about  last 


ABELL  Y.  CHURCH. 


339 


part  of  September.  Defendant  telegraphed  for  Williamson 
to  go  up.  Was  not  present  when  the  wheel  was  first 
put  in.  I’ sent  Williamson  up.  The  defendant  had  men 
about  the  mill.  Williamson  put  it  in.  Some  time  after 
Williamson  returned  further  telegraphs  were  received  from 
defendant  that  there  was  something  wrong.  * * I went 

up  in  January.  I considered  it  was  working  right.  The 
difficulty  was  the  want  of  water.  The  water  stood  at  9 
feet,  but  when  the  wheel  worked  it  stood  at  4 feet  6 inches. 
He  had  the  wheel  some  time  before  I heard  the  complaints. 
* * When  I went  up  the  defendant  ordered  a wheel  from 

some  one  else.  The  flume  was  not  large  enough  to  work 
the  wheel.  Don’t  know  where  the  wheel  is  now.  I saw 
a Samson  Turbine  wheel  at  the  station,  said  to  be  for  me, 
from  the  defendant — a good  deal  damaged,  and  subject  to 
charges — which  I refused  to  take.  I received  letters  from 
defendant,  desiring  me  to  come  and  take  the  wheel  away.” 

On  re-examination  he  said  : — “ It  was  a Sampson  wheel 
that  was  ordered.  The  flume  was  not  large  enough.  There 
was  water  enough  in  the  river,  but  the  flume  was  too  small. 
He  has  now  got  a smaller  wheel.” 

The  plaintiff  put  in  evidence  an  exemplification  of  judg- 
ment in  the  case  of  Church  v.  Abell. 

The  declaration  in  that  action,  which  was  commenced  on 
the  8th  of  August,  1873,  contained  three  counts,  each  of 
which  charged  a warranty  of  the  wheel  in  different  terms, 
and  alleged,  as  the  damages  resulting  from  the  breach,  that 
the  plaintiff  thereby  incurred  expense  in  having  the  wheel 
removed,  and  in  and  about  repairing  it  and  ‘fitting  in 
another  wheel,  and  sustained  loss  and  damage  by  the  stop- 
ping of  the  mill.  There  was  also  a common  money  count. 

There  was  a general  verdict  for  the  plaintiff  for  $438, 
for  which  amount,  together  with  costs,  the  plaintiff  in 
that  action  had  judgment  and  satisfaction.  The  postea 
shewed  that  the  now  defendant  recovered  damages  for 
breach  of  a warranty  that  the  wheel  in  question  was 
reasonably  fit  for  the  purpose  for  which  it  was  required, 
being  the  warranty  charged  in  the  third  count. 
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For  the  defence  in  this  action  the  defendant  was  called,, 
and  said : “ In  the  mill  we  have  a Slater  wrheel.  I told 
him”  (plaintiff)  “I  had  a wheel  which  was  not  sufficient 
power.  He  referred  to  the  Sampson  wheel,  and  said  he 
would  put  in  one  of  these  wheels.,  I told  him  I had  heard 
objections  to  it,  and  he  said  he  would  undertake,  with  the 
patent  gates,  that  the  Sampson  wheel  would  surpass  any 
other.  I explained  to  him  the  nature  of  the  mills,  &c.,  and 
he  said  that  the  head  there  would  be  quite  sufficient,  with 
his  wheel  to  turn  the  whole  machinery.  He  said  he  would 
do  the  same  as  the  Port  Perry  people,  as  to  guaranteeing. 
I asked  him  the  price.  I said,  that  if  the  gates  would  have 
the  effect  spoken  of,  I should  prefer  a 4-foot  wheel.  He 
said  $400,  without  the  gates,  and  $430  with  them.  Nothing 
was  said  about  $550.” 

At  this  point  in  the  case  the  learned  Judge  made  tho 
following  note: 

“ It  is  now  objected  that  it  is  not  competent  to  the 
defendant  to  give  any  evidence  in  reduction  of  damages 
by  reason  of  the  breach  of  warranty,  or  on  the  ground  of 
its  not  answering  the  purpose  for  which  it  was  intended. 
Mr.  Osier  proposes  to  confine  the  evidence  strictly  to  shew 
that  the  article  was  valueless,  or  of  less  value  than  the 
agreed  price,  by  reason  of  such  defect  or  breach  of  warranty ; 
but  as  I think  those  damages  were  recoverable  in  the  cross 
action,  I exclude  any  evidence,  of  this  nature.  It  was 
optional  wfith  the  defendant  to  set  up  the  defective  quality 
as  a defence,  or  in  a cross  action  to  go  for  both  that  and 
for  special  or  consequential  damages  ; but  as  he  has  already 
brought  a cross-action  in  which  the  damages  now  sought 
by  way  of  abatement  might,  and  may  have  been  recovered, 
I think  I ought  not  to  receive  the  evidence.” 

There  was  no  defence  attempted  on  any  other  ground, 
the  further  contest  being  merely  as  to  the  agreed  price  of 
the  wheel. 

It  was  shewn,  as  above  stated,  that  the  wheel  was  delivered 
to  the  defendant,  and  put  in  his  mill : that  efforts  were 
made  to  get  it  to  work  as  required,  but  that  it  was  unfit 
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to  drive  the  mill  with  the  water-power  which  there  was ; 
and  that  it  was  taken  out  by  the  defendant  and  replaced 
by  a wheel  of  a different  kind. 

A verdict  was  rendered  for  the  plaintiff  for  $500. 

In  Michaelmas  term,  November  17th,  1874,  F.  Osier  ob- 
tained a rule  nisi  to  set  aside  the  verdict,  and  for  a new 
trial,  on  the  ground  of  the  improper  rejection  of  evidence  by 
the  learned  Judge  who  tried  the  cause,  in  this,  that  he  re- 
fused to  permit  the  defendant  to  shew  that  the  article,  the 
price  of  vrhich  was  sued  for  in  this  action,  was  worthless* 
and  of  no  use  to  the  defendant ; and  on  the  ground  of  the 
misdirection  and  improper  ruling  of  the  learned  Judge,  in 
ruling  that  as  the  defendant  had  already  recovered  damages 
in  a former  action  for  breach  of  warranty  of  the  said  article, 
he  was  now  bound  to  pay  the  full  contract  price  for  it, 
although  such  price  did  not  form  any  element  in  the  com- 
putation of  the  damages  in  such  former  action. 

In  Hilary  term,  February  10th,  1875,  McMichael,  Q.  0., 
shewed  cause.  The  question  here  is  as  to  the  admissibility 
of  certain  evidence.  The  defendants  wished  to  give  evi-  . 
dence  to  shew  that  the  machine  was  utterly  worthless, 
which  was  refused.  This  is  the  converse  of  the  cases  like 
Mondel  v.  Steel,  8 M.  & W.  858,  and  Davis  v.  Hedges,  L.  It. 

6 Q.  B.  687.  In  those  cases  the  vendor  first  brought  his 
action  for  the  price,  and  it  was  held  that  as  the  purchaser 
might  have  set  up  the  non-performance  of  the  contract  as 
a defence,  he  was  precluded  from  bringing  a cross  action 
therefor.  In  this  case  the  action  was  first  brought 
by  the  purchaser  for  damages  for  the  breach  of  war- 
ranty, and  the  damages  now  sought  to  be  set  up  by 
way  of  abatement  of  the  price  might  have  been,  and? 
for  all  that  appeared  were  taken  into  consideration  in 
the  assessment  of  damages  in  that  action.  The  sale  was 
that  of  a specific  article,  the  property  in  which  passed  to 
the  vendee,  and  there  was  no  right  to  return,  and  the 
declaration  in  that  action  did  not  allege  that  the  wheel 
was  returned,  or  that  the  plaintiff  had  a right  to  do  so. 
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The  suing  on  the  warranty  was  in  fact  an  affirmance  of  the- 
contract,  and  therefore  of  the  liability  to  pay  the  price. 

F.  Osier,  contra,  was  not  called  upon. 

The  Court  made  the  rule  absolute. 

From  this  judgment  the  plaintiff  appealed. 

REASONS  FOR  APPEAL. 

1.  Evidence  to  reduce  the  price  agreed  to  be  paid,  by 
shewing  a breach  of  warranty  in  that  the  value  of  the 
machine  was  less  than  the  contract  price,  was  properly  re- 
jected, because  it  appeared  that  in  the  cross-action  of  Church 
v.  Abell,  the  respondent  had  recovered  damages  for  breach 
of  the  same  warranty,  and  the  respondent  cannot  first  sue 
for  damages  for  breach  of  a warranty,  and  having  recovered 
once,  in  effect,  recover  a second  time,  by  reducing  the  con- 
tract price. 

2.  There  axe  two  classes  of  damages  to  which  respondent 
would  be  entitled  for  breach  of  the  warranty : — (1)  The 
difference  between  the  contract  price  and  the  true  value, 
and  (2)  Consequential  damages,  such  as  loss  of  time,  pro- 
perty, &c. 

3.  It  may  be,  that  if  the  present  action  had  been  first 
brought,  the  respondent  could  have  given  evidence  of  the 
former — the  lesser  kind  of  damage  in  reduction  of  the  con- 
tract price,  and  afterwards  have  sued  for  the  larger  or 
consequential  damage : Mondel  v.  Steel,  8 M.  & W.  858 ; 
Davis  v.  Hedges,  L.  R 6 Q.  B.  687. 

4.  And  the  reason  is  clear — because  in  such  case  he  could 
not  by  any  'possibility  in  the  former  action  have  recovered 
all  the  damages  for  which  he  was  entitled  to  be  compensated. 
But  after  having  sued  for  and  recovered  both  kinds  of 
damages,  the  respondent  has  nothing  left  whereby  he  can 
reduce  the  contract  price. 

5.  It  cannot  be  that  after  the  recovery  in  the  former 
action  the  respondent  had  any  cause  of  action  left.  He 
could  not  have  sued  the  appellant  in  a second  action  for  any 
further  or  other  damages.  The  record  of  the  former  pro- 
ceedings would  surely  be  a bar  to  such  an  action.  If  the- 
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respondent  had  no  cause  of  action  left,  he  cannot  give  evi- 
dence of  any  in  reduction  of  the  contract  price. 

6.  The  respondent  contends  that  he  did  not  recover  in 
the  former  action  the  damages  of  which  he  sought  to  give 
evidence  in  this  action.  The  appellant  replies  that  the 
respondent  did  recover  such  damages,  and  contends  that 
the  record  in  the  former  action,  which  is  conclusive  between 
the  parties,  shews  this  fact.  The  respondent,  at  all  events, 
claimed  them  in  the  former  action,  and  his  right  to  recover 
them  was  therein  disposed  of : Lord  Bagot  v.  Williams,  3 

B.  & C.  235  ; Taylor  on  Evidence,  6th  ed.,  vol.  ii.,  p.  1456, 
7,  secs.  1512-3;  Smith  v.  Johnson,  15  East  213;  Dunn  v. 
Murray  9 B.  & C.  780  8 ; Henderson  v.  Henderson,  3 Hare 
100 ; Newington  v.  Levy,  L.  B.  5 C.  P.  607,  in  appeal,  6 

C.  P.  180  ; Hall  v.  Levy,  L.  R.  10  C.  P.  154. 

7.  The  respondent  could  have  recovered  both  kinds  of 
damage  in  the  former  action,  for  although  he  alleges  the 
special  damage,  this  does  not  exclude  the  right  to  give 
evidence  of  the  general  damage  : Smith  v.  Thomas,  2 Bing. 
N.  C.  380 ; Mayne  on  Damages,  2nd  ed.,  420. 

8.  The  respondent  could  not  have  framed  his  declaration 
in  the  former  action  in  a manner  better  suited  for  the 
recovery  of  both  kinds  of  damage.  Even  although  the  re- 
spondent had  not  given  any  evidence  in  the  former  action 
of  general  damages,  he  would,  upon  proving  the  breach  of 
warranty  alone,  have  obtained  at  least  nominal  damages  : 
Mayne  on  Damages,  2nd  ed.,  4. 

9.  For  the  law  assumes  that  there  is  some  damage  for 
every  breach  of  contract:  Mayne  on  Damages,  2nd  ed.,  420. 

10.  There  is  no  doubt  he  did  prove  the  breach.  He  must 
have  obtained  at  least  nominal  damages,  and  that  is  quite 
sufficient  to  bar  any  further  action  or  recovery.  The  right 
to  split  damages  arising  from  the  same  act,  although  allowed 
in  the  case  of—  as  defendant — giving  evidence  in  reduction 
in  an  action  for  the  price,  and  afterwards — as  'plaintiff — 
bringing  an  action  for  the  damages  which  could  not  be  gone 
into  in  the  former  action,  should  not  be  extended,  and 
certainly  should  not  be  extended  to  the  case  in  which  the 
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person  damaged  is  the  plaintiff,  in  both  actions,  otherwise 
there  would  be  no  end  to  the  actions  that  might  be  based 
upon  one  act — the  plaintiff  merely  having  to  take  care  that 
the  damage  he  proves  was  not  proved  before,  whether  it  be 
special  or  general.  See  Goodrich  v.  Yale,  8 Allen  454  ; and 
the  whole  subject  is  elaborately  discussed  in  Bigelow  on 
Estoppel,  117,  130. 

11*  If  this  appeal  be  not  allowed,  the  Court  must  decide 
that  there  is  the  right  to  bring  two  separate  actions  for  the 
recovery  of  the  two  sets  of  damages. 

12.  Respondent  contended  before  the  Court  of  Common 
Pleas  that  he  had  returned  the  wheel  in  question  to  the 
appellant.  The  appellant  denies  this.  There  is  no  evi- 
dence of  any  return,  and  it  was  not  pretended  at  the  trial 
there  was  any  right  of  return.  The  contract  being  for  the 
sale  and  purchase  of  a “ manufactured”  article  could  not  be 
rescinded : Adclison  on  Contracts,  7th  ed.,  503-5. 

13.  A breach  of  warranty  does  not  entitle  the  purchaser 
to  rescind  the  contract  and  return  the  chattel,  but  only 
entitles  him  to  sue  for  damages  : Street  v.  Blay,  2 B.  & Ad. 
462 ; Gompertz  v.  Benton,  1 Cr.  & M.  207. 

14.  And  forms  no  defence  to  an  action  for  the  price  of 
the  goods  : Parson  v.  Sexton , 4 0.  B.  899  ; Street  v.  Blay,  2 
B.  & Ad.  456. 

15.  Even  if  respondent  had  at  one  time  a right  to  rescind 
the  contract,  so  far  from  doing  so,  he  has  sued  upon  it, 
thus  confirming  it : Parker  v.  Cleveland,  19  Mich.  230, 
235  ; Bigelow  on  Estoppel,  105. 

16.  Appellant  relies  upon,  as  applicable  to  the  whole 
case,  Parker  v.  Cleveland , 19  Mich.  230  ; Mayne  on 
Damages,  2nd  ed.,  130-2. 

REASONS  AGAINST  THE  APPEAL. 

1.  Appellant  errs  in  assuming  that  in  an  action  by  the 
manufacturer  of  a known  article  to  be  made,  for  the  recovery 
of  its  price  after  delivery,  it  is  not  competent  for  the  vendee 
to  shew  in  his  defence  that  the  article  was  not  reasonably 
fit  for  the  purpose,  and  was  of  no  value  or  less  value  than 
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the  price  claimed,  unless  the  vendee  have  when  sued  a cause 
of  action  which  he  can  set  off  in  respect  thereof. 

The  right  in  such  a case  is  not  so  much  in  the  nature  of 
the  set-off  of  one  cause  of  action  against  another,  as  the 
right  of  a vendee  when  sued  by  the  -vendor  in  an  action  for 
the  price  to  defend  himself,  by  shewing  that  the  plaintiff 
is  not  entitled  to  the  price  claimed,  because  the  article  deli- 
vered was  not  the  article  for  which  he  was  to  pay  the 
price,  but  one  of  no  value  to  him,  or  of  less  value  than  the 
price  claimed. 

In  the  words  of  Lord  Wensleydale,  in  Mondel  v.  Steel , 8 
M.  & Wt  858  at  p.  871-2,  “ It  is  competent  for  the  defendant 
* * * not  to  set  off,  by  a proceeding  in  the  nature  of 

a cross-action,  the  amount  of  the  damages  which  he  has 
sustained  by  breach  of  the  contract,  but  simply  to  defend 
himself  by  shewing  hoiv  much  less  the  subject  matter  of  the 
contract  was  worth  by  reason  of  the  breach  of  contract f 
language  quoted  and  approved  by  Mr.  Justice  Hannen,  in 
Davis  v.  Hedges , L.  R.  6 Q.  B.  687,  at  p.  689. 

The  principle  as  above  explained  rests  upon  the  following, 
among  other  authorities  : Basten  v.  Butter , 7 East  479  ; 
King  v.  Boston,  7 East  481,  note ; Allen  v.  Cameron,  1 C. 
& M.  832 ; Thornton  v.  Place,  1 Moo.  & R 218 ; Boulton 
v.  Lattimore,  9 B.  & C.  259  ; Lucy  v.  Moujlet,  5 H.  & N. 
229;  Grimboldy  v.  Wells,  L.  R.  10  C.  P.  391;  Benjamin 
•on  Sales,  2nd  ed.,  752  ; Chitty  on  Contracts,  8th  ed.,  426. 

2.  In  the  action  brought  by  defendant  against  plaintiff, 
defendant  had  not  paid  the  contract  price,  and  so  far  as 
he  knew  would  never  be  called  upon  to  pay  the  contract 
price,  for  an  article  which  was  of  no  value  to  him,  and 
which  had  been  returned  by  him, and  he  was  not  in  a position 
to  claim  against  plaintiff  the  contract  price,  and  so  did  not 
claim  it  as  part  of  his  damages.  His  only  claim  for  damages 
was  for  the  damages  which  he  had  actually  sustained,  thus 
described:  “ whereby  he  incurred  expense  in  having  the 
said  wheel  removed  and  in  putting  in  another  wheel,  and 
also  incurred  loss  and  damage  in  the  stoppage  of  his  mill 
while  doing  so,  and  was  for  a long  time  unable  to  work  the 
44 — vol  xxvi  c.p. 
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said  mill.”  So  defendant,  now  that  he  is  sued  for  the  price,, 
ought  not  to  he  prevented  by  his  former  recovery,  or  by  any 
inference  to  be  drawn  therefrom,  from  shewing  that  the 
wheel  was  of  no  value  to  him,  or  of  less  value  than  claimed 
by  plaintiff,  and  that  this  matter  was  in  no  manner  included 
in  the  former  suit  between  the  parties:  Duchess  of  Kingston’ s 
Case,  2 Sm.  L.  C.,  6th  ed.,  680,  per  Sir  Wm.  De  Grey,  C, 
J.  : “ But  neither  the  judgment  of  a concurrent  or  exclusive 
jurisdiction  is  evidence  of  any  matter  wdiich  came  collate- 
rally in  question,  though  within  the  jurisdiction,  nor  of  any 
matter  incidentally  cognizable,  nor  of  any  matter  to  be  in- 
ferred by  argument  from  the  judgment See  also  Black- 
ham’s  Case,  1 Salk.  290  ; Hibshman  v.  Dulleban,  4 Watts 
183, 190 ; Spooner  v.  Davis , 7 Pick.  146  ; Ihmsen  v.  Ormsby, 
32  Penn.  198  ; Mallett  v.  Foxcroft,  1 Story  474,  et  seq  ; 
Bigge  v.  Burbidge,  et  al.,  15  M.  & W.  598. 

3.  Even  if  the  contract  price  or  deduction  therefrom 
were  primd  facie  covered  by  the  language  used  in  the 
pleadings  in  the  former  action,  it  was  still  open  to  defen- 
dant by  evidence  to  shew  that  it  was  not  then  a matter  in 
difference,  and  that  no  recovery  was  had  in  respect  thereof : 
Golightly  v.  Jellicoe,  4 T.  It.  147,  note ; Bavee  v.  Farmer , 
4 T.  It.  146 ; Seddon  v.  Tutop,  6 T.  It.  607 ; Hadley  v. 

■ Green,  2 Cr.  & J.  374  ; Snider  et  al.  v.  Croy,  2 Johnson,  229;. 

Webster  v.  Lee,  5 Mass.  333 ; Hodges  v.  Hodges,  9 Mass. 
320 ; White  v.  Moseley  et  al.,  8 Pick.  356  ; Snow  et  al.  v. 
Carruth  et  al.,  1 Sprague  326  ; Nichols  v.  Tremlett,  N.  361 ; 
Bridge  et  al.  v.  Gray  et  ad.,  14  Pick.  55;  Phillips  v.  Berick,, 
16  Johnson  136  ; Preston  v.  Peeke,  E.  B.  & E.  336. 

4.  If  the  former  finding  between  the  same  parties — that 
the  wheel,  in  respect  to  which  the  suit  was  brought,  was 
not  reasonably  fit — were  pleaded  in  this  action  as  an  estoppel, 
the  plaintiff  would  be  absolutely  prevented  from  recovering 
the  contract  price  under  the  contract,  and  could  only  recover, 
if  at  all,  upon  a quantum  meruit,  the  actual  value  of  the 
wheel,  irrespective  of  the  contract : Campbell  v.  Holmes, 
21  U.  C.  R 465. 

But  notwithstanding  the  omission  to  plead,  the  former 
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finding  is  evidence,  though  not  conclusive,  to  sustain  the 
defendant’s  contention,  that  the  wheel  was  not  reasonably 
fit,  and  so  prevent  the  plaintiff  recovering  as  if  it  were 
reasonably  fit:  Feversham  v.  Emerson , 11  Ex.  385.  See 
further  Veale  v.  Warner , 1 Wms.  Saund.,  ed.  1871,  p.  578, 
notecZ.  Whereas,  if  the  appellant’s  contention  be  correct, 
the  defendant,  on  the  production  of  an  exemplification  of 
the  former  recovery  shewing  that  the  wheel  was  not  reason- 
ably fit,  is  without  enquiry  of  any  kind  estopped  from  dis- 
puting the  plaintiff’s  claim  for  the  wheel  as  if  reasonably 
fit,  contrary  to  the  plain  language  of  the  finding,  and  the 
effect,  more  or  less  conclusive,  according  as  pleaded  or  not, 
which  ought  to  be  given  thereto. 

December  17th,  1875.  Maclennan,  Q.C.,  and  Ewart,  for 
the -appellants.  The  law  was  correctly  laid  down  by  the 
learned  Judge  at  the  trial,  that  as  the  defendant  might  and 
may  have  recovered  the  damages  which  he  now  seeks  to 
give  evidence  of  by  way  of  mitigation,  such  evidence  can- 
not be  received.  The  sale  was  the  sale  of  a specific  chattel 
with  a warranty,  but  even  if  it  can  be  contended  that  the 
wheel  was  not  in  existence  at  the  time  of  the  sale,  and  so  not 
at  that  time  a specific  chattel,  it  became  so  when  it  was 
delivered.  The  objection  was  not  that  it  was  not  a Samp- 
son wheel,  but  that  it  was  not  suitable  for  the  purpose  for 
which  it  was  ordered.  The  wheel  was  a perfectly  good 
wheel  in  itself.  The  property,  therefore,  passed  to  the 
defendant,  and  he  was  not  entitled  to  rescind  the  contract 
and  return  the  chattel,  and  in  fact  no  such  claim  has  ever 
been  made,  but  merely  to  sue  for  damages  for  the  breach  of 
the  warranty ; and  having  sued  on  the  warranty  and 
recovered  damages  he  must  pay  the  price : Street  v.  Blay , 
2 B.  & Ad.  462 ; Gompesty  v.  Denton,  1 Cr.  & M.  207 ; 
Gutter  v.  Powell,  2 Sm.  L.  C.,  7th  ed.,  1 ; Mayne  on  Dam- 
ages, 2nd  ed.,  130-2;  Saunders  on  Warranties,  143,  147 ; 
Benjamin  on  Sales,  2nd  ed.,  740-1 ; Hey  worth  v.  Hutchinson,. 
L.  R 2 Q.  B.  447.  The  damages  which  the  defendant 
was  entitled  to  recover  in  his  action  on  the  warranty 
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were  special  damages  for  loss  of  time,  profit,  &c.,  and 
general  damages,  namely,  the  difference  between  the  con- 
tract price  and  the  true  value.  Both  heads  of  damages 
were  recoverable  in  that  action,  and  may  have  been 
recovered  ; at  all  events  he  must  have  recovered  nominal 
damages ; but  even  if  he  did  not  recover  any  general 
damages,  he  had  the  opportunity  of  doing  so,  and  therefore 
cannot  set  them  up  in  this  action  for  the  price.  The  Eng- 
lish cases  on  the  subject,  namely,  Mondel  v.  Steel,  8 M.  & 
W.  858  • and  Davis  v.  Hedges,  L.  R.  6 Q.  B.  687,  are  the 
converse  of  the  present,  namely,  that  where  the  action  is 
brought  for  the  price,  and  the  purchaser  omits  to  give  evi- 
dence of  the  worthlessness  of  the  article  in  mitigation  of 
damages,  he  cannot  afterwards  sue  for  such  damages.  The 
same  reason  would  apply  here,  and  the  mere  fact  of  the 
purchase  money  not  being  paid  can  make  no  difference. 
The  American  case  of  Barker  v.  Cleveland,  19  Mich.  230, 
is  in  point,  and  shews  that  the  evidence  is  inadmissible. 

Robinson , Q.  C.,  and  Bethune,  for  the  appellants.  The 
sale  here  was  not  the  sale  of  a specific  chattel,  for  it  was 
not  shewn  to  have  been  in  existence  at  the  time  ; it  is  not 
spoken  of  as  purchased,  but  merely  as  ordered,  and  the  sub- 
sequent delivery  cannot  convert  the  bargain  into  the  sale  of 
a specific  chattel.  But,  however  this  may  be,  the  recovery 
of  damages  on  the  warranty  does  not  prevent  the  defend- 
ant, the  purchaser,  from  giving  evidence  of  the  worthless- 
ness of  the  article  in  mitigation  of  damages  when  sued  for 
the  price.  All  that  this  defendant  could  recover  in  his 
action  was  special  damages,  because  he  had  not  then 
paid  the  price,  and  if  afterwards  sued  he  could  then  give 
evidence  of  the  inferiority  in  mitigation  of  damages.  The 
form  of  declaration  in  the  defendant’s  action  shews  that 
he  had  paid  nothing,  for  he  makes  no  claim  for  it,  as  is 
usual  where  the  price  has  been  paid,  (see  B.  & L.  Prec.,  3rd 
ed.,  263-5)  and  at  the  trial  this  was  distinctly  stated. 
The  defendant  when  he  sued  might  reasonably  have  sup- 
posed that  the  plaintiff  would  only  claim  the  actual  value, 
or  that  knowing  the  wheel  was  worthless  he  would  never 
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sue  at  all,  and  he  was  content  to  wait  and  see.  If  the 
appellant’s  contention  is  to  prevail,  then  the  result  would 
he  that,  although  a purchaser  suing  for  breach  of  warranty 
may  have  good  reason  to  believe  that  the  seller  does 
not  intend  to  sue  for  the  price,  he  is  nevertheless  com- 
pelled to  claim  and  recover  damages  as  if  he  had  paid  it, 
which  in  case  of  the  article  being  wholly  worthless  would 
be  the  whole  contract  price,  and  the  seller  must  then 
bring  an  action  to  recover  it  back,  which  otherwise 
would  have  been  unnecessary.  The  defence  of  the  infe- 
riority of  the  article  furnished  was  originally  permitted 
to  prevent  circuity  of  action,  and  the  appellant’s  argu- 
ment here  would  clearly  in  many  cases  have  the  effect 
of  increasing  litigation.  Moreover,  after.,  the  purchaser 
suing  on  the  warranty  had  been  compelled  by  the  rule 
now  contended  for  to  claim  and  recover  perhaps  the 
whole  contract  price,  he  might  become  insolvent,  and  the 
vendor  suing  for  it  back  again  would  be  without  remedy. 
Again,  if  the  appellant  is  correct,  the  rights  of  the  parties 
would  depend  upon  who  sues  first,  for  if  the  respondent 
had  not  first  sued,  he  could  certainly  have  set  up  the 
inferiority,  and  have  afterwards  sued  for  the  special 
damage.  But  such  rights  cannot  depend  on  the  accident, 
whether  one  writ  or  the  other  is  first  issued  : See  per 
Hannen,  J.,  in  Davis  v.  Hedges,  L.  R.  6 Q.  B.  690-1.  The 
maxim  nemo  bis  vexari,  etc.,  is  invoked  for  the  appellant, 
and  it  is  admitted  that  a person  suing  must  sue  once  for  all, 
but  that  is  all  that  is  required,  and  the  respondent  has 
complied  with  the  rule.  He  claimed  and  obtained  in  his 
action  all  that  he  ever  wished  to  sue  for,  and  would  never 
have  renewed  the  litigation.  It  does  not  follow,  however^ 
that  he  cannot  reserve  the  defence  of  the  worthlessness  of 
the  article  in  case  he  should  ever  be  sued  for  it,  of  which 
he  may  be  uncertain.  There  is  a plain  distinction  in  reason 
between  suing  for  a claim  and  using  it  to  mitigate  damage. 
The  American  case  of  Barker  v.  Cleveland,  19  Mich.  230, 
is  the  only  one  at  all  applicable,  but  that  is  based  on  the 
erroneous  assumption  that  the  mere  bringing  the  action  on 
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the  warranty  affirms  the  contract,  and  shews  that  it  was 
performed,  and  therefore  entitles  the  vendor  to  recover  the 
whole  contract  price.  All  that  the  action  affirms  is,  that 
there  was  a contract  made,  not  that  it  was  performed,  or 
that  the  purchaser  is  liable  for  the  whole  contract  price. 

Maclennan,  Q.  C.,  in  reply.  The  respondent,  by  admit- 
ting that  he  does  not  claim  the  right  to  sue  but  merely  to 
mitigate,  disposes  of  the  case,  for  the  right  to  mitigate  can 
only  arise  where  there  is  a right  to  bring  a cross-action. 
The  case  of  Barker  v.  Cleveland  is  clearly  good  law,  and  in 
effect  shews  that  there  cannot  be  a double  satisfaction. 

January  22nd,  1876.  Burton,  J.  (a) — I retain  the 
opinion  I formed  at  the  trial,  that  as  the  defendant  had 
exercised  his  option,  and  had  sued  upon  the  warranty,  in 
which  action  he  might  have  recovered  both  general  and 
special  damages,  he  was  precluded  from  setting  them  up 
again  in  reduction  of  damages  in  a suit  for  the  price. 

In  the  converse  case,  as  in  Mondel  v.  Steel,  8 M.  & W. 
858,  the  action  was  to  recover  for  some  special  damages 
beyond  the  mere  inferiority  of  the  article,  but  arising  out  of 
it.  Such  special  damages  could  not  have  been  given  in  evi- 
dence, nor  allowed  for  in  the  former  action,  and  on  that 
express  ground  the  second  action  was  permitted.  But  even 
where  the  inferiority  is  set  up  in  reduction  of  damages,  if 
the  defendant  fails  to  substantiate  it,  or  obtains  an  inade- 
quate reduction,  his  right  of  action  would  be  extinguished. 

Hannen,  J.,  in  giving  judgment  in  Davis  v.  Hedges,  L.  R. 
6 Q.  B.  687,  at  p.  691,  says:  “We  do  not  mean  to  throw 
the  least  doubt  on  the  cases  which  establish  the  general 
rule,  that  when  a party  to  a litigation  has  the  oppor- 
tunity to  raise  some  question,  and  does  not  avail  himself 
of  it,  he  is  in  no  better  position  than  if  he  had  raised  it.” 

Mr.  Robinson  admitted  on  the  argument  that  he  could 
not,  after  recovering  special  damages  in  an  action  on  the 
warranty,  bring  a second  action  to  recover  the  general 

(a)  Present. — Draper,  C.  J.  of  Appeal,  Burton,!.,  Patterson,  J., 
-and  Moss,  J. 
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damages  or  damages  for  the  inferiority  merely — the  damages 
which  he  is  entitled  to  set  ofl  if  he  elects  to  do  so ; but  he 
contended  that  this  was  an  exception  to  the  genera]  rule, 
and  that  the  vendee  could  sever  his  causes  of  action,  whether 
he  brought  an  action  on  the  warranty  or  set  the  matter  up 
as  a defence  in  an  action  for  the  price:  but  he  cited  no 
authority  for  that  contention.  The  same  reasons  which 
would  prevent  a recovery  in  a second  action,  hold  good 
against  the  damages  being  subsequently  set  off.  According 
to  the  legal  maxim  “ transit  in  rem  judicatam”  the  cause 
of  action  is  changed  into  matter  of  record  which  is  of  a 
higher  nature,  and  the  inferior  remedy  is  merged  in  the 
higher.  The  judgment  of  a Court  of  Record  changes  the 
nature  of  that  cause  of  action,  and  not  only  prevents  its 
being  the  subject  of  another  suit,  but  the  cause  of  action 
being  single,  it  cannot  afterwards  be  divided  into  two : 
BucJcland  v.  Johnson,  15  C.  B.  144. 

In  Gibbs  v.  Cruikshank , L.  R.  8 C.  P.  454,  a judgment  in 
replevin  was  held  a bsr  to  an  action  of  trespass  to  the 
goods,  although  a nominal  verdict  only  was  taken  for  the 
cost  of  preparing  the  bond,  as  the  special  damage  was 
recoverable.  “ It  seems  to  me,”  said  Mr.  Justice  Brett  in 
delivering  judgment  in  that  action,  at  p.  463,  “That 
wherever,  in  a common  law  action,  the  plaintiff  can  re- 
cover damages,  he  must  be  entitled  to  recover  all  the 
legal  damages  he  has  sustained.  Some  of  these  damages  are 
called  common  and  others  special  damages.  There  is  no 
essential  difference  between  the  two,  further  than  that  the 
latter  must  be  specially  mentioned  in  order  to  give  notice 
to  the  defendant  that  they  are  claimed  * * * The  re- 

sult is  that  the  plaintiff  has  already  recovered  damages  in 
respect  of  the  same  cause  of  action  in  a form  of  action  in 
which  he  could  have  recovered  the  damages  which  he  now 
claims.” 

It  was  also  urged  that  as,  at  the  time  of  bringing  the 
action  on  the  warranty,  the  price  had  not  been  paid,  non 
constat  that  it  would  ever  be  enforced;  but  that  is  not 
material,  as  the  purchaser  is  still  liable  for  it,  and  an  enquiry 
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concerning  the  amount  of  damages  sustained  by  breach  of 
warranty,  does  not  necessarily  involve  the  contract  price. 
The  vendee  snes  to  recover  the  difference  between  the 
actual  value  of  the  article  received,  and  what  its  value 
would  be  if  it  answered  the  warranty,  and  the  sum  paid  or 
agreed  to  be  paid  is  foreign  to  the  enquiry.  The  action  on 
the  warranty  affirms  the  sale , but  the  vendee  is  entitled,  as 
part  of  his  damages,  to  recover  the  difference  in  the  value 
between  the  article  as  it  is,  and  as  it  would  be  if  it 
answered  the  warranty.  If  the  parties  proceed  on  the 
theory  of  the  total  rescission  of  the  contract  and  bring  a 
suit  on  that  basis,  the  enquiry  of  the  contract  price  and 
the  amount  paid  is  of  the  first  importance — such  payment 
constitutes  usually  the  leading  item  of  damages,  and  a 
judgment  recovered  in  such  a suit  precludes  the  vendor 
from  ever  maintaining  a suit  for  the  price,  or  any  part  of  it. 

I regret  exceedingly  we  had  not  the  advantage  of  hearing 
the  reasons  of  the  Common  Pleas  for  their  decision,  though 
no  doubt  every  ground  that  could  be  adduced  in  support 
of  that  decision  was  urged  by  Mr.  Robinson  and  Mr.  Bethune 
in  the  able  argument  before  us.  I have  been  unable  to 
convince  myself  that  my  first  view  was  wrong.  It  is  some- 
what singular  that  no  express  authority  can  be  found  on 
the  subject. 

Patterson,  J.— The  plaintiff  sues  for  goods  sold  and 
delivered,  work  done  and  materials  provided,  &c.,  and 
claims  by  his  particulars  the  price  of  a “ Four-foot  Samp- 
son Turbine  Water  Wheel.”  The  Sampson  wheel  appears 
from  the  evidence  to  be  a patent  wheel  invented  by  one 
Cole,  and  of  which  the  plaintiff  is  a manufacturer. 

The  defendant  says  in  his  evidence  that  he  had  in  his 
mill  a wheel  called  the  “ Slater  Wheel” : that  he  told  the 
plaintiff  that  that  wheel  was  not  of  sufficient  power,  and 
the  plaintiff  recommended  the  Sampson  wheel,  and  said  he 
would  put  in  one  of  those  wheels.  The  defendant  further 
says  : “ I told  him  I had  heard  objections  to  it,  and  he  said 
he  would  undertake  with  the  patent  gates  that  the  Samp- 
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son  wheel  would  surpass  any  other.  I explained  to  him 
the  nature  of  the  mills,  &c.,  and  he  said  that  the  head  there 
would  be  quite  sufficient  with  his  wheel  to  turn  the  whole 
machinery.  He  said  he  would  do  the  same  as  the  Port 
Perry  people  as  to  guaranteeing.  [There  is  no  explanation 
of  what  this  refers  to.]  I asked  him  the  price.  I said  that 
that  if  the  gates  would  have  the  effect  spoken  of,  I should 
prefer  a four-foot  wheel.  He  said  $400,  without  the  gates, 
and  $430  with  them.”  Nothing  was  said  about  $550.” 

The  plaintiffs’  evidence  as  to  the  sale  of  the  wheel  does 
not  differ  substantially  from  that  of  the  defendant,  except 
as  to  the  price.  He  says  he  was  employed  by  the  defend- 
ant, who  called  at  the  Works,  and  ordered  a four-foot 
wheel  for  $550. 

The  verdict  is  for  the  plaintiff  for  $550. 

At  the  trial  the  plaintiff  put  in  evidence  an  exemplifica- 
tion of  a judgment  recovered  against  him  by  the  defendant 
for  damage  in  respect  of  the  wheel  in  question.  The  decla- 
ration in  that  action  contained  three  counts,  each  of  which 
charged  a warranty  of  the  wheel,  and  there  was  also  a money 
count.  It  is  not  very  easy  to  understand  the  postea,  which, 
is  very  carelessly  and  unskilfully  drawn.  It  shews,  how- 
ever, that  the  finding  was  for  the  plaintiff  in  that  action 
as  to  the  breach  of  warranty  charged  in  the  third  count ; 
while  there  is  no  issue  applicable  to  the  breach  of  warranty 
charged  in  the  second  count ; and  while  the  breach  in  first 
count  is  put  in  issue,  but  the  issue  is  not  disposed  of,  or  at 
least  there  is  no  finding  which  covers  the  terms  in  which 
the  warranty  is  charged  in  the  first  count.  There  was  a 
general  verdict  for  the  plaintiff  for  $438,  for  which 
amount,  together  with  costs,  the  plaintiff  had  judgment 
and  satisfaction. 

The  result  is,  that  the  now  defendant  recovered  damages, 
for  breach  of  a warranty  that  the  wheel  in  question  was 
reasonably  fit  for  the  purpose  for  which  it  was  required . 

In  connection  with  the  defendant’s  evidence  at  the  trial 
in  this  case,  the  learned  Judge  makes  the  following  note. 
[The  learned  Judge  then  stated  the  note,  as  set  out  in  the 
statement.] 

45 — VOL.  xxyi  c.p. 
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There  was  no  defence  attempted  on  any  other  other 
ground,  the  further  contest  being  merely  as  to  the  agreed 
price  of  the  wheel. 

It  was  shewn  that  the  wheel  was  delivered  to  the 
defendant,  and  put  in  his  mill : that  efforts  were  made  to 
get  it  to  wmrk  as  required,  but  that  it  was  unfit  to  drive 
the  mill  with  the  water  power  which  there  was,  and  that  it 
was  taken  out  by  the  defendant  and  replaced  by  a wheel 
of  a different  kind. 

This  evidence  was  not  left  to  the  jury  as  evidence  of 
breach  of  warranty.  It  was  not  contended  that  the  wheel 
bad  been  rejected  or  returned,  or  that  the  property  in  it 
had  not  passed  to  and  remained  in  the  defendant,  and  pro- 
bably after  the  former  action,  it  could  not  have  been  so 
contended. 

The  only  defence  made  at  the  trial,  or  now  raised  by  the 
rule  nisi , was,  that  to  which  the  rejected  evidence  was  to 
have  been  addressed. 

The  case  does  not  seem  to  me  to  involve  much  difficulty 
when  the  character  and  legal  effect  of  the  dealing  between 
the  parties  is  clearly  kept  in  view. 

The  purchase  was,  in  effect,  the  purchase  of  a specific 
chattel.  The  wheel  may  not  have  been  present  or  may  not 
have  been  in  existence  when  the  bargain  was  made ; but  it 
was  a machine  of  a definite  and  known  description.  The 
defendant  may  have  ordered  a wheel  of  this  kind  in  defer- 
ence to  the  plaintiff’s  recommendation  of  it,  and  relying  on 
its  being  capable  of  doing  what  the  plaintiff  said  it 
would  do ; but  still  the  order  was  for  the  particular  wheel. 
The  order  would  not  have  been  satisfied  by  the  delivery 
of  a “ Slater  wheel,”  or  a “ Leffel  wheel,”  or  any  of  the 
other  wheels  which  the  parties  tell  us  were  discussed  be- 
tween them. 

It  is  well  settled  by  such  cases  as  Ollivant  v.  Bayley , 5 
Q.  B.  288;  Chanter  v.  Hopkins,  4 M.  & W.  399;  and 
Prideaux  v.  Bunnett,  1 C.  B.  N.  S.  613,  that  an  order  of 
this  kind  is  equivalent  to  the  purchase  of  a specific  chattel. 
On  such  a sale  there  would  be  no  implied  warranty,  as 
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shewn  by  many  cases,  including  those  just  cited,  and  such 
cases  as  Parson  v.  Sexton , 4 C.  B.  899  ; Prideaux  v. 
McMurray , 2F.&F.  224  ; Malian  v.  iMZo/,  17  C.  B.  N. 
S.  588  ; Turner  v.  MucJdow,  8 Jur.  N.  S.  870  ; Heyworthy. 
'Hutchinson,  L.  B.  2 Q.  B.  447. 

The  case  of  Turner  v.  MucJdow  shews  also,  that  in  the 
absence  of  an  express  warranty,  the  only  question  of  fact 
would  have  been,  “ Did  the  wheel  delivered  reasonably 
answer  the  description  of  a four-foot  Sampson  wheel,” — a 
fact  which  is  not  in  contest  here. 

The  express  warranty  in  this  case  was,  that  the  wheel 
should  be  fit  for  the  purpose  for  which  it  was  wanted,  viz. : 
to  drive  the  defendant’s  machinery  with  the  existing  water 
power.  This  warranty  would  be  broken  by  the  failure  of 
the  wheel,  either  from  inherent  defects  in  its  material  or 
workmanship,  or  from  the  fact  that  a wheel  of  that  kind 
was  not  adapted  to  the  work  to  be  done.  It  is  only  in  the 
last  particular  that  any  complaint  seems  to  be  made.  It  is 
not  hinted  by  the  defendant  or  his  witnesses  that  the  wheel 
was  not  sound  and  strong  and  a good  one  of  its  kind,  though 
it  proved  not  to  be  of  the  kind  that  was  suited  for  the  situ- 
ation. But  even  if  the  complaint  had  been  of  inherent 
defects,  the  remedy  would  equally  have  to  be  sought  under 
the  warranty. 

If  this  were  not  so — if  it  could  be  held  that,  apart  from 
the  warranty,  it  would  be  competent  to  shew  that,  by 
reason  of  inferiority  of  materials  or  workmanship,  the  wheel 
was  not  worth  the  contract  price — it  would  not  follow  that 
a new  trial  should  be  granted ; because  the  fair,  and  indeed 
the  only  construction  of  the  evidence  given  and  of  the  terms 
in  which  the  further  evidence  was  tendered,  is,  that  no  such 
inferiority  was  intended  to  be  asserted ; and  a new  trial  is 
not  to  be  granted  for  the  rejection  of  evidence,  unless,  in  the 
opinion  of  the  Court,  some  substantial  wrong  or  miscarriage 
has  been  thereby  occasioned  in  the  trial  of  the  action  : 
Administration  of  Justice  Act,  1874,  sec.  34. 

We  arrive  then  at  the  result  that  the  defendant  asks  to 
apply  in  diminution  of  the  price  the  damages,  or  some  dam- 
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ages,  for  breach  of  the  warranty  that  the  wheel  was 
reasonably  fit  for  the  purpose  for  which  it  was  required ;; 
and  this  is  precisely  the  warranty  set  out  in  the  third  count 
in  the  former  action,  and  for  the  breach  of  which  the  defen- 
dant recovered. 

It  is  not  contended  for  the  defendant  that  he  can  twice 
recover  the  same  damages  : but  I understand  his  contention 
to  be,  that  in  this  action,  in  which  the  plaintiff  claims,  not  on 
a special  count  on  the  contract  for  the  delivery  of  a specific 
article  at  an  agreed  price,  but  on  the  money  count  only,  he 
must  recover  simply  quantum  valebat,  without  reference  to 
the  former  action,  further  than  as  perhaps  it  may  shew 
that  he  is  not  entitled  to  sue  for  the  contract  price,  because 
it  was  there  found  that  he  had  not  performed  the  contract 
on  his  part ; or  that  it  may  be  shewn  that  when  the  defen- 
dant brought  his  action  on  the  warranty  he  did  not  recover 
all  the  damages  to  which  he  was  entitled,  but  kept  back 
some  part  of  them  which  he  can  now  use  in  diminution  of 
the  price. 

The  first  of  these  grounds  is  answered  by  what  I have 
already  shewn.  The  form  of  the  count  makes  no  difference 
On  a special  count  the  plaintiff  would  recover  the  full  price 
if  he  shewed  that  he  delivered  a four-foot  Sampson  wheel, 
unless  the  defendant  proved  a warranty  and  damages  from 
the  breach  of  it ; and  if  such  damages  were  proved,  the 
plaintiff  would  still  recover  on  the  special  count,  though  for 
a reduced  amount,  as  the  claim  deducted  is  in  the  nature 
of  a cross  demand,  and  is  allowed  to  be  deducted,  not  because 
the  contract  of  sale  was  not  fulfilled,  but  because  a collateral 
contract  of  warranty  was  broken,  and,  to'  avoid  circuity  or 
multiplicity  of  actions,  the  modern  practice  is  to  allow  the 
deduction  ; and  on  the  common  money  count  the  plaintiff 
is  entitled  to  the  full  contract  price  of  specific  goods,  sold 
at  a certain  price,  unless  the  same  light  to  deduct  arises.. 

The  cases  are  very  numerous  in  which,  in  actions  on  the 
common  counts,  plaintiffs  have  been  held  entitled,  in  the 
absence  of  a warranty,  to  recover  the  full  contract  price. 
I have  already  cited  some  of  those  cases. 
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It  is  only  when  the  goods  delivered  are  not  the  goods 
which  were  contracted  for,  and  when  therefore  the  plaintiff 
has  failed  on  his  part,  that  he  recovers  only  on  a quantum 
meruit as  under  such  facts  as  in  the  case  of  Cousins  v. 
Paddon , 2 C.  M.  & R.  517 ; or  as  pointed  out  by  Lord 
Abinger  in  his  judgment  in  Chanter  v.  Hopkins,  4 M.  & 
W.  399,  at  p.  404. 

As  to  the  second  ground,  the  question  of  fact  has  to  be 
met, — how  does  it  appear  that  all  the  damages  were  not 
recovered  in  the  former  action  ? 

The  form  of  the  rule  nisi  assumes  that  it  is  known,  or 
can  be  shewn  in  some  way,  that  “ the  price  of  the  article 
did  not  form  an  element  in  the  computation  of  the  damages 
in  the  former  action/’  I suppose  this  means  that  the 
recovery  in  the  former  action  was  only  in  respect  of  special 
damage,  beyond  the  damage  arising  from  having  on  hand 
a useless  machine  in  place  of  an  efficient  one. 

I do  not  understand  how  this  is  to  appear.  If  only  the 
special  damage  was  capable  of  being  recovered  in  the  action, 
cadit  quoestio  : but  if  further  damage  could  have  been 
recovered,  how  is  it  to  appear  that  it  was  not  recovered,  or 
that,  at  all  events,  the  whole  claim  was  not  adjudicated 
upon  ? It  cannot  be  contended  that  a jury  in  this  case  is 
to  be  asked  to  say  what  were  the  elements  in  the  compu- 
tation of  unliquidated  damages  in  another  case. 

It  is  not  contended  that,  in  the  action  on  the  warranty, 
the  now  defendant  could  not  have  recovered  all  the  dam- 
ages to  which  the  breach  of  the  warranty  entitled  him,  nor 
is  it  contended  that  he  could  bring  a second  action  on  the 
warranty : and  Mr.  Robinson  fairly  and  clearly  stated  the 
real  distinction  on  which  the  question  turns  to  be  between 
suing  and  mitigating  damages  ; the  claim  of  the  defendant 
being  that  he  can  set  up,  by  way  of  mitigation  of  damages, 
a claim  which  he  could  not  now  enforce  by  action. 

The  expression  “ mitigation  of  damages,”  is  scarcely  accu- 
rate, and  rather  tends  to  create  confusion  of  ideas,  by 
* importing  that  the  plaintiff’s  claim  is  unliquidated.  The 
plaintiff’s  claim  here  is  for  a debt,  properly  so  called,  and 
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would  never  have  been  for  damages,  except  in  the  merely 
technical  sense  in  which,  in  the  disused  action  of  indebitatus 
assumpsit , he  would  have  recovered  the  amount  as  damages 
on  the  implied  promise  to  pay  the  debt. 

The  right  asserted  is  not  a right  to  mitigate  damages, 
but  to  use  in  diminution  of  the  debt  a claim  which  the 
modern  practice  allows  to  be  so  used,  but  which  formerly 
would  only  have  formed  the  ground  of  a cross  action.  If 
allowed,  it  reduces  the  plaintiff’s  claim,  not  because  his 
debt  was  ever  less  than  the  agreed  price,  but  because  a 
collateral  claim  for  damages  is  allowed  to  be  deducted  from 
the  debt. 

Iri  the  case  of  Davis  v.  Hedges,  L.  R.  6 Q.  B.  687,  Mr. 
Justice  Hannen,  giving  the  judgment  of  the  Court,  fully 
states  the  law  on  this  subject,  as  settled  in  Mondel  v.  Steel, 
8 M.  & W.  858,  and  other  cases,  with  the  additional  point 
decided  by  the  judgment  which  he  pronounced. 

The  difference  between  the  case  of  Davis  v.  Hedges  and 
this  case  is,  that  in  Davis  v.  Hedges  the  plaintiff  exercised 
his  option  by  paying  the  price  in  full,  and  then . brought 
his  action  on  the  warranty.  In  this  case  the  defendant 
has  exercised  his  option  by  first  bringing  his  action  on  the 
warranty,  and  recovering  damages  for  the  breach  of  it ; and 
he  now  seeks  to  use  the  damages  or  some  of  the  damages 
occasioned  by  that  breach  in  diminution  of  the  price. 

The  precise  point  of  law  here  raised  has  not  been  directly 
decided  by  any  case  in  England  or  here,  although  I think 
there  is  no  difficulty  in  applying  to  it  the  principles  settled 
by  the  cases  to  which  I have  referred. 

In  Mayne  on  Damages,  2nd  ed.,  p.  130,  the  subject  is 
thus  treated:  “Where  the  article  has  not  been  returned,  the 
measure  of  damage  will  be  the  difference  between  its  value, 
with  the  defect  warranted  against,  and  the  value  which  it 
would  have  borne  without  that  defect.  * * It  is  quite 

clear  that  this  rule  does  complete  justice  where  the  stipu- 
lated price  has  been  paid,  and  it  is  presumed  that  the  same 
rule  would  apply  where  the  price  had  not  been  paid,  as  the 
purchaser  would  still  be  liable  to  an  action  for  it.  A. 
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question  might  arise,  however,  as  to  the  effect  of  a recovery 
for  breach  of  warranty,  supposing  the  purchaser  to  be  sub- 
sequently sued  for  the  price.  The  general  rule  in  such 
cases  is,  that  the  inferiority  of  the  article  may  be  given  in 
evidence  in  reduction  of  damages.  Could  this  be  done  under 
the  circumstances  supposed  ? Take  the  case  of  a horse  sold 
for  £100  with  a warranty,  and  assume  that  sum  to  be  its 
real  value  if  sound.  It  turns  out  to  be  unsound,  and  is  re- 
sold for  £30.  The  purchaser  sues  on  his  warranty,  and 
recovers  £70.  The  sums  make  up  the  £100  for  which  he 
is  liable,  and  no  injury  is  done  him.  But  if,  when  sued  for 
the  price  of  the  horse,  he  could  set  up  its  unsoundness,  so 
as  to  reduce  the  damages  to  £30,  it  is  plain  that  he  would 
pocket  £70  by  the  transaction.  It  is  conceived  that  he 
would  be  precluded  from  doing  so  by  the  former  recovery.” 

I entirely  agree  with  the  learned  author  in  the  conclusion 
at  which  he  arrives,  but  I do  not  share  the  hesitancy  with 
which  he  seems  to  state  it,  and  which  arises,  I think,  from 
stating  it,  incorrectly  as  it  seems  to  me,  as  an  exception  to 
a general  rule. 

I do  not  think  the  statement  accurate,  or  at  all  events 
sufficiently  precise,  that  the  general  rule  is,  that  the 
inferiority  may  be  given  in  evidence  in  reduction  of 
damages.  That  may  be  a correct  statement  of  the  general 
rule,  when  the  action  is  on  a quantum  meruit.  But  in 
the  case  of  a specific  chattel,  sold  at  an  agreed  price,  I take 
the  rule  to  be  that  where  the  purchaser  has  a right  of  action 
on  a warranty,  he  has  the  choice  of  two  modes  of  enforcing 
that  right,  viz.,  either  by  suing  on  the  warranty,  or  insisting 
on  a diminution  of  the  price.  In  either  case  it  is  the  right 
of  action  that  is  asserted,  and  the  conclusion  of  Mr.  Mayne 
results  from  the  general  rule  that  by  the  recovery  on  the 
warranty  the  right  of  action  is  gone. 

I rest  my  decision  on  two  grounds : First,  that  the  de- 
fendant has  in  fact  received  satisfaction  for  all  the  damages 
to  which  the  breach  of  warranty  entitled  him,  which  I take 
to  be  the  conclusive  effect  of  the  judgment  recovered  and 
satisfied ; and  secondly,  that  the  right  of  action  on  the 
warranty  being  gone,  there  is  no  independent  right  to 
recover  damages  by  way  of  deduction  from  the  price. 
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I think  the  appeal  should  he  allowed  with  costs,  and  the 
rule  nisi  discharged. 

Moss,  J. — In  this  case  I have  the  misfortune  to  differ 
from  the  rest  of  the  Court. 

The  argument  for  the  appellant  was  rested  very  much 
upon  the  proposition  that  the  transaction  between  the 
parties  was  equivalent  to  the  sale  of  a specific  ascertained 
chattel,  and  this  view  has  been  adopted  by  my  learned 
brethren.  It  does  not  appear  to  me  that  it  is  essential  to 
the  decision  of  this  appeal  to  determine  whether  that  was 
the  true  character  of  the  transaction ; but  if  it  be,  I cannot 
satisfy  myself  that  this  is  the  necessary  result  of  the 
evidence. 

The  appellant  and  respondent  themselves  were  the  only 
witnesses  who  gave  an  account  of  the  bargain.  The 
appellant,  in  his  examination-in-chief,  merely  stated  that 
the  respondent  ordered  a four-foot  wheel  for  $550.  In  his 
re-examination  he  added  that  it  was  a Sampson  wheel 
which  was  ordered.  The  respondent’s  version  of  what 
occurred  is  as  follows  : “ I told  him  (the  appellant)  I had  a 
wheel  which  was  not  sufficient  power:  He  referred  to  the 

Sampson  wheel,  and  said  he  would  put  in  one  of  these 
wheels.  I told  him  I had  heard  objections  to  it,  and  he 
said  he  would  undertake,  with  the  patent  gates,  that  the 
Sampson  wheel  would  surpass  any  other.  I explained  to 
him  the  nature  of  the  mills,  &c.,  and  he  said  that  the 
head  there  would  be  quite  sufficient  with  his  wheel  to  turn 
the  whole  machinery.  He  said  he  would  do  the  same  as 
the  Port  Perry  people  as  to  guaranteeing.  I asked  him  the 
price.” 

Now,  up  to  this  point,  I cannot  find  any  evidence  that 
the  respondent  gave  the  appellant  an  order  for  any  wheel. 
The  respondent  does  not  appear  to  have  examined  any 
wheel,  or  to  have  formed  any  judgment  on  the  fitness  of 
the  Sampson  wheel.  What  he  wanted  was  a wheel  of  suf- 
ficient power  to  turn  his  machinery  with  the  head  of  water 
he  possessed.  He  explained  the  circumstances  to  the 
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appellant,  who  recommended  the  Sampson  wheel ; but  to 
the  respondent  it  was  a matter  of  indifference  whether  the 
wheel  he  got  was  a Sampson  or  a Leffier,  or  any  other 
designated  wheel,  provided  it  was  sufficient  to  do  the  work 
required.  Nothing  had  been  said  about  the  size  of  the 
wheel,  and  if  the  evidence  had  stopped  at  this  point,  it 
seems  to  me  that  it  could  not  have  been  successfully  con- 
tended that  there  was  any  order  of  a specific  wheel.  It 
would,  I think,  have  been  clearly  left  for  the  appellant  to 
determine  the  proper  size.  The  purchase  would  have  been 
of  a Sampson  wheel  of  proper  dimensions  for  working  the 
respondent’s  machinery  with  the  available  head  of  water. 

The  evidence  then  proceeds : “ I said,  that  if  the  gates 
would  have  the  effect  spoken  of,  I should  prefer  a four-foot 
wheel.  He  said  $100  without  the  gates,  and  $130  with 
them.” 

This  does  not  appear  to  me  to  amount  to  an  absolute 
order  for  a four-foot  wheel.  The  respondent  is  still  relying 
upon  the  appellant’s  skill  and  judgment.  His  one  object 
still  is  to  get  a wheel  of  sufficient  power,  and  he  only 
expresses  a preference  for  a particular  wheel  of  a particular 
size,  if  it  will  answer  the  desired  purpose,  leaving  it  to  the 
appellant  to  decide  upon  its  fitness  and  to  make  the  selection. 

It  was  then  a question  for  the  jury,  between  the  appel- 
lant’s statement  and  the  respondent’s.  If  they  had  preferred 
the  latter,  I do  not  think  the  transaction  could  be  properly 
treated  as  a purchase  by  respondent  of  a specific  chattel. 
In  this  view  the  class  of  cases  relied  upon  in  support  of 
the  appellant’s  contention,  of  which  Chanter  v.  Hopkins, 
4 M.  & W.  399,  and  Prideaux  v.  Bunnett,  1 C.  B.  N.  S. 
613,  are  good  examples,  have  but  little  application. 

The  point  really  decided  »in  these  cases  is,  that  where  the 
purchase  is  of  an  ascertained  known  article  of  a particular 
description,  there  is  no  implied  warranty  that  it  shall  be 
fit  for  the  purpose  for  which  the  buyer  intended  to  use  it, 
and  that  consequently,  in  the  absence  of  fraud  or  express 
warranty,  he  must  pay  the  full  contract  price,  although  the 
article  may  prove  valueless  to  him. 

46 — vol.  xxvi  c.p. 
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But  in  the  view  of  the  evidence  to  which  I have  referred, 
this  case  would  rather  fall  within  that  class  which  is 
pointed  out  by  Lord  Abinger  in  his  judgment  in  Chanter 
v.  Hopkins,  4 M.  & W.  399,  at  p.  404,  to  be  entirely  dis- 
tinguishable from  the  case  of  a sale  of  a specific  chattel 
with  a warranty,  viz.,  where  the  article  delivered  is  not 
really  the  article  contracted  to  be  sold.  In  that  case  the  pur- 
chaser cannot  be  called  upon  to  pay  the  contract  price.  Not 
having  received  the  article  for  which  he  bargained,  he  is  at 
liberty  to  return  it,  but  if  instead  of  returning  he  keeps  it, 
he  is  liable,  not  upon  the  original  contract,  but  upon  a new 
implied  contract  to  pay  quantum  valebat  : Poulton  v. 
Lattimore,  9 B.  & C.  263.  I refer  also  to  the  remarks  of 
Parke,  B.,  in  Mondel  v.  Steel,  8 M.  & W.  865,  869. 

It  is  objected  that  this  point  was  not  specifically  raised 
at  the  trial ; but  it  is  clear  that  the  respondent  tendered 
evidence  of  the  defective  quality  of  the  wheel ; for  the 
learned  Judge  in  his  note  of  his  ruling,  expressly  says : “It 
was  optional  with  the  defendant  to  set  up  the  defective 
quality  as  a defence,  or  in  a cross-action  to  go  both  for 
that  and  for  special  or  consequential  damages.” 

In  the  view  of  the  case  which  I am  at  present  endeavour- 
ing to  explain,  this  evidence  seems  to  me  to  have  been 
admissible  and  material ; and  I cannot  say  that  its  rejection 
may  not  have  caused  a miscarriage  of  justice  at  the  trial. 

The  defendant  had  the  right  to  submit  it  to  the  jury, 
even  if,  upon  objection  taken,  he  did  not  explain  the  grounds 
of  its  admissibility  with  clearness  or  precision.  The 
question  now  is,  not  whether  the  defendant  offered 
convincing  reasons  for  the  reception  of  the  evidence  as  to 
defective  quality,  but  whether  evidence  of  that  character, 
when  tendered,  was  legally  admissible.  If  at  the  stage 
of  the  case  which  had  then  been  reached,  it  was  still  a 
question  for  the  jury  whether  the  transaction  really  was  a 
purchase  of  an  ascertained  chattel,  or  whether  the  article 
delivered  was  that  contracted  for,  it  seems  to  me  clear  that 
the  rejected  evidence  should  have  been  received. 

I may  here  notice  another  point  that  has  been  urged 
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against  the  respondent,  namely,  that  neither  he  nor  his 
witnesses  even  hint  that  the  wheel  was  not  strong  or 
not  a good  one  of  its  kind. 

It  appeared  to  me  that  the  respondent  was  precluded  by 
the  ruling  complained  of  from  entering  into  any  evi- 
dence of  that  character.  The  learned  Judge  held  that, 
although  he  could  have  set  up  defective  quality  as  a 
defence,  if  he  had  not  himself  sued,  the  recovery  of 
damages  by  him  in  the  action  he  had  brought  deprived 
him  of  that  right.  After  the  ruling,  the  question  in  con- 
troversy was  necessarily  narrowed  to  the  contract  price. 

But  supposing  the  case  is  to  be  dealt  with  £ts  if  the 
contract  were  for  the  sale  of  a specific  chattel,  was  the 
ruling  of  the  learned  Judge  correct?  Was  the  respondent 
precluded  from  setting  up  the  worthlessness  or  the  inferiority 
of  value  of  the  article,  as  a defence  in  whole  or  in  part, 
because  he  had  recovered  damages  for  breach  of  a warranty 
that  it  was  reasonably  fit  for  the  purpose  for  which  it  was 
purchased  ? I confess  I have  felt  much  doubt  upon  this 
question.  I fully  recognize  the  force  of  the  argument,  that 
but  for  the  express  warranty  the  respondent  could  not,  if 
he  had  purchased  this  specific  chattel,  have  recovered  any 
damages  in  an  action  brought  by  himself,  or  avoided  pay- 
ment of  the  full  contract  price  in  an  action  brought  by  the 
appellant ; and  that  it  is  for  the  breach  of  this  warranty 
he  has  actually  recovered  damages. 

I am  sensible  of  the  necessity  of  preserving  intact  the 
rule  that  prevents  a plaintiff  from  splitting  up  demands 
that  are  founded  on  the  same  cause  of  action.  If,  therefore,, 
the  respondent  could,  as  the  learned  Judge  thought  he  could, 
have  recovered  in  his  action  damages  in  respect  of  the 
defective  quality  or  inferiority  of  value,  there  are  weighty 
considerations  in  favour  of  the  opinion  that  he  should  now 
be  estopped  from  denying  such  recovery.  But  after  anxious 
consideration,  and  after  having  enjoyed  the  advantage  of 
perusing  the  opinion  of  my  brother  Patterson,  I am  unable 
to  concur  in  the  view  that  he  could,  under  the  circumstances 
that  are  shewn  to  have  existed,  have  so  recovered.  He  had 
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not  paid  the  appellant  any  money  or  given  him  any 
security.  He  had  assumed  to  return  the  machine.  He  had 
not  been  sued  for  the  price. 

Now,  still  assuming  this  to  have  been  the  purchase  of  a 
specific  chattel,  the  case  of  Mondel  v.  Steel,  8 M.  & W.  858, 
shews  that,  at  all  events,  just  before  bringing  his  action, 
the  respondent  had  the  right  to  defend  himself  pro  tanto 
against  an  action  for  the  price,  by  shewing  inferiority  of 
value ; and  also  to  bring  an  action  for  the  recovery  of 
special  damages.  Indeed,  his  claim  for  the  latter  could  not 
have  been  made  available  as  a defence. 

“ Formerly,”  says  Parke,  B.,  at  p.  870,  “it  was  the  prac- 
tice, where  an  action  was  brought  for  an  agreed  price  of  a 
specific  chattel,  sold  with  a warranty  * * to  allow  the 

plaintiff  to  recover  the  stipulated  sum,  leaving  the  defend- 
ant to  a cross-action  for  breach  of  the  warranty  * * 

in  which  action,  as  well  the  difference  between  the  price 
contracted  for,  and  the  real  value  of  the  articles  or  of 
the  work  done,  as  any  consequential  damage,  might  have 
been  recovered.” 

He  then  traces  the  change  in  the  practice,  and  states,  at 
p.  871,  that  “ The  defendant  is  now  permitted  to  shew  that 
the  chattel  by  reason  of  the  non-compliance  with  the 
warranty  * * is  diminished  in  value.” 

He  afterwards  lays  down  the  rule,  that  to  the  extent  to 
which  the  defendant  obtains,  or  is  capable  of  obtaining,  an 
abatement  of  the  price  by  reason  of  the  breach  of  the 
contract  he  must  be  considered  as  having  received  satis- 
faction for  the  breach  of  contract,  and  is  precluded  from 
recovering  in  another  action  to  that  extent,  but  no  more. 

This  and  other  cases  plainly  recognize  the  right  of  the 
purchaser  to  divide  into  two  parts  his  claim  against  the 
vendor  in  respect  of  the  breach  of  warranty.  He  was  thus 
secured  against  the  inconvenience  and  possible  loss  of  being 
obliged  in  the  first  instance  to  pay  the  vendor  the  full  con- 
tract price,  and  afterwards  to  recover  from  him,  not  only 
sany  special  damages  to  which  he  may  be  entitled,  but  the 
inferiority  in  value. 
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It  seems  to  me  a fitting  deduction  to  hold,  that  where 
the  purchaser  brings  his  action  upon  the  warranty  before 
making  payment,  he  shall  be  restricted  to  the  recovery  of 
any  special  damages  he  has  sustained,  and  shall  not  be 
permitted  to  recover  for  inferiority  of  value,  for  the  simple 
reason  that  if  he  is  afterwards  sued  for  the  price  the  law 
affords  him  full  protection  by  enabling  him  to  assert  this 
inferiority  as  a ground  of  defence. 

I think  that  in  the  case  of  Church  v.  Abell,  it  would 
have  been  a proper  direction,  upon  the  question  of  damages, 
to  tell  the  jury  that  the  only  loss  or  prejudice  Church  had 
actually  sustained  was  in  respect  of  the  matters  for  which 
he  specially  claimed  compensation  : that  he  had  not  yet  paid 
or  been  called  upon  to  pay  the  amount  equivalent  to  the 
inferiority  of  value,  or  any  sum  whatever : that  it  was  not 
certain  that  any  demand  for  that  amount,  or  for  any  pay- 
ment, might  ever  be  made  upon  him,  because  Abell  might 
only  claim  the  fair  actual  value,  or  not  caring  to  dispute  the 
contention  that  it  was  valueless  might  make  no  claim  at  all ; 
and  that  at  any  rate  when  sued  Church  could  set  up  the 
inferiority  or  worthlessness  by  way  of  defence. 

We  are  bound,  upon  the  report  of  the  learned  Judge  who 
tried  the  case  now  in  appeal,  to  presume  that  the  respon- 
dent was  prepared  with  some  evidence  of  the  worthlessness 
of  the  article. 

We  must  assume  that  if  he  had  been  allowed  the  oppor- 
tunity of  submitting  this  evidence  to  the  jury,  he  might 
have  satisfactorily  established  that  it  was  of  no  value. 

Now,  if  this  were  the  true  state  of  the  case,  namely,  that 
the  machine  was  in  fact  valueless,  I think,  with  great 
deference,  that  the  rule  laid  down  by  the  learned  Judge 
would  lead  to  great  inconvenience  and  tend  to  increase 
litigation. 

It  is  only  necessary  to  consider  its  possible  application 
to  the  circumstances  connected  with  this  particular  trans- 
action. That  rule  would  compel  Church  to  sue  Abell  for 
$530,  beyond  his  special  damage,  although  he  had  not  paid, 
and  might  have  the  strongest  reasons  for  supposing  that 
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he  would  never  he  called  upon  to  pay  that  sum.  That  rule 
would  prevent  him,  in  the  conduct  of  his  suit,  from  acting 
upon  any  expectation  that  Abell  never  intended  to  claim 
that  the  machine  was  of  any  value.  That  rule  would 
constrain  him  to  recover  for  this  sum,  and  as  a consequence 
would  drive  Abell  into  commencing:  an  action  against  him 
for  precisely  the  same  sum,  even  if  the  parties  really  agreed 
in  the  position  that  the  machine  was  of  no  value,  and 
neither  desired  any  litigation  upon  that  point.  Church 
could  not  omit  to  claim  this  sum,  because  he  would  then 
be  exposed  to  a suit  in  which  he  would  be  compelled, 
according  to  that  rule,  to  pay  the  full  contract  price  for  the 
worthless  article.  Abell  must  then,  to  protect  himself, 
commence  an  action  for  the  whole  price,  although  if  no 
such  claim  had  been  made  he  might  have  been  content  to 
resume  possesssion  of  the  machine,  and  make  no  demand 
for  the  contract  price. 

In  my  judgment  no  arguments  founded  upon  mere 
technicality  should  suffice  for  the  establishment  of  a rule 
leading  to  consequences  so  inconvenient  and  unjust. 

I can  not  perceive  that  it  involved  any  violation 
of  the  rule  against  splitting  up  a cause  of  action  to  permit 
Church  to  say  in  his  action  that  he  only  claimed  for  the 
special  damages,  and  that  it  was  time  enough  to  discuss 
the  question  of  inferiority  or  worthlessness  if  Abell  prose- 
cuted him.  Why  should  Church  have  been  then  com- 
pelled to  advance  any  claim  in  respect  of  a matter  which 
he  was  content  to  let  rest  ? 

It  seems  to  me  that,  in  harmony  with  the  decisions  in 
Mondel  v.  Steel,  and  Davis  v.  Hedges,  it  is  a reasonable  rule 
to  lay  down  for  the  ascertainment  of  damages,  where  a pur- 
chaser with  a warranty  brings  an  action  before  he  has  paid 
the  contract  price,  or  at  least  rendered  himself  absolutely 
liable  to  pay  it,  as  by  giving  a bill  of  exchange  or  a pro- 
missory note,  that  he  shall  only  recover  the  amount  of  his 
special  damage,  and  that  he  shall  be  left  to  use  the  inferi- 
ority of  value  as  a weapon  of  defence,  if  the  vendor  claims 
from  him  the  full  contract  price. 
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It  was  much  pressed  on  the  argument  that  his  liability  to 
pay  the  full  contract  price  entitled  him  to  recover  to  the 
same  extent  as  if  he  had  actually  paid  ; but  if  the  correct 
rule  be  that  I have  just  stated,  the  patent  objection  to  this 
argument  is,  that  it  assumes  a degree  of  liability  which 
does  not  exist.  He  was  only  liable  to  pay  what  the 
appellant  could  by  law  compel  him  to  pay.  This,  according 
to  Mondel  v.  Steel,  was  not  the  contract  price,  but  the 
difference  between  it  and  the  inferiority  of  value.  For  the 
amount  equivalent  to  or  representing  the  inferiority  of 
value,  he  was  not  liable. 

It  is  conceded  that  the  respondent  was  entitled  originally 
to  set  up  the  inferiority  by  way  of  defence  to  an  action 
for  the  price,  and  also  to  bring  an  action  for  his  special 
damage.  When  did  he  lose  the  former  right  ? Clearly  not 
by  merely  bringing  an  action  upon  the  warranty.  Test 
that  proposition  in  this  way : Suppose  that  the  day  after 
he  had  commenced  such  action,  the  appellant  had  brought 
his  action  in  precisely  the  same  form  as  he  has  done,  and 
proceeded  to  trial,  and  that  the  respondent’s  action  had  not 
then  reached  issue,  could  it  be  successfully  contended  that 
the  respondent  could  not  'set  up  the  inferiority  of  value  ? 
Obviously,  I think,  it  could  not  be,  for  the  respondent  might 
at  the  worst  abandon  that  suit,  and  immediately  afterwards 
commence  another  to  recover  precisely  the  same  special 
damage.  But  to  this  device  he  would  never,  I think,  be 
compelled  to  resort.  He  would  simply,  I think,  be  pre- 
vented, when  his  own  suit  came  to  trial,  from  recovering  to 
the  extent  of  the  abatement  of  price  he  had  obtained. 

This  appears  to  me  to  be  the  proper  deduction  from  the 
language  of  Parke,  B.,  in  Mondel  v.  Steel,  which  I have 
already  quoted. 

Before  any  action  was  brought  by  either  party,  the 
ultimate  right  of  the  appellant  was  to  receive  from  the 
respondent  the  contract  price,  diminished  by  the  inferiority 
of  value.  The  ultimate  right  of  the  respondent  was  to 
receive  from  the  appellant  compensation  for  his  special 
damage.  As  it  is,  the  respondent,  while  only  recovering 
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his  special  damage,  is  condemned  to  pay  the  full  contract 
price,  for  no  better  reason,  so  far  as  I can  perceive,  than  that 
he  brought  his  action  first. 

In  my  opinion  the  judgment  of  the  Court  of  Common 
Pleas  ought  to  be  affirmed,  and  the  appeal  should  be 
dismissed. 

Draper,  C.  J.  of  Appeal,  concurred  with  Patterson,  J. 

Appeal  allowed  with  costs  (a). 


(a)  This  ease  has  been  argued  in  the  Supreme  Court,  and  stands  for 
judgment  there. 


( SC9  ) 


EASTER  TERM,  39  VICTORIA.  1876. 

( May  15th  to  J une  3rd. ) 


Present : 

The  Hon.  John  Hawkins  Hagarty,  C.  J. 
“ “ John  Wellington  G wynne,  J. 

“ “ Thomas  Galt,  J. 


Crozier  y.  Tabb  et  al. 

Lease — Covenant  to  take  care  of  trees — Construction. 

A covenant  in  a lease  that  the  lessee  will  u take  proper  care  of  the  fruit 
trees,”  prima  facie  only  applies  to  the  trees  planted  and  growing  on 
the  premises  at  the  time  the  lease  is  executed. 

Semble,  that  it  would  not  apply  to  trees  planted  by  the  lessor  under  a 
verbal  agreement'  subsequent  to  the  execution. 

If  before  the  lease  was  executed  it  was  expressly  agreed  that  the  trees  to 
be  afterwards  planter]  by  the  lessor  should  be  included  in  the  covenant,, 
and  upon  that  understanding  thay  are  planted  : Semble , that  the 
covenant  might  be  held  to  apply  to  them*’;  but  that  such  agreement 
must  be  established  by  the  lessor  by  undoubted  testimony. 

Action  for  breach  of  covenant  contained  in  a lease. 

The  cause  was  tried  before  Richards,  C.  J.,  without  a. 
jury,  at  Toronto,  at  the  Spring  Assizes  of  1875. 

The  case  turned  wholly  upon  the  construction  of  a 
covenant  in  the  lease,  whereby  the  lessor  demised  to  the 
defendants  certain  land  upon  which  there  was  then  an 
orchard. 

The  covenant  was  as  follows  : — “ And  the  said  lessees, 
covenant  with  the  said  lessor  to  take  proper  care  of  the 
fruit  trees.” 

There  was  evidence  given  to  the  effect  that  at  the  time 
the  lease  was  being  executed,  the  plaintiff,  the  lessor,  said 
47 — vol.  xxvi  c.p. 
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to  the  defendants  that  he  had  some  apple  trees  ordered, 
and  that  he  wanted  to  plant  them,  to  which  the  defendants, 
or  one  of  them,  replied  “ all  right.” 

John  Hunt,  a subscribing  witness  to  the  lease,  was  not 
positive,  but  he  thought  that  this  was  said  before  the 
lease  was  executed. 

There  was  also  evidence  that  the  plaintiff  did  afterwards 
plant  the  trees,  and  that  Isaac  Tabb,  one  of  the  lessees, 
assisted  him  in  so  doing. 

The  evidence  did  not  clearly  shew  whether  it  was  or  not 
in  the  space  which  had  been  set  apart  for  the  orchard  that 
the  trees  were  planted. 

The  learned  Judge,  although  he  tried  this  case  without 
a jury,  availed  himself  of  the  answers  of  the  jury  to  certain 
questions  submitted  to  them  by  him  in  an  action  of  eject- 
ment brought  in  the  Court  of  Queen’s  Bench,  and  also 
tried  before  him,  wherein  the  plaintiff  relied  upon  the 
several  breaches  of  yovenant  alleged  in  this  action  as 
grounds  of  forfeiture  of  the  term  granted  by  the  lease ; and 
he  entered  a verdict  for  the  plaintiff  for  $90,  reserving  leave 
to  the  defendant  to  move  to  reduce  the  verdict  by  the 
amount  of  $75,  in  respect  of  the  destruction  of  the  newly 
planted  apple  trees,  if  the  Court  should  be  of  opinion  that 
the  above  covenant  did  not  extend  to  the  subsequently 
planted  trees. 

In  Easter  term,  May  20th,  1875,  Ewart  obtained  a rule 
nisi  to  set  aside  the  verdict  entered  for  the  plaintiff,  and  to 
enter  a verdict  for  the  defendants,  or  to  reduce  the  verdict, 
pursuant  to  the  leave  reserved. 

In  Michaelmas  term,  November  27th,  1875,  Beaty , Q.  C., 
shewed  cause.  The  answers  of  the  jury  in  the  ejectment 
case,  and  taken  as  part  of  this  case,  clearly  shew  that  there 
the  trees  were  not  properly  taken  care  of.  The  only  ques- 
tion therefore  is,  did  they  come  within  the  terms  of  the 
covenant.  The  evidence  shews  that  before  the  lease  was 
executed  it  was  agreed  that  the  trees  should  be  planted, 
and  that  the  covenant  was  to  apply  to  them.  They  would 
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therefore  come  within  the  terms  of  the  covenant,  and  the 
defendants  are  liable  for  the  breach  of  it:  Douse  v.  Cale, 
2 Vent.  126;  Allardice  v.  Disten,  11  C.  P.  278;  Clifford 
v.  Watts,  L.  R.  5 C.  P.  577 ; Brown  v.  Blunden , Skin.  121 ; 
Taylor  on  L.  & T.  5th  ed.,  secs.  357-360. 

R.  R.  Loscombe  contra.  The  agreement  to  plant  the 
trees  was  not  entered  into  until  after  the  lease  was  execu- 
ted, and  therefore  clearly  could  not  come  within  the  terms 
of  the  covenant.  Moreover,  the  covenant  only  applied  to 
trees  planted  in  the  orchard,  while  the  evidence  shews  that 
the  trees  in  question  were  not  planted  in  the  orchard  at  all, 
but  in  a different  part  of  the  property,  and  also  that  they 
were  not  planted  with  the  defendants’  knowledge  or  consent. 
In  no  view  can  the  covenant  be  held  to  apply  to  them. 

June  28th,  1876.  Gwynne,  J.,  delivered  the  judgment  of 
the  Court. 

In  the  argument  before  us,  it  was  contended  on  behalf 
of  the  defendants  that  the  trees  in  question  t were  not 
planted  in  the  space  allotted  for  the  orchard ; and  further, 
that  they  were  not  planted  with  the  knowledge  or  consent 
of  the  defendants,  or  of  either  of  them. 

We  do  not  find  this  contention  borne  out  by  the  evidence. 
On  the  contrary,  we  think  we  must  take  the  evidence  to  be 
that  the  trees  were  planted  with  the  knowledge  and  consent 
of  the  defendants,  or  at  least  of  one  of  them. 

The  case  of  Allardice  v.  Disten,  11  C.  P.  278,  has  not, 
nor  indeed  has  any  of  the  other  cases  cited,  any  bearing 
upon  the  point. 

The  covenant  in  Allardice  v.  Disten,  upon  which  the 
breach  wras  laid,  related  to  the  surrendering  up,  at  the 
expiration  of  the  term,  in  good  condition,  the  demised 
premises  with  the  appurtenances,  and  all  things,  which  at 
the  time  of  the  execution  of  the  indenture  were,  or  at  any 
time  during  the  term  should  be,  fixed  or  fastened  to,  or  set 
up  in  or  upon  the  premises.  Here  the  covenant  is  simply 

to  take  proper  care  of  the  fruit  trees.”  * • 

Prima  facie,  in  our  judgment,  the  covenant  is  confined 
to  the  fruit  trees  then  already  planted  and  growing  upon 
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the  premises.  If  the  subsequently  planted  trees  had  been 
planted  in  pursuance  of  a verbal  agreement  subsequently 
made  and  entered  into  between  the  parties,  we  should  equally 
be  of  opinion  that  the  covenant  could  not  operate  upon 
them ; but  as  to  them,  the  parties  would  have  to  rest  upon 
the  terms  of  the  contract,  in  pursuance  of  which  they  were 
allowed  to  be  planted. 

But  if,  after  the  lease  had  been  prepared,  and  before  it 
was  executed,  it  was  agreed  between  the  lessor  and  lessees 
that  the  lessor  should  have  leave  to  plant  more  apple  trees, 
and  their  intention  was  expressly  declared  to  be  that, 
though  to  be  planted  after  the  execution  of  the  lease,  the 
covenant,  as  to  the  taking  care  of  the  fruit  trees,  should 
apply  to  these  subsequently  planted  trees,  and  if  the  trees 
should  be  planted  upon  this  understanding,  we  are  not 
prepared  to  say  that  it  would  not  be  competent  for  the 
plaintiff  to  prove,  that  the  intention  of  the  parties  in 
executing  the  lease  was  that  the  covenant  should  have  the 
effect  of  relating  to  the  subsequently  planted  trees ; but; 
in  such  a case,  the  onus  would  lie  upon  the  party  asserting 
such  to  be  the  intention  of  the  parties,  and  it  ought  to  be 
established  by  undoubted  testimony.  It  would  be  so  easy 
to  put  the  matter  beyond  doubt  by  the  insertion  of  a few 
words  expressing  the  intention. 

In  this  case  the  intention  is  not  so  established, 
as  to  justify  us  in  attributing  a meaning  to  the 
covenant  at  variance  with  that  which  the  natural  con- 
struction of  the  words  themselves  appears  to  convey. 

In  the  ejectment  case  the  Court  of  Queen’s  Bench  have 
given  judgment,  pronouncing  also  these  newly  planted  trees 
not  to  come  within  the  operation  of  the  covenant. 

We  should  follow  this  judgment,  even  if  we  did  not  concur 
in  it,  but  for  the  reasons  we  have  given,  we  do  concur  in  it. 

Our  judgment  will  be,  to  make  the  rule  absolute  to  reduce 
the  verdict  to  $15  for  the  plaintiff,  upon  the  breach  assigned 
for  not  taking  proper  care  of  the  fruit  trees,  and  to  enter  a 
verdict  for  th§  defendants  upon  the  other  breaches. 

Rule  accordingly. 
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Boyle  et  al.  y.  Bradley. 

Guarantee — Construction. 

One  requiring  machinery  for  a cheese  factory,  gave  the  plaintiffs, 
who  manufactured  such  machinery,  an  order  for  it,  in  March,  to  be 
shipped  to  him  on  the  1st  May,  at  the  price  of  $1,100.  The  plain- 
tiffs required  security  before  filling  the  order,  and  the  defendant  wrote 
to  them  on  the  25th  March,  1875:  “I  recommended  M.  to  you,  and 
if  he  should  fail  in  his  promise  to  you  for  anything  in  your  way,  I con- 
sider myself  jointly  liable  for  the  amount  of  $200,  payable  in  six 
months  to  your  firm.”  The  balance  was  secured  by  the  guarantees  of 
other  persons.  The  machinery  was  shipped  to  M.,  the  last  shipment 
being  made  on  the  5th  May,  and  M.  gave  his  note  payable  in  six 
months  from  that  day, — six  months  credit  being  the  plaintiff’s  usual 
course  of  dealing.  The  defendant  contended  that  the  guarantee 
limited  the  period  during  which  defendant  should  be  liable  to  six 
months  from  its  date,  and,  that  a further  time  having  been  given,  he 
was  discharged ; and  at  the  trial  the  learned  judge  ruled  that  it  was 
a continuing  guarantee  for  any  goods  to  the  extent  of  $200,  but  that 
defendant  was  not  liable  until  the  expiration  of  six  months  after  M.’s 
default,  so  that  this  action  brought  on  the  9th  December  was  pre- 
mature.. 

Meld,  taking  the  guarantee  in  connection  with  the  surrounding  circum- 
stances, that  it  must  be  referred  to  the  specific  order  which  M.  had 
given,  and  of  which  defendant  must  be  supposed  to  have  been  aware  ; 
and  that  defendant’s  liability  arose  immediately  on  M.’s  default  at  the 
expiration  of  the  six  months  credit. 

This  was  an  action,  upon  a guarantee,  tried  before  Burtoiy 
J.,  without  a jury,  at  Napanee,at  the  Spring  Assizes  of  1876. 

The  plaintiffs  alleged  in  their,  declaration  that  in  consid- 
eration that  the  plaintiffs  would  sell  and  deliver  goods  to 
Alexander  S.  McLennan,  on  six  months’  credit,  the  defend- 
ant guaranteed  and  promised  the  plaintiffs  to  be  responsible 
to  them  for  the  due  payment  of  the  price  of  the  said  goods, 
to  the  extent  of  $200 : that  the  plaintiffs  accordingly  sold 
and  delivered  goods  to  the  said  Alexander  S.  McLennan  on 
six  months’  credit,  at  prices  amounting  to  over  $200  ; and 
that  all  conditions  were  fulfilled,  &c  ; yet  that  neither  the 
said  Alexander  McLennan  nor  the  defendant  had  paid  the 
same. 

Several  pleas  were  pleaded  to  this  declaration,  but  at  the 
trial  the  whole  question  turned  upon  the  construction  of 
the  guarantee,  which  was  in  the  words  following : — 
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“To  Messrs.  Boyle  & Wright,  of Napanee, manufacturers.. 

“Sirs, — I recommend  Alex.  McLennan,  a merchant,  of 

, to  you,  and  if  he  should  fail  in  his  promise  to 

you  for  anything  in  your  way,  I consider  myself  jointly 
liable  for  the  amount  of  two  hundred,  dollars,  payable  in 
six  months,  to  the  firm. 

“ I am,  &c., 

“ Wm.  Bradley.” 

The  plaintiffs  contended  that  this  was  a guarantee  to  be 
responsible  to  the  extent  of  $200  for  goods  delivered  within 
a reasonable  time  from  the  date  of  the  guarantee  furnished 
to  McLennan  on  six  months’  credit. 

The  defendant  contended  that  it  was  to  be  construed  as 
a guarantee  limiting  the  period  during  which  alone  the 
defendant  should  be  liable  to  six  months  from  the  date,  of 
25th  March,  1875. 

The  circumstances  attending  the  giving  the  guarantee 
appeared  in  evidence  to  have  been  that  the  plaintiffs  were 
manufacturers  of  machinery,  doing  business  in  Napanee,  in 
the  Counties  of  Lennox  and  Addington,  and  that  McLennan 
resided  in  the  County  of  Prescott,  somewhere,  as  would 
seem,  near  Lancaster  Station,  on  the  Grand  Trunk  Bail  way. 
McLennan  being  desirous  of  getting  the  apparatus  and 
machinery  suitable  for  fitting  up  a cheese  factory,  which 
machinery  it  was  part  of  the  plaintiffs’  business  to  make? 
applied  to  them  and  gave  them  an  order  in  March  for  the 
required  machinery,  to  be  shipped  to  him  on  1st  May,  at  the 
price  of  $1,100.  The  plaintiffs  declined  to  fill  the  older 
unless  McLennan  should  provide  them  security.  Accord- 
ingly, he  applied  to  the  defendant,  and  received  from  him 
this  guarantee,  to  the  extent  of  $200  ; from  another  person 
he  subsequently  received  a guarantee  to  the  extent  of 
$500,  and  from  another  to  the  extent  of  $400,  making  in 
all  the  $1,100. 

Upon  the  faith  of  these  guarantees  the  goods  were 
shipped  in  three  shipments,  the  last  being  upon  the  5th 
May,  and  McLennan  gave  three  notes  for  $500,  $400,  and 
$200  respectively,  payable  six  months  from  the  said  5 th 
May.  The  defendant  knew  of  the  goods  having  been  re- 
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ceived  by  McLennan;  and  having  been  afterwards,  in  July 
asked  to  sign  a note  jointly  with  McLennan,  bearing  date? 
the  5th  May,  he  declined  doing  it,  but  he  then  recog- 
nized his  liability  under  the  guarantee. 

The  learned  Judge,  after  hearing  counsel  for  the  plaintiffs 
and  the  defendant,  supporting  their  respective  constructions 
of  the  statute,  took  time  to  consider  his  verdict,  whereupon 
Mr.  Reeve  (of  Napanee),  counsel  for  the  plaintiffs,  requested 
him,  if  his  view  should  be  adverse  to  the  plaintiffs’  conten- 
tion, not  to  render  a verdict  against  them,  but  to  enter  a 
nonsuit,  so  as  to  enable  them  to  give  further  evidence. 

The  learned  Judge,  upon  considering  the  matter,  inclined 
to  think  that  neither  the  plaintiffs  nor  the  defendant  had 
put  the  construction  upon  the  guarantee  which  it  properly 
bore.  He  thought  that  it  was  a continuing  guarantee  for 
any  goods  McLennan  might  purchase  in  the  usual  course 
of  dealing  of  the  plaintiffs,  to  the  extent  of  $200,  such  sunq 
however,  not  to  be  payable  by  the  defendant  until  the  expi- 
ration of  six  months  after  default  on  the  part  of  McLennan; 
and  that  as  the  plaintiffs’  usual  course  of  dealing  was  to 
give  six  months’  credit,  as  they  did  to  McLennan,  the 
defendant  did  not  become  liable  until  the  expiration  of  six 
months  after  the  six  months  given  to  McLennan,  namely, 
not  until  the  5th  May,  1876,  and  that  therefore  this 
action,  which  was  commenced  on  the  9th  December,  1875^ 
was  premature ; and  for  this  reason  he  nonsuited  the 
plaintiffs. 

In  this  term,  May  23rd,  1876,  Reeve  obtained  a rule  nisi 
under  the  Law  Reform  . Act  to  set  aside  the  nonsuit,  and  to 
enter  a verdict  for  the  plaintiffs,  upon  the  ground,  among* 
others,  that  the  proper  construction  of  the  guarantee  was, 
to  make  the  defendant  liable  for  the  payment  of  the  amount 
thereof  at  the  expiration  ol  six  months  from  the  delivery 
of  the  goods,  such  delivery  being  within  a reasonable  time 
from  the  date  of  the  guarantee. 

In  the  same  term,  May  30th,  1876,  Richards,  Q.C.,  shewed 
cause.  At  the  trial  the  plaintiff  elected  to  take  a nonsuit 
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of  his  own  accord,  and  not  simply  in  deference  to  the  opinion 
of  the  learned  Judge,  and  the  .Court,  therefore,  cannot  now 
interfere.  The  defendant’s  interpretation  of  the  guarantee 
is, that  the  defendant  was  only  to  he  liable  for  goods  delivered 
during  the  course  of  the  six  months  from  the  date  of  the 
guarantee,  and  these  having  been  delivered  after  the  six 
months  expired,  there  could  be-  no  liability.  The  learned 
Judge,  however,  was  of  opinion  that  no  right  of  action 
existed  until  six  months  after  default  made,  and  such  time 
not  having  elapsed  here  the  action  was  premature.  In 
either  case  the  defendant  must  succeed  : Coon  v.  Wolf,  8 
Bing.  159. 

Osier  contra.  The  construction  put  upon  the  guarantee 
by  the  plaintiffs  is  the  correct  one,  namely,  that  the  defend- 
ant was  to  be  responsible  for  goods  delivered  to  the  amount 
of  the  guarantee,  at  six  months’  credit.  The  liability  was 
to  arise  on  each  delivery  of  goods,  and  when  the  promise 
to  pay  was  made,  and  not  from  the  date  of  the  guarantee. 
Neither  the  view  of  the  defendant  nor  of  the  learned  Judge 
can,  therefore,  be  supported. 

June  28th,  1876.  Gwynne,  J. — I was  much  struck  with 
the  force  of  Mr.  Richards’  argument  in  support  of  the  con- 
struction insisted  upon  by  him  upon  behalf  of  the  defend- 
ants ; but  upon  further  reflection  I do  not  think  that  view 
can  be  maintained. 

In  order  to  put  a proper  construction  upon  the  guarantee, 
we  must  look  at  the  special  circumstances  under  which  it 
was  oriven,  and  construe  it  in  the  light  of  those  circum- 
stances  : Wood  v.  Priestner,  L.  R.  2.  Ex.  66,  in  appeal,  282  ; 
Kastner  v.  Winstanley,  20  C.  P.  101  ; Nottingham  Hide 
Co.  v.  BottriU,  L.  R.  8 C.  P.  694  : Hejfield  v.  Meadows, L.  R. 
4 C.  P.  595. 

Now  the  circumstances  were, that  McLennan,  in  order  to 
get  up  a cheese  factory,  wanted  to  get  machinery  for  that 
purpose  of  plaintiffs’  manufacture,  to  be  shipped  to  him  in 
the  County  of  Prescott,  from  the  plaintiffs’  manufactory  at 
Napanee,  in  the  County  of  Lennox, ion  the  1 st  May  following. 
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The  plaintiffs  declined  to  fill  the  defendant’s  order,  which 
was  for  machinery  to  the  value  of  $1,100,  without  security- 

In  the  absence  of  any  evidence  on  the  part  of  the  defendant 
to  the  contrary,  I think  it  is  a fair  inference  to  draw  from 
the  evidence  that  the  defendant  knew  the  nature  of  Mc- 
Lennan’s  order,  and  the  reason  why  McLennan  desired  him 
to  become  his  surety;  also  that  the  defendant  knew  that 
the  plaintiffs’  usual  course  of  dealing  was  to  give  six  months 
credit  for  goods  purchased  from  them  ; also  that  the  defend- 
ant knew  that  the  guarantee  he  was  lequested  by 
McLennan  to  give  was  for  a part  only  of  a larger  sum,  the 
price  of  the  goods  ordered  by  McLennan  to  be  supplied  to 
him  on  or  about  the  1st  of  May. 

The  purpose  then  for  which  the  guarantee  was  required 
was  limited  to  a specific  order.  The  machinery  necessary 
to  fit  up  a cheese  factory  were  not  goods  that  McLennan 
would  be  likely  to  require  to  be  continually  supplied  to 
him.  We  must  then  construe  the  guarantee  as  relating  to 
the  specific  order  which  McLennan  had  given,  and  for  which 
the  plaintiffs  required  security.  Looking  then  at  the 
guarantee  in  the  light  of  these  circumstances,  we  find  the 
defendant  saying : “ If  he  ” (McLennan)  “ should  fail  in  his 
promise,”  or  “ promises’’  whichever  it  maybe — by  which  I 
understand  to  be  meant,  if  he  should  fail  to  pay  you  “ for 
any  thing”  he  may  get  from  you  “ in  your  way — I consider 
myself  jointly  liable.”  This  expression,  “ I consider  myself 
jointly  liable,”  intimates,  to  my  mind,  that  the  liability  of 
the  defendant  and  of  McLennan  to  the  plaintiffs  should 
arise  at  one  and  at  the  same  instant,  namely,  on  Mc- 
Lennan’s  default  to  pay  at  the  expiration  of  the  period  of 
credit  to  'be  given,  and  the  term  of  six  months  appears  to 
me  to  be  mentioned  for  the  purpose  of  defining  the  extent 
of  the  credit  to  be  given  to  McLennan  for  the  goods  to  be 
supplied  to  him  under  his  order.  The  defendant  was  in 
fact  to  consider  himself  liable  with  McLennan,  or  “ as  well 
as”  McLennan,  to  the  extent  of  $200,  payable  on  six  months’ 
credit,  according  to  the  usual  course  of  dealing  of  the 
plaintiffs. 
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This  appears  to  me  to  be  the  proper  construction  to  put 
upon  the  contract,  looking  at  it  in  the  light  of  the 
surrounding  circumstances.  The  language  does  not  appear 
to  me  to  justify  the  attributing  to  the  parties  the  intention 
that  the  plaintiffs,  besides  waiting,  according  to  their  usual 
course  of  dealing,  for  the  period  of  six  months  for  payment 
by  McLennan,  were  to  suffer  him  to  continue  in  default  for 
six  months  more  before  they  could  avail  themselves  of  the 
guarantee,  without  which  they  would  not  have  dealt  with 
McLennan  at  all,  and  so  in  effect  make  the  period  of  credit 
given  to  be  twelve  months  instead  of  six. 

If  that  had  been  the  intention  of  the  defendant,  I should 
expect  to  find  the  language  of  the  guarantee  to  be  as  it  was 
in  Allan  v.  Kenning,  9 Bing.  618,  namely,  “I  consider 
myself  liable  for  the  amount  of  $200,  payable  to  the  firm, 
in  default  on  the  part  of  the  said  McLennan  for  six  months.” 

I think  the  plaintiffs  should  have  a verdict  for  the  $200, 
less  the  25  cents  in  the  $ realised  by  the  plaintiffs  from 
the  estate  of  McLennan  in  insolvency. 

The  verdict  will  be  for  $156.75,  writh  a certificate  to 
entitle  the  plaintiffs  to  County  Court  costs. 

Hag  arty,  C.  J. — We  should  certainly  receive  evidence  of 
and  endeavor  to  understand  the  circumstances  under  which 
the  guarantee  was  given. 

As  Willes,  J.,  says  in  Heffceld,  v.  Meadows,  L.  It.  4C.P.  595, 
at  p.  599,  “ It  is  proper  to  ascertain  that  for  the  purpose  of 
seeing  what  the  parties  were  dealing  about,  not  for  the  pur- 
pose of  altering  the  terms  of  the  guarantee  by  words  of 
mouth  passing  at  the  time,  but  as  part  of  the  conduct  of  the 
parties,  in  order  to  determine  what  was  the  scope  and 
object  of  the  intended  guarantee.  Having  done  that,  it 
will  be  proper  to  turn  to  the  language  of  the  guarantee,  to 
see  if  that  language  is  capable  of  being  construed  so  as  to^ 
carry  into  effect  that  which  appears  to  have  been  the  real 
intentions  of  both  parties.” 

I think  my  brother  Gwynne  has  rightly  stated  the  cir- 
cumstances under  which  the  guarantee  was  given,  and  the; 
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apparent  object  of  the  parties,  viz.,  that  McLennan  wanted 
to  purchase  some  machinery  from  plaintiffs  ; that  it  would 
take  some  time  to  get  it  ready,  and  the  ordinary  terms  of 
credit  were  six  months. 

If  the  words  used  will  bear  a construction  capable  of 
carrying  out  what  we  may  fairly  suppose  to  be  the  inten- 
tions of  the  parties,  we  should  so  construe  them.. 

I feel  a difficulty  in  accepting  my  brother  Burton’s  view, 
as  to  the  guarantor  having  six  months  further  time  to  pay 
beyond  whatever  credit  should  be  originally  given  to  Mc- 
Lennan. By  the  instrument,  the  defendant  agrees  that  if 
McLennan  “ should  fail  in  his  promise  to  you  for  anything 
in  your  way,  I consider  myself  jointly  liable  for  the  amount 
of  $200,  payable  in  six  months  to  the  firm.” 

Now  technically  the  guarantor  and  the  principal  debtor 
could  not  be  jointly  liable,  so  as  to  be  sued  together. 
But  the  idea  apparently  present  to  the  defendant’s  mind 
would  be,  that  for  whatever  period  of  credit,  not  exceeding 
six  months,  his  liability  should  run  jointly  with  McLen- 
nan’s,  and  be  payable  at  the  same  time,  not  at  a further 
named  period  of  six  months. 

The  only  objection  to  this  view  would,  in  my  mind,  be 
in  the  words,  “ If  he  should  fail  in  his  promise  to  you  for 
anything  in  your  way.”  This  might  be  considered  as 
pointing  to  any  bargain,  for  cash,  or  at  one,  two,  or  four 
months.  If  so,  then,  in  any  event,  the  defendant  could  not 
'be  called  on  for  six  months;  but  I feel  the  greatest  diffi- 
culty in  holding  that  these  six  months  would  be  additional 
to  any  term  of  credit. 

I do  not  decide  without  hesitation,  but  I think,  on  the 
whole,  that  the  view  suggested  by  my  learned  brother 
Gwynne  is  the  most  free  from  difficulty,  and  most  in  accord- 
ance with  the  circumstances  in  evidence,  and  the  nature  of 
the  dealing,  and  understanding  of  the  parties. 

Galt,  J.,  concurred. 

Rule  absolute. 
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Shannon  v.  The  Hastings  Mutual  Fire  Insurance 
Company. 

Insurance — Conditions — Misdescription  of  premises — Survey  made  by  agent 
— W aiver — Further  insurance . 

Under  sec.  16  of  the  Administration  of  Justice  Act  of  1873  it  is  not  in- 
cumbent on  the  Judge  to  try  any  equitable  issues  on  the  record  himself, 
but  he  may  direct  them  to  be  tried  by  the  jury. 

In  an  action  on  a policy  of  insurance  the  proofs  of  loss  were  not  in 
accordance  with  the  conditions  of  the  policy,  in  that  the  magistrate’s 
certificate  stated  that  the  magistrate  was  “ contiguous  ” instead  of 
“most  contiguous”  to  the  place  of  the  loss,  and  also  omitted  to  state 
that  the  insured  had  sustained  loss  on  the  property  insured  to  the 
amount  claimed  by  him ; but  it  appeared  that  the  certificate  was  in 
accordance  with  a printed  form  furnished  to  the  insured  for  him  to  fill 
up  by  the  company’s  agent,  as  well  as  with  the  policy  at  first  delivered 
to  the  insured,  and  in  his  possession  when  the  fire  took  place,  but 
subsequently,  and  after  the  loss  had  occurred,  on  the  ground  of  a mis- 
description of  the  property  insured,  exchanged  for  the  policy  sued  on  ; 
and  the  defendants,  though  aware  of  the  plaintiff  having  complied  with 
the  first  policy  and  of  the  mistake  as  to  the  subsequent  one,  never 
informed  him,  so  that  he  might  correct  it,  but  laid  by  until  the  trial 
when  they  attempted  to  take  advantage  of  it. 

Held , that  under  these  circumstances  the  defendants  could  not  avail 
themselves  of  the  mistake. 

By  one  of  the  conditions  cn  the  policy  it  was  provided  that  if  an  agent 
should  fill  up  the  application  he  should  be  deemed  to  be  the  agent  for 
that  purpose  of  the  insured,  and  not  of  the  company,  “but  the 
company  will  be  responsible  for  all  surveys  made  by  their  agents  per- 
sonally.” 

In  this  case  one  M.,  a previous  owner  of  the  property,  at  the  agent’s 
request,  filled  in  the  application,  and  on  its  being  read  over  to  the 
insured  he  objected  to  the  distances  stated  of  the  contiguous  buildings. 
The  agent,  who  had  previously  visited  the  premises,  then  undertook  to 
go  and  measure  the  distances  himself  and  see  that  the  application  was 
correct  before  forwarding  it.  The  insured  thereupon  signed  the 
application,  and  the  agent,  in  forwarding  the  application  to  the  head 
office,  wrote  them  in  reference  to  the  risk,  but  such  letter  was  not 
produced  at  the  trial. 

Held , that  what  the  agent  undertook  to  do  would  constitute  a survey 
within  the  meaning  of  the  proviso,  and  that  the  agent  must  be  pre- 
sumed to  have  made  it,  so  as  to  render  the  company  responsible. 

It  was  proved  that  the  plaintiff  had  mailed  to  the  company  notice  of  a 
further  insurance,  which  the  jury  found  that  they  had  received,  and 
they  had  not  within  two  weeks  thereafter  notified  the  insured  of  their 
dissent  : Held,  that  under  36  Vic.,  ch  44,  sec  38,  0.,  they  must  be 
deemed  to  have  assented  to  it. 

The  condition  as  to  proof  of  loss  required  a certificate  from  the  magis- 
trate most  contiguous  to  the  place  of  fire  : Held , that  the  learned 
Judge  at  the  trial  correctly  ruled,  under  36  Vic.,  ch.  44,  sec.  33,  0., 
that  the  requirement  of  a literal  compliance  with  this  condition  was 
not  just  and  reasonable. 

.Bemarks  upon  the  defendants’  conduct  in  setting  up  a most  unjust 
defence  against  an  apparently  righteous  claim. 
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This  was  an  action  on  a policy  of  insurance  tried  before 
Patterson,  J.,  and  a jury,  at  Barrie,  at  the  Spring  Assizes 
of  1876. 

At  the  close  of  the  case,  before  the  learned  Judge 
charged  the  jury,  it  was  conceded  that  no  question  of  fact 
on  which  there  was  any  conflicting  evidence  arose  on  the 
special  replications  or  rejoinders,  and  that  no  questions 
upon  them  need  be  left  to  the  jury. 

The  declaration  contained  one  count  on  the  policy,  to 
which  defendants  pleaded  : 1.  Non  fecit ; 2.  That  the 
notice  of  loss  was  not  given.  3.  That  plaintiff  did  not, 
within  30  days,  give  particulars  in  writing*  of  said  loss. 
4.  That  a certificate  of  a magistrate  most  contiguous  to 
the  place  of  fire,  &c.,  was  not  furnished.  5.  That  a state- 
ment of  a builder  was  not  furnished.  6.  That  the  owner 
of  the  property  did  not  make  the  proof  required  by  the 
policy.  7.  That  there  was  an  erroneous  representation 
that  there  was  no  building  within  a distance  of  100  feet. 

8.  That  the ' plaintiff  omitted  to  declare  the  fact  that 
there  was  another  building  within  a distance  of  60  feet. 

9.  That  there  was  a further  assurance  without  the  con- 
sent of  the  Company.  10.  Misrepresentation  of  value*. 

11.  That  the  policy  of  insurance  was  issued  by  the  defend- 
ants upon  and  in  pursuance  of  a written  application  by  the 
plaintiff,  which  declared  that  the  answers  to  the  several 
questions  and  the  description  in  the  thereto  annexed 
diagram  was  true  ; and  such  application  was/ by  the  terms 
of  the  said  policy,  made  part  and  parcel  thereof ; and  that 
at  the  time  of  the  making,  signing,  and  delivering  of  said 
application  and  policy  there  were  divers  statements  made 
by  the  plaintiff  in  said  application  and  diagram  which  were 
untrue. 

12.  That  the  defendants  were  induced  by  the  fraudulent 
misrepresentations  of  plaintiff  to  enter  into  said  contract 
of  insurance. 

Issue  was  joined  on  all  the  pleas,  and  there  were  de- 
murrers arising  upon  the  seventh  and  tenth  pleas,  which 
will  be  found  reported  in  25  C.  P.  470. 
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The  special  replications  and  rejoinders  raised  the  ques- 
tion on  which  the  decision  of  this  case  turned,  viz., 
whether  a notice  to  and  knowledge  by  the  agent  of  the 
defendants  as  to  the  position  of  adjoining  buildings  were 
binding  on  the  defendants. 

There  was  also  a question  raised  by  the  evidence  as  to 
whether  in  truth  the  copy  of  the  application  (for  the 
original  was  not  produced)  contained  a true  statement  of 
the  distance  of  the  adjacent  buildings,  so  as  to  sustain  the 
defendants’  pleas. 

The  evidence,  so  far  as  material,  is  set  out  in  the  judg- 
ment. 

At  the  close  of  the  plaintiff’s  case  the  counsel  for  the 
defendants  moved  to  enter  a nonsuit  on  the  defence  raised 
by  the  4th  plea. 

This  was  overruled,  the  learned  Judge  holding  that  a 
condition  requiring  a literal  compliance  with  such  a condi- 
tion was, void  under  36  Vic.,  ch.  44,  sec.  33,  Q. ; and  that 
there  was  no  evidence  of  a further  assurance,  as  set  forth 
in  the  ninth  plea.  To  this  it  was  answered  that  notice  had 
been  given  by  letter  addressed  to  the  company,  and  that 
their  dissent  had  not  been  notified  to  assured  within  14 
days. 

This  was  found  as  a fact  by  the  jury,  as  will  be  hereafter 
stated  ; consequently,  nothing  turned  on  it. 

At  the  close  of  his  charge  the  learned  Judge  left  the 

o o 

following  questions  to  the  jury  : — 

1.  Did  the  plaintiff  in  the  application  for  the  policy  erro- 
neously represent  there  was  no  building  within  100  feet  of 
the  grist  mill  ? Answer  : No. 

2.  Did  the  plaintiff  in  his  application  omit  to  disclose  or 
make  known  that  there  was  a building  within  60  feet  of 
the  grist  mill  ? Answer  : No. 

3.  Did  the  plaintiff’  mail  a notice  addressed  to  the 
defendants  at  Belleville,  of  his  insurance  in  the  Citizens’ 
Company,  and  was  that  notice  received  by  defendants  ? 
Answer : V es. 

4.  Did  the  plaintiff  in  his  application  represent  the 
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machinery  to  be  of  greater  value  than  it  was  ? Answer  : 
No. 

5.  Were  there  any  untrue  statements  in  the  application 
or  diagram  on  which  the  policy  in  question  was  issued, 
besides  those  mentioned  above,  and  if  so,  what  were  they  ? 
Answer  : No. 

6.  Were  the  defendants  induced  by  the  fraud  or  misre- 
presentation or  fraudulent  misrepresentation  of  the  plaintiff 
to  make  the  policy  in  question  ? Answer  : No. 

7.  Was  the  printed  form,  which  was  used  for  the  proof 
of  loss  in  this  case,  delivered  by  the  agent  of  the  defendants 
to  the  plaintiff  or  his  solicitor,  for  the  purpose  of  being  so 
used  ? Answer  : Yes. 

8.  Did  Mr.  Morris  undertake  to  measure  the  distances 
and  amend  the  application  ? Answer  : Yes. 

The  jury  found  a verdict  for  the  plaintiff. 

In  this  term,  May  17th,  1876,  Dickson  (of  Belleville) 
obtained  a rule  nisi  to  set  aside  the  verdict  entered  for  the 
plaintiff,  and  to  enter  a nonsuit,  pursuant  to  leave  reserved, 
or  for  a new  trial,  upon  the  grounds  : — 

1.  That  the  issues  joined  herein  should  have  been  tried 
by  the  J udge,  there  being  equitable  issues  upon  the  record. 

2.  That  it  was  conclusively  proven  that  the  proofs 
required  by  the  policy  declared  upon  were  not  furnished. 

3.  That  it  was  conclusively  proven  that  the  plaintiff  did 
not  furnish  a certificate  of  his  loss  or  damage  sustained 
under  the  hand  of  the  magistrate  or  notary  public  most 
contiguous  to  the  place  of  fire,  and  not  concerned  in  the 
loss,  or  related  to  the  assured;  and  that  the  learned  Judge 
who  presided  at  the  trial  was  wrong  in  holding  that  this 
provision  in  the  policy  of  insurance  was  a condition  not 
just  and  reasonable. 

4.  That  there  was  no  evidence  that  the  defendants 
received  any  notice  of  the  further  insurance  effected  in  the 
Citizens’  Insurance  Company. 

5.  That  the  certificate  of  loss  furnished  did  not  state 
that  he  (the  magistrate)  had  examined  into  the  circum- 
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stances  attending  the  loss,  nor  that  he  knew  the  character 
and  circumstances  of  the  assured,  nor  that  he  verily 
believed  the  applicant  (the  plaintiff)  sustained  loss  on  the 
property  insured. 

6.  That  the  affidavit  of  Morrow  does  not  shew  that  he  is 
a competent  person,  nor  what  was  the  value  of  the  property 
destroyed  at  the  time  of  the  fire. 

7.  That  the  said  verdict  is  against  law  and  evidence, 
and  the  weight  of  evidence,  upon  the  following,  amongst 
other  matters : that  the  plaintiff  in  and  by  his  appli- 
cation for  insurance  misrepresented  the  nature  and 
situation  of  the  risk,  by  representing  a certain  building  to 
be  distant  100  feet  from  the  property  insured,  whereas  it 
was  shewn  to  be  only  60  or  63  feet  distant,  and  by  repre- 
senting a certain  saw  mill  to  be  140  feet  distant  from  the 
property  insured,  whereas  it  was  less  than  110  feet;  by 
representing  the  property  to  be  insured  to  be  of  much 
greater  value  than  it  was,  and  by  omitting  to  disclose  the 
existence  of  two  other  buildings  within  the  distances  of  50 
and  60  feet  respectively  from  the  property  insured ; and 
that  proper  proofs  of  loss  were  not  furnished  to  the  defend- 
ants; and  the  jury  should  have  found  all  these  facts  in 
favour  of  the  defendants. 

8.  Upon  the  ground  of  discovery  of  fresh  evidence,  as 
disclosed  in  affidavits  filed. 

In  this  term, May  31st,  1876,  McCarthy, Q.C., shewed  cause. 
There  is  nothing  in  the  objection  raised  as  to  the  equitable 
issues  to  be  tried  by  the  Judge  alone,  as  under  36  Yic.  ch.  8, 
sec.  16,  the  Judge  has  power  to  direct  their  trial  by  the  jury 
The  defendants  cannot  object  to  the  proofs,  as  they  were 
filled  in  on  the  forms  furnished  by  the  defendants  themselves,, 
and  particularly  where,  as  here,  they  lie  by  and  make  no 
objection  until  the  trial.  The  objection  is  as  to  the  magis- 
trate’s certificate,  but  it  is  fully  in  accordance  with  the 
condition  endorsed  on  the  first  policy,  the  one,  under  the 
circumstances,  which  the  plaintiff  is  bound  to  comply  'with. 
That  condition  only  requires  the  magistrate  to  be  contiguous, 
not  most  contiguous  to  the  place  ; at  all  events,  the  J udge 
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at  the  trial  found  that  in  this  respect  it  was  a condition 
not  just  and  reasonable  within  36  Yic.  ch.  44,  sec.  33.  and 
it  did  not  require  the  statement  of  the  insured  having 
sustained  loss,  &c.  Then  as  to  notice  of  the  further 
assurance,  the  plaintiff  proved  that  he  posted  to  the 
defendants  a notice  in  accordance  with  the  conditions  of 
the  policy,  and  not  having  been  notified  of  the  company’s 
dissent  within  the  two  weeks,  under  sec.  38,  the  company 
are  deemed  to  have  assented  to  it.  The  posting  of  the 
notice  is  sufficient  prima  facie  evidence  of  delivery  to  the 
company,  and  the  onus  rests  upon  them  to  shew  that  it  was 
not  received.  In  McCann  v.  Waterloo  Ins.  Co.,  34  U.C.R. 
375,  on  the  authority  of  British  and  American  Telegraph 
Co.  v.  Colson,  L.  It.  6 Ex.  108,  the  mere  posting  without 
shewing  that  it  reached  the  company  was  held  insufficient, 
but  the  case  of  Imperial  land  Co.  of  Marseilles,  Harris's 
case,  L.  It.  7 Ch.  App.  587,  overruled  that  decision,  and  held 
that  the  mere  posting  was  sufficient.  Moreover,  in  McCann 
v.  Waterloo  Ins.  Co.,  the  defendants  gave  evidence  that  the 
notice  had  not  been  received.  Then  as  to  the  distance,  the 
jury  have  found  that  the  copy  of  the  application  is  not  a 
true  copy,  and  that  the  plaintiff  made  no  representation  as 
to  distance,  but  that  he  refused  to  sign  the  application  until 
Morris  expressly  undertook  to  measure  the  distances,  and 
see  whether  they  were  correct  This  would  bring  the 
defendants  within  the  proviso  as  to  a survey. 

Dickson  contra.  The  objection  on  which  the  defendants 
rely  is  as  to  the  misrepresentation  of  the  distance  of  the  con- 
tiguous buildings.  The  evidence  shews  that  the  plaintiff 
misrepresented  the  distance,  and  the  finding  of  the  jury  to 
the  contrary  is  against  the  weight  of  evidence.  The 
plaintiff’s  own  evidence  shews  that  he  made  the  misrepre- 
sentation; and  even  if  Morris  had  promised  to  correct  the 
distances,  the  company  would  not  be  bound  by  it.  The 
plaintiff  knew  that  the  application  was  to  go  to  the  head 
office  to  be  acted  upon,  and  Morris  was  not  the  company’s, 
agent  but  plaintiff’s  agent  to  fill  in  the  application.  There 
was  besides  no  proof  of  the  delivery  of  the  notice  as  to  the 
49 — VOL.  XXVI.  C.P. 
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further  assurance.  The  case  of  McCann  y.  Waterloo  Ins. 
Co.  34  U.  C.  U.  376  is  express  that  the  mere  posting  is  not 
sufficient,  hut  that  you  must  prove  its  receipt  by  the 
company.  The  magistrate’s  certificate  on  the  face  of  it  is 
wrong.  The  magistrate  should  have  been  the  one  most 
contiguous  to  the  place  of  the  loss ; and  the  condition  in 
this  respect  is  in  no  way  unreasonable.  It  also  omits  the 
material  statement  of  the  insured  having  sustained  loss  on 
the  property  insured  to  the  amount  claimed  by  him : Kerr 
v.  British  America  Assurance  Co.,  32  U.  C.  It.  569  ; 
Lang  el  v.  Mutual  Ins.  Co.  of  Prescott,  17  U.  C.  R.  524 ; 
Clarke  on  Insurance,  228-30. 

June  28th,  1876.  Galt,  J. — Before  entering  into  the 
discussion  of  the  merits  of  the  case,  as  shewn  by  the  evi- 
dence, it  may  be  as  well  to  dispose  of  what  may  be  termed 
the  technical  grounds  of  objection. 

As  to  the  first.  There  is  no  weight  in  this  objection. 
By  the  16th  section  of  36  Yic.,  ch.  8,  it  rests  with  the  Judge 
to  order  equitable  issues  to  be  tried  by  a jury,  if  he  thinks 
fit  so  to  do  ; and  at  the  trial  he  directed  this  to  be  done. 

As  to  the  second.  This  objection  is  considered  at  length 
in  reference  to  the  fifth  and  sixth  objections. 

As  to  the  third.  I agree  in  the  conclusion  the  learned 
Judge  at  the  trial  arrived  at  as  to  the  effect  of  36  Yic.,  ch. 
44,  sec.  33. 

As  to  the  fourth.  The  jury  have  found  that  the  defendants 
received  notice  of  the  additional  insurance,  and  not  having 
expressed  their  dissent,  they  must  be  held  to  have  assented 
under  the  38th  section  of  the  Act  of  1873. 

It  is  true  that  the  evidence  was  contradictory  on  this 
point,  but  it  was  submitted  to  the  jury,  and  they  have 
found  in  favour  of  the  plaintiff. 

As  to  the  fifth  and  sixth  objections.  They  are  strictly 
formal,  and  the  defendants  must  have  known  that  if  the 
affidavits  and  certificates  were  not  in  exact  compliance  with 
the  terms  of  their  policy,  the  mistake  has  arisen  from  the 
assured  having  been  misled  by  the  forms  furnished  to  him 
by  their  own  agent. 

* 
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The  Legislature  has  since  this  loss  thought  fit  to  inter- 
fere, and  to  prevent  any  such  defence  being  urged  in  the 
future,  at  least  without  an  opportunity  being  afforded  the 
assured  of  rectifying  any  similar  mistake. 

The  first  is  as  to  the  Magistrate’s  certificate.  The  con- 
dition is,  “ and  shall  furnish  a certificate  under  the  hand  of 
the  magistrate  most  contiguous  to  the  place  of  the  fire,  and 
not  concerned  in  the  loss  or  related  to  the  assured,  stating 
that  he  has  examined  the  circumstances  attending  the  loss, 
knows  the  character  and  circumstances  of  the  assured,  and 
verily  believes  that  the  assured  has,  without  fraud,  sus- 
tained loss  on  the  property  assured  to  the  amount  claimed 
by  him.” 

The  certificate  is,  “ I, , do  certify  that  I am 

acquainted  with  Thomas  Shannon,  the  within  claimant,” 
&c. : “ that  his  character  is  of  good  standing  : that  I have 
read  his  statement  of  loss  ”' (this  statement  is  on  the  same 
sheet  of  paper),  “and  from  diligent  enquiries  made  by  me, 
I am  of  the  opinion  that  he  really,  and  by  misfortune,  and 
without  fraud,  evil  practices,  or  culpable  carelessness,  sus- 
tained loss  to  the  amount  claimed  by  him,  and  that  I -am  in 
no  way  related  to  him  or  concerned  in  his  loss.”  The  omission 
is,  in  not  stating  that  the  assured  “ sustained  loss  on  the 
property  insured  ” to  the  amount  claimed  by  him. 

The  objection  was  urged  at  the  trial,  and  was  referred  to 
on  the  argument  before  us;  but  the  defence  principally 
relied  on  was,  as  to  the  misdescription  of  the  situation  of 
the  buildings. 

As  the  certificate  is  not  in  accordance  with  the  con- 
dition, it  may  be  necessary  for  the  plaintiff  to  reply 
equitably  to  the  fourth  plea,  to  the  effect  that  the  non- 
compliance  with  the  condition  as  respects  certificates  was 
occasioned  by  the  act  of  the  defendants’  agent  in  furnish- 
ing the  form  that  has  been  used,  and  which,  according  to 
the  answer  of  the  jury  to  the  seventh  question,  was  so 
furnished  to  the  plaintiff  or  his  solicitor  for  the  purpose  of 
being  so  used.  Leave  was  expressly  reserved  by  the 
learned  Judge  to  amend  the  pleadings  so  as  to  meet  this 
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difficulty.  We,  therefore,  think  that  the  plaintiff  should 
add  such  a replication,  on  which  a verdict  will  he  entered 
in  his  favour  on  the  above  finding. 

It  is  very  surprising  that  such  an  objection  should  have- 
been  taken. 

From  the  plaintiff’s  evidence,  which  is  un contradicted  on 
this  point,  the  defendants  have  delivered  two  policies  to  him. 

He  says,  after  stating  the  negotiation  for  the  assurance : 

“ I received  a policy  through  Morris  from  defendants  : that 
was  about  eight  days  after  the  application.  About  three 
weeks  after  that  Morris  came  and  got  the  policy  from  me; 
and  said  he  was  going  to  change  it  from  the  mill  to  fixed 
and  movable  machinery.  I signed  no  new  application  for 
the  second  policy.  I had  not  asked  Morris  to  change  the 
policy.  He  came  and  asked  for  the  policy.  I did  not 
receive  the  policy  now  in  suit  until  after  the  fire,  which 
occurred  on  the  20th  or  21st  July.” 

Upon  referring  to  the  conditions  endorsed  on  the  first 
policy,  it  will  be  found  that  the  magistrate’s  certificate  is  in 
entire  accordance  with  them.  That  condition  is,  “ and  shall 
procure  a certificate  under  the  hand  of  a magistrate  or 
notary  public  contiguous  ” (not  most  contiguous)  r to  the 
place  of  the  fire,  and  not  concerned  in  the  loss  or  related  to 
the  insured  or  sufferers : that  he  is  acquainted  with  the 
character  of  the  person  insured,  and  has  made  diligent 
enquiry  into  the  statements  made  in  the  declaration  of  the 
said  insured,  and  verily  believes  that  the  loss  has  happened 
by  misfortune,  and  without  any  fraud  or  evil  practice  on 
the  part  of  the  insured.” 

The  certificate  is  entirely  in  accordance  with  this  condi- 
tion, and  Mr.  Edwards  is  a magistrate  contiguous,  although 
not  most  contiguous,  to  the  place  of  the  fire. 

As  to  the  fifth  plea,  there  is  no  such  condition. 

It  is  to  be  observed  that  the  first  was  the  only  policy 
which  had  been  in  possession  of  the  insured  at  the  time  of 
the  fire,  and  although  another  policy  was  delivered  to  him 
afterwards,  the  conditions  are  much  more  rigorous,  and  the 
plaintiff  might  very  properly  have  refused  to  accept  it. 
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If  there  was  a mistake  made  in  describing  the  property 
insured  in  the  first  policy,  it  was  the  mistake  of  the  de- 
fendants, not  of  the  plaintiff,  and  he  should,  at  any  rate, 
have  had  an  opportunity  of  objecting,  if  he  thought  fit,  to 
the  conditions  on  the  second  policy.  He  has,  in  my 
opinion,  (at  least  in  equity)  a right  to  contend  that  the  only 
conditions  binding  on  him  are  those  which  were  on  the 
only  policy  which  had  been  delivered  before  the  fire. 

It  may  be,  and  probably  was  the  case,  that  the  second 
policy  had  been  prepared  before  the  fire,  but  not  delivered. 

We  should  then  have  expected  in  common  honesty  and 
fair  dealing  that  the  defendants,  when  they  discovered  that 
the  proofs  furnished  were  in  accordance  with  the  conditions 
of  the  first,  but  not  of  the  second,  would  have  called  the 
attention  of  the  assured  to  the  fact,  so  that  he  might  have 
supplied  the  deficiency  or  contested  their  right  to  demand 
it,  in  place  of  lying  by  in  order  to  avail  themselves  of  what, 
under  the  circumstances,  was  a most  inequitable  defence, 
and  deprive  the  plaintiff  of  his  insurance. 

As  to  the  eighth  ground,  there  is  nothing  in  the  affidavit 
made  by  Mr.  Peck,  to  alter  the  case  as  submitted  to  the 

jury- 

The  seventh  ground,  on  which  in  fact  the  defence  was 
really  rested,  remains  to  be  considered. 

That  objection  is,  that  the  situation  of  the  insured  pre- 
mises, as  respects  adjoining  buildings,  was  not  properly 
described  in  the  application. 

It  is  beyond  question  that  the  diagram  on  the  back  of 
the  copy  of  the  application  produced  at  the  trial  does  not 
shew  correctly  the  position  of  the  premises ; but  the  plain- 
tiff* by  his  replication  to  the  seventh  and  eighth  pleas, 
says,  “ that  the  insurance  was  effected  by  the  plaintiff  with 
the  local  agent  of  the  defendants  having  authority  to 
solicit  risks  and  to  inspect  premises  offered  or  proposed  or 
about  to  be  insured  by  the  defendants,  and  to  make  out 
applications,  receive  premiums,  and  effect  interim  insur- 
ances ; and  the  plaintiff  says  that  the  said  agent  personally 
inspected  the  property  insured,  and  was  fully  aware  of  the 
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position  of  the  building  containing  the  same,  and  its  con- 
tiguity to  other  buildings ; and  the  said  agent  afterwards 
made  out  the  said  application  or  caused  the  same  to  be 
made  out.  And  the  plaintiff  says  that  the  same  was  signed 
by  him  at  the  instance  and  procurement  of  the  said  agent, 
and  upon  the  undertaking  of  the  said  agent  that  he  would 
amend  the  same  by  inserting  in  the  said  application  the 
distance  of  any  building  within  100  feet  from  the  building 
containing  the  property  insured,  before  forwarding  the  said 
application  to  the  head  office  of  the  defendants,  and  the 
plaintiff,  relying  on  the  said  application,  completed  the 
effecting  of  the  said  insurance  by  paying  the  premium  to 
the  said  agent,  and  took  from  him  an  interim  receipt  effect- 
ing the  said  insurance  of  the  said  property  against  loss 
until  the  policy  should  be  issued  by  the  defendants.  But 
the  said  agent  neglected  to  amend  the  said  application  by 
inserting  therein  the  fact  that,  there  was  a building  within 
the  distance  of  100  feet  from  the  building  containing  the 
property  insured,  of  which  the  plaintiff  had  no  notice  or 
knowledge  until  after  the  happening  of  the  loss  in  the 
declaration  mentioned,  and  the  defendants  did  not  make 
or  raise  any  objection  to  the  contiguity  of  any  other  build- 
ing, or  to  the  same  not  being  mentioned  or  referred  to  in 
the  said  application,  and  the  plaintiff  further  says  that 
there  was  no  fraud  or  fraudulent  misrepresentation  on  his 
part  in  reference  to  the  matter  herein  pleaded  to.” 

There  is  a similar  replication  to  the  8th  plea. 

The  defendants  took  issue  on  these  replications,  and 
rejoined  on  equitable  grounds  “ that  the  said  local  agent 
had  no  authority  from  the  defendants  to  make  out 
applications,  and  the  said  application  for  insurance  was 
in  writing,  signed  by  the  plaintiff  himself,  with  a dia- 
gram endorsed  thereon,  and  forming  part  thereof,  purport- 
ing to  shew  the  relative  situation  of  the  premises  in- 
sured; and  also  other  buildings  within  a radius  of  100 
feet,  and  by  the  plaintiff  handed  to  the  said  local  agent  for 
the  express  purpose  of  being  forwarded  to  the  defendants’- 
head  office  at  Belleville  for  approval,  as  the  basis  of  a per- 
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manent  insurance  or  rejection  by  defendants,  through  their 
proper  officer,  who  was  not,  as  the  plaintiff  well  knew,  the 
said  local  agent,  and  knowing  that  the  said  local  agent  had 
no  power  or  authority  whatever  in  reference  to  permanent 
insurances,  and  also  knowing  that  the  said  application,  if 
accepted  for  a permanent  insurance,  would  be  accepted 
upon  the  belief  that  the  statements  and  representations  by 
the  plaintiff  therein  and  by  said  diagram  made  were  true, 
and  correctly  and  truly  represented  the  risk,  which  the 
defendants  ran  and  insured  against  in  consideration  of  the 
premium.  And  the  defendants,  relying  upon  the  said 
representation  in  said  application  and  diagram  made  and 
contained,  and  believing  them  to  be  true,  and  to  fully  and 
correctly  represent  the  risk,  and  knowing  nothing  of  the 
facts  in  said  replication  alleged,  did,  through  and  by  their 
said  head  officer,  (who  had  no  information,  knowledge  or 
notice,  other  than  the  said  application  to  guide  him),  accept 
the  said  risk  and  issued  to  the  plaintiff  the  policy  in  the 
declaration  set  out.” 

There  was  also  another  rejoinder  to  the  said  replication, 
to  the  effect  that  by  the  terms  of  the  application  “ a special 
survey  must  be  filled  up  by  the  applicant  on  the  mill  and 
factory  risks,”  and  that  the  plaintiff*  handed  the  application, 
with  a diagram  thereon,  to  the  local  agent,  and  that  the 
representations  were  incorrect. 

There  were  similar  rejoinders  to  the  replications  to  the 
eighth  plea. 

The  evidence  given  as  respects  the  filling  in  of  the 
application  and  stating  the  distance  was  : — 

The  plaintiff  stated:  “I  effected  an  insurance  with  defend- 
ants through  Mr.  Morris,  their  agent  here  ; Mr.  Morris  came 
to  my  place  to  get  me  to  insure,”  &c.  “ I took  Morris 

through  the  grist  mill  and  all  round  the  place.  I had  a saw 
mill  and  grist  mill ; no  measurements  were  made  with  him. 
Some  days  after  I was  in  Barrie,  in  John  Morrow’s  office, 
when  Mr.  Morris  came  in.  Morris  produced  a form  of  appli- 
cation and  asked  Morrow  to  fill  it  up,  which  he  did.  I 
signed  the  application,  &c.  I did  not  read  the  application. 
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One  of  them  was  read  to  me  ; the  other  was  not.  I objected 
to  the  distances  which  Morrow  and  Morris  had  stated.  I 
told  them  it  was  not  so  far  between  the  mill  and  the  house 
as  they  had  down  on  the  paper  ; they  had  100  feet  down. 
I told  them  it  was  not  100  feet.  I told  them  the  saw  mill 
was  about  100  feet.  They  asked  if  the  railway  was  100 
feet,  and  they  said  it  was  more.  I called  attention  to  the 
omission  from  the  diagram  of  a little  house  at  the  railway 
track.  Morris  said  for  me  to,  sign,  and  it  would  save  any 
more  trouble,  and  he  would  go  over  and  measure  that  day  ; 
that  was  in  presence  of  Morrow  and  others,”  &c. 

John  Morrow  stated  : “ After  the  application  was  filled, 
and  when  he  had  to  sign  the  papers,  he  was  asked  some 
questions.  He  made  some  remarks  about  the  measurements 
not  beinaf  correct.'  Mr.  Morris  said  that  it  did  not  make 
ainy  difference,  as  he  would  go  over  and  measure,  and  alter 
the  paper  to  suit  the  measurement,  and  upon  that  plaintiff 
signed  the  papers.” 

On  cross-examination  he  stated  : “ When  the  plaintiff 
objected,  Morris  said  he  would  go  and  make  the  measure- 
ments before  the  applications  wTere  sent  off.  One  objection 
was,  as  to  the  distance  from  the  old  house  to  the  mill, 
which  plaintiff  said  was  not  100  feet.” 

John  Shaughnessy  gives  the  same  evidence,  and  so  does 
Norman  Weeks. 

The  only  witness  called  for  the  defence  was  Charles 
Morris.  He  stated : “ Morrow  made  out  the  diagram ; 
nothing  was  said  about  the  distances ; he  marked  100  feet 
between  the  house  and  the  mill,  and  plaintiff  never 
objected.  I never  agreed  to  change  a figure  that  was 
put  down,  nor  agreed  nor  offered  to  go  to  measure.” 

There  is,  therefore,  a direct  contradiction  between  these 
parties. 

It  was  left  to  the  jury  by  the  8th  question,  and  they 
found  that  “ Morris  did  undertake  to  measure  the  distances, 
and  amend  the  application ;”  and  we  see  no  reason  to  differ 
from  this  finding. 

The  point  now  to  be  considered  is,  whether  upon  that 
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finding,  and  upon  the  terms  of  the  policy,  to  which  refer- 
ence is  hereafter  made,  Morris  should  be  looked  upon  as 
the  agent  of  the  plaintiff  or  of  the  defendants,  when  he 
forwarded  the  application.  Morris  was  the  agent  of  the 
defendants  to  solicit  risks,  grant  interim  receipts,  and  for- 
ward applications ; but  defendants  contend  that  in  per- 
forming the  last  duty  he  was  to  be  considered  as  the  agent 
of  the  assured. 

There  is  no  such  statement  on  the  face  of  the  application, 
but  in  the  body  of  the  policy  it  is  stated  (No.  46)  “ that  if 
an  agent  of  this  Company  fill  up  an  application  for 
insurance,  th:n  such  agent  shall  be  considered  as  acting  for 
the  applicant,  and  not  for  this  Company,  and  no  verbal  or 
written  statement  of  the  agent  to  the  contrary  shall  be 
received  in  evidence  ; but  the  Company  will  be  responsible 
for  all  surveys  made  by  their  agents  ' personally .” 

It  appears  from  the  express  words  of  the  above  clause 
that  as  respects  “ surveys,”  which  mean,  among  other 
things,  the  verifying  the  distances  shewn  on  the  diagram 
the  company  agree  that  he  shall  be  considered  as  their 
agent,  if  the  survey  is  made  by  him  personally. 

What,  then,  were  the  facts  of  this  case  ? The  agent  had 
visited  the  premises,  and  was  present  when  Mr.  Morrow 
prepared  the  diagram,  and  upon  being  told  by  plaintiff 
that  he  did  not  think  the  distances  were  correctly  stated, 
had  promised  not  to  forward  it  until  he  had  satisfied  him- 
self that  it  was  correct. 

We  think  that  what  he  did  brings  this  case  within  the 
exception,  and  that  the  plaintiff,  as  against  the  defendants, 
may  fairly  urge  that  “ the  survey  was  made  by  their  agent 
personally.” 

In  other  words,  that  the  agent  having  visited  the 
premises,  and  promised  to  see  that  the  diagram  was  cor- 
rectly drawn,  if  he  took  upon  himself  to  forward  it  without 
further  examination,  he  must  be  held  to  have  done  so  from 
his  previous  survey,  and  that  the  defendants  are  responsible 
for  a survey  made  by  their  agent  personally.  The  appli- 
cation was  delivered  to  him  as  agent ; the  promise  was 
50 — VOL.  XXVI.  C.P. 
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made  by  him  as  agent ; he  had  power  to  make  it  as  agent; 
and  if  there  was  any  neglect  of  duty  by  him  afterwards,  it 
was  as  their  agent,  and  not  as  agent  for  the  plaintiff, 

Hagarty,  C.  J. — One  of  the  main  questions  at  this  trial 
was,  as  to  the  distances.  We  fully  agree  in  the  finding  of 
the  jury  that  Morris  undertook  to  measure,  and  state 
properly  the  distances.  This  agent,  as  is  frequently  proved 
before  us,  was  urgent  on  the  plaintiff  to  effect  an  insurance, 
and  called  on  him  more  than  once  for  that  purpose,  and,  in 
the  plaintiff’s  wuxrds,  guaranteed  him  that  what  he  did  was 
the  same  as  if  done  by  the  company.  The  plaintiff  does 
not  fill  up  the  application  in  his  own  writing.  It  is  done 
at  Morrow’s  office.  Morris,  the  agent,  asked  Morrow  to  fill 
up  the  application,  as  being  a better  penman  than  himself, 
and  as  a former  owner  of  the  property,  and  knowing  all 
about  it. 

Morrow  says,  he  thinks  the  plaintiff  was  not  present 
while  they  were  making  it  out,  nor  were  any  questions 
then  asked  him.  They  were  read  to  the  plaintiff;  ho 
said  some  of  the  measurements  were  not  correct ; Morris 
said  it  did  not  matter;  he  would  go  over  and  measure,  and 
alter  the  paper  to  suit  the  measurement,  and  upon  that  the 
plaintiff  signed. 

This  is  fully  corroborated  by  Shaughnessy  and  Weeks. 

Morris  denied  this,  but  the  jury,  and  we  think  rightly, 
preferred  to  believe  the  four  witnesses  against  him. 

Mr.  Peck,  the  secretary  of  the  company,  was  examined. 
It  is  a curious  feature  of  this  case  that  so  many  papers  of 
importance  are  stated  to  have  been  either  lost  or  mislaid 
by  the  defendants. 

He  says  : When  I passed  the  risk  I had  the  application 
and  a letter  from  Mr.  Morris  ; 1 have  looked  for  that  letter, 
and  could  not  find  it.” 

After  the  very  serious  impeachment  of  Morris  by  four 
witnesses,  it  would  be  of  great  importance  to  see  the  letter 
that  he  wrote  with  the  application  to  his  principals. 

He  is  found  by  the  jury  to  have  promised  the  plain- 
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tiff  and  Morrow  to  personally  correct  any  faulty  measure- 
ment. He  makes  a communication  to  the  head  office  as  to 
this  insurance.  The  parties  now  claiming  the  benefit  of  his 
default  cannot  or  will  not  produce  what  he  did  write  to 
them. 

It  is  a very  serious  matter.  If  he  fulfilled  his  promise, 
and  did  measure,  and  so  reported,  or  even  if  he  did  not 
measure,  but  reported  to  his  employers  that  he  had  verified 
the  statements  by  survey  or  by  examination  of  the  premises, 
then  I think  it  would  be  brought  within  the  clause  as  to 
survey. 

Then  as  to  the  sending  and  receipt  of  the  notice  of  the 
other  insurance.  Its  receipt  was  found  by  the  jury,  and 
we  may  certainly  accept  their  finding  as  right,  when  we 
find  the  secretary  of  the  Company  not  asked  as  to  whether 
it  was  received  or  not ; nothing  would  be  easier  than  to 
say,  that  no  such  notice  was  received. 

I think  on  the  evidence  we  should  not  question  the 
correctness  of  the  learned  Judge’s  holding,  that  the  proof 
before  the  Barrie  Justice  was  sufficient  under  the  “ contig- 
uous ” clause. 

As  to  the  filling  up  the  forms,  I think  the  replication  by 
way  of  equitable  estoppel  may  be  added,  if  necessary ; and 
we  should  hold  it  as  upheld  by  the  evidence. 

I can  hardly  believe  that  the  law  can  be  in  such  a 
defective  state  as  to  permit  such  a line  of  defence  as  is 
pursued  by  this  Company  to  be  successful.  Their  agent 
gives  a printed  form  to  the  plaintiff  or  his  agent  to  be  filled 
up.  In  good  faith  he  fills  it  up,  and  is  then  told  that 
this  form  omits  a statement  which  he  could  have  made 
with  the  greatest  ease,  unless  misled  by  the  words  of  the 
form. 

Then,  as  pointed  out  by  my  brother  Galt,  the  policy  first 
given  to  him  is  taken  back,  and  another  handed  to  him 
containing  restrictions  more  stringent  and  embarrassing. 

It  is  impossible  to  read  the  evidence  and  hear  the  argu- 
ment on  behalf  of  these  defendants  without  a feeling  of 
painful  surprise. 
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It  was  certainly  time  for  the  Legislature  to  interfere  and 
endeavour  in  some  way  to  reduce  the  number  of  snares  and 
pitfalls  into  which  unwary  insurers  could  he  enticed. 

The  Courts  have  been  always  ready  to  give  the  fullest 
effect  to  all  provisions  in  policies  calculated  to  prevent 
fraud,  and  many  cases  have  occurred,  and  are  occurring,  in 
which  fraudulent  claims  are  advanced. 

But  in  the  case  before  us  it  is  sought  to  deprive  a man 
of  his  insurance  money,  because  he  was  weak  enough  to 
trust  to  the  representations  made  to  him  by  the  agent, 
through  whom,  and  through  whom  alone,  the  insurance 
was  effected. 

When  this  agent  requests  Morrow,  the  former  owner,  to 
fill  up  the  application,  and  the  latter  puts  in  the  distances 
from  recollection,  and  the  plaintiff  calls  attention  to  them, 
and  the  agent  then  undertakes  to  go  and  verify  them  and 
make  all  right,  who  should  suffer  if  the  agent  breaks  his 
word  ? 

Is  it  too  violent  a presumption  that  the  agent  did 
report  to  his  principals  that  he  so  verified  them,  or  that  he 
had  surveyed  or  examined  the  place  ? 

I do  not  hesitate  to  say  that  I think  this  eminently  a 
case  in  which  we  should,  as  Judges,  be,  according  to  the 
old  phrase,  “ astute  ” to  find  reasons  why  a very  startling 
injustice  should  not  be  done  to  an  apparently  innocent 
plaintiff. 

Gwynne,  J. — At  the  argument  before  us,  I understood 
Mr.  Dickson,  on  behalf  of  the  defendants,  to  rest  wholly 
upon  the  alleged  misrepresentations  as  to  the  position  of 
the  insured  property  in  relation  to  other  contiguous  build- 
ings, and  I think  he  exercised  a very  proper  discretion  in 
so  doing ; for  there  certainly  should  be  a limit  set  to  the 
practice  of  insisting  upon  purely  legal  defences,  to  what  to 
all  appearance  are  just  and  equitable  claims. 

I entirely  concur  with  the  judgment  of  the  learned  Chief 
Justice,  that,  under  the  circumstances  appearing  in  evi- 
dence, and  found  by  the  jury,  the  plaintiff  has  j ust  ground 
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for  displacing  the  defence  as  to  the  alleged  misrepresenta- 
tions by  a replication  on  equitable  grounds.  A very  slight 
alteration  in  form  would,  as  it  seems  to  me,  make  the 
replication  to  the  eighth  plea  quite  sufficient.  In  sub- 
stance, it  seems  to  me  to  reach  the  point. 

I think,  also,  that  the  plaintiff  also  should  be  at  liberty, 
in  view  of  ulterior  proceedings,  to  file  an  equitable  replica- 
tion to  the  fourth  plea,  for  the  reasons  suggested  in  the 
judgment  of  the  Chief  Justice.  For  this,  however,  there 
would  be  no  necessity,’  except  to  make  the  record  more 
perfect  by  making  the  pleadings  accord  with  the  evidence 
in  case  it  should  be  questioned  that  the  defendants’  counsel 
abandoned,  as  I understood  him  to  do  upon  the  argument, 
everything  except  the  alleged  misrepresentations. 

I must  say  that  as  to  the  character  of  the  defence,  as 
appearing  by  the  pleas  pleaded  in  this  case  to  what  appears 
a righteous  claim,  I entirely  concur  in  what  I think  may 
be  called  the  exceedingly  mild  language  in  which  the 
learned  Chief  Justice  has  treated  the  subject. 
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Fair  v.  The  Niagara  District  Mutual  Fire  Insurance 
Company. 

Insurance — Notice  of  further  insurance — Proof  of  loss— Waiver — 38  Vic., 
ch.  65—36  Vic.,  ch.  U,  secs.  37,  38,  0. 

Ia  an  action  on  a cash  premium  policy  in  the  defendants’  company,  it 
appeared  that  the  insured,  after  insuring  with  the  defendants,  effected 
insurances  in  other  companies  without  notifying  the  defendants  in 
writing  as  required  by  the  86  Vic.,  ch.  44,  sec.  37,  and  by  the  by-laws 
endorsed  on  the  policy.  After  the  fire  the  insured,  on  the  19th  of 
January,  1875,  furnished  the  company’s  local  agent  with  proof  papers 
of  the  losSj  which  contained  a certificate  of  the  further  insurances, 
and  the  defendants  objected  to  their  sufficiency,  saying  nothing,  how- 
ever, as  to  the  further  assurances.  On  the  30th,  on  receiving  a reply 
from  the  agent,  they  again  wrote  to  him  that  in  consequence  of  the 
failure  of  the  assured  to  send  the  proper  proof,  as  also  to  notify  the 
company  of  the  further  insurances,  the  policy  was  forfeited. 

Held , that  36  Vic.,  ch.  44,  secs.  37-38,  applied  to  all  policies  issued  by 
mutual  companies,  cash  premium  as  well  as  mutual. 

Held , also,  that  under  this  Act,  and  the  by-laws,  the  notice  of  the  further 
insurances  must  be  before  the  loss  occurs,  and  that  the  notification 
here  given  was  clearly  insufficient. 

Held , also,  that  the  38  Vic.,  ch.  65,  sec.  1,  0.,  would  not  deprive  the 
defendants  of  their  right  to  insist  on  the  forfeiture  for  this  cause,  lor 
their  objection  was  not  to  the  proofs  of  loss. 

This  was  an  action  brought  upon  a cash  premium  policy 
for  $2,000,  upon  the  stock  in  trade  of  one  Kajotte,  of  whom 
the  plaintiff  was  assignee  in  insolvency.  The  policy  was 
dated  the  3rd  May,  1874,  and  the  loss  by  fire  took  place 
upon  the  12th  January,  1875. 

The  only  plea  to  which  it  is  necessary  to  refer  is  the 
seventh,  whereby  the  defendants  alleged  that  by  the  16th 
by-law,  endorsed  upon  the  policy,  and  subject  to  which 
the  said  policy  was  granted,  it  was.  provided  that  any 
insurance  subsisting  or  that  should  be  effected  in  any 
other  company,  on  property  insured  in  this  company,  with- 
out the  consent  of  the  board,  would  vitiate  the  policy,  unless 
written  notice  thereof,  within  ten  days  thereafter,  contain- 
ing full  particulars,  should  be  given  to  the  secretary  of  the 
defendants,  and  the  consent  of  the  board  obtained  thereto 
and  endorsed  on  the  policy,  and  signed  by  the  President 
and  Secretary : that  the  said  Rajotte  did,  after  the  policy 
in  the  declaration  mentioned  was  granted,  effect  certain 
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-additional  and  other  insurances  on  the  said  property  in- 
sured by  the  said  policy,  to  wit:  in  the  Provincial,  for  the 
sum  of  $2,000  ; the  iEtna,  for  the  sum  of  $1,500  ; the  Hart- 
ford, for  the  sum  of  $1,500  ; the  Royal  Canadian,  for  the 
sum  of  $3,000  ; the  Canadian  Mutual,  for  the  sum  of  $3,500; 
the  Victoria  Mutual,  for  the  sum  of  $2,000,  and  the 
Royal,  for  the  sum  of  $2,000,  making  in  all  the  sum  of 
$15,500  : that  no  written  notice  thereof  was,  within  ten 
days  thereafter,  given  to  the  defendants,  in  accordance  with 
the  said  by-law,  nor  was  the  assent  of  the  Board  of 
Directors  of  the  defendants  obtained  thereto  and  endorsed 
on  the  policy,  and  signed  by  the  President  and  Secretary, 
as  required  by  the  said  condition,  whereby  the  said  policy 
became  and  was  and  is  void. 

The  plaintiff  joined  issue  upon  the  plea. 

The  cause  was  tried  before  Galt,  J.,  and  a jury,  at  Ottawa, 
at  the  Spring  Assizes  of  1876. 

At  the  trial,  on  its  appearing  that  some  of  these  insur- 
ances, if  not  all  of  them,  were  effected  after  the  policy  with 
the  defendants  was  effected,  without  due  notice  thereof 
having  been  given  to  the  defendants,  as  required  by  the  con- 
dition in  .that  behalf  endorsed  on  the  policy,  and  that  for 
non-compliance  with  such  condition  the  policy  with  the  de- 
fendants appeared  to  have  been  avoided,  as  pleaded,  the 
plaintiff’s  counsel  applied  for  and  obtained  leave  to  file  a 
replication  on  equitable  grounds  to  this  seventh  and  other 
pleas. 

The  replication  was  as  follows : For  a replication  on 
equitable  grounds  to  the  6th,  7th,  and  8th  pleas  : that  the 
defendants  ought  not  to  be  permitted  to  plead  the  said 
pleas,  because  the  plaintiff  says,  as  the  fact  is,  that  the 
defendants,  on  the  23rd  day  of  January,  1875,  after  the 
happening  of  the  said  loss,  and  after  they  had  notice  and 
knowledge  that  the  additional  insurances  had  been  effected, 
as  in  “ the  said  several  pleas  mentioned,  waived  the  benefit 
of  the  said  conditions  contained  in  by-laws  16  and  50 
respectively,  by  requiring  from  the  said  Timothy  Rajotte 
further  proof  of  the  said  loss,  in  compliance  with  the  terms 
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of  by-law  46,  and  by  requiring  from  the  said  Rajotte 
nothing  more.” 

The  defendants  joined  issue  and  demurred  to  this  repli- 
cation. 

It  was  contended  under  this  replication  that  the 
effect  of  the  1st  section  of  38  Yic.  ch.  65,  0.,  was, 
under  the  circumstances  appearing,  to  deprive  the  de- 
fendants of  the  right  to  insist  upon  the  avoidance  of 
the  policy  for  the  default  of  the  insured  in  not  communi- 
cating to  the  defendants  the  subsequent  insurances  effected 
by  the  insured,  as  required  by  the  conditions  in  that  be- 
half endorsed  on  the  policy  with  the  defendants. 

The  evidence  upon  which  this  contention  was  rested 
was,  that  in  the  proof  papers  of  the  loss  rendered  to  the 
defendants  after  the  fire,  notice  of  the  subsequent  insurances 
was  given  to  the  defendants. 

It  appeared  that  on  the  19th  of  January,  1875,  Ra- 
jotte  furnished  to  the  defendants’  agent  at  Ottawa  two 
papers,  containing,  however,  no  particular  account  in  detail 
of  the  loss,  as  required  by  the  46th  by-law.  The  loss  being 
total  was  set  down  thus : “ The  whole  stock  of  my  goods, 
clothing,  &c.” 

On  the  19  th  January  the  agent  mailed  these  proof  papers 
to  the  Secretary  of  the  Company  at  their  head  office,  St. 
Catharines,  and  they  appeared  to  have  been  received  there 
upon  the  22nd  January. 

On  the  23rd  January  the  inspector  of  the  company  wrote 
from  St.  Catharines  to  the  agent  at  Ottawa,  as  follows : — - 
“ Re  T.  Rajotte. 

“ Dear  Sir, — 

“ Those  papers  sent  up  were  not  satisfactory;  neither 
detail  or  proofs.  Insured  must  comply  with  by-law  46,  as 
on  his  policy. 

“ Truly  yours, 

(Signed)  “ Thos.  H.  Graydon,  Inspector.” 

On  the  26th  January  the  agent  at  Ottawa  wrote  to  the 
inspector,  Graydon,  in  answer  to  his  letter,  informing  him 
that  the  statement  in  the  proof  papers  was  made  out  by 
the  inspectors  of  the  Royal  Canadian,  The  Royal,  The  Vic- 
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toria  Mutual,  and  Canadian  Mutual,  and  from  the  books  of 
the  firm.  The  JEtna,  and  Hartford,  and  Queen’s  sent  no 
inspector,  as  the  loss  was  total.  And  after  stating  some 
information  apparently  taken  from  Rajotte,  he  adds  : 
“ There  was  not  anything  saved.  You  can  write  to  Mr. 
Rutherford,  Inspector  for  the  Victoria,  at  Hamilton,  and  I 
think  he  will  give  you  the  same  information  ; or,  if  you 
wish  to  go  through  the  thing,  Mr.  Rajotte  will  produce  his 
vouchers  and  hooks  to  any  person  you  may  appoint  for  the 
purpose.”  And  further,  “ If  this  explanation  is  not  suffi- 
cient, please  let  me  know  what  is  wanting,  and  I will  get 
them  to  conform  to  your  wishes,  as  far  as  possible.” 

Mr.  Rajotte  in  his  evidence  said : “ After  I sent  in  my 
claim  papers  to  Mr.  Stethern,  he  came  and  spoke  to  me.  He 
asked  me  for  more  explanation  on  clause  46.  He  said  the 
head  offic'e  wanted  more  information.  I told  him  I was  not 
able  to  give  any  more  information.  I told  him  he  could  look 
over  my  books  himself  at  any  time  he  wished.  He  never 
gave  me  a notice  in  writing  calling  for  the  particulars.” 

Mr.  Stethern,  in  his  evidence,  said  : “ When  I received 
this  letter,”  viz.,  that  of  23rd  January,  <f  I went  to  see  Mr. 
Rajotte ; I told  him  the  proofs  were  not  sufficient,  and  I 
thought  he  would  require  to  make  out  a detailed  statement. 
I do  not  think  he  asked  me  to  write  to  the  company.  I did 
write  to  them,”  namely,  the  letter  of  the  26th  January, 
“ and  I received  in  reply  a letter,  dated  30tli  January.” 
This  letter  is  from  the  Inspector  to  the  agent  at  Ottawa,, 
and  is  as  follows  : 

“ St.  Catharines,  Ont.,  30th  January,  1875. 

“ To  Thos.  Stethern,  Esq.,  Ottawa,  Ont. 

“ Re  T.  Rajotte,  No.  5866. 

“ Dear  Sir, — “ I beg  to  apprise  you  that  from  the  non- 
compliance  with  by-law  46,  and  the  effecting  insurances  in 
other  companies  without  notifying  this  company  of  such 
further  insurances,  the  above  policy  is  void,  and  the  claim 
thereunder  cannot  now  be  entertained. 

“ Yours,”’  &c., 

(Signed)  “ Thos.  H.  Gray  don,  Manager.” 

51 — VOL.  XXVI  C.P. 
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The  learned  Judge  was  of  opinion  that  the  policy  was 
avoided  for  want  of  notice  of  the  further  insurance,  and 
that  there  had  been  no  waiver,  and  he  entered  a nonsuit, 
reserving  leave  to  the  plaintiff  to  move  to  have  the  verdict 
entered  in  his  favour. 

In  this  term,  May  1st,  1876,  Bethune,  Q.C.,  obtained  a rule 
nisi  to  enter  a verdict  for  the  plaintiff  pursuant  to  the 
leave  reserved. 

In  the  same  term,  May  81st,  1876,  Calvin  Brown  shewed 
cause.  Under  the  18th  by-law,  as  well  as  under  sec.  1 of 
the  Act  86  Vic.  ch.  44,  the  policy  became  avoided.  The 
mere  fact  of  the  company,  for  want  of  notice  of  the  further 
assurance,  not  setting  up  at  the  first  moment  the  alleged 
forfeiture,  cannot  be  called  a waiver,  and  particularly  where, 
as  here,  the  plaintiff  has  not  been  prejudiced.  To  create  a 
waiver,  it  must  be  by  an  express  agreement  to  that  effect. 
The  proof  papers  were  also  defective  in  not  giving  a de- 
tailed account  of  the  loss,  as  required  by  the  46th  by-law. 
The  non-compliance  with  the,  conditions  clearly  caused  the 
policy  to  become  forfeited  : Butler  v.  Waterloo  Mutual  Ins. 
Co.,  29  U.  C.  R 558  : Merritt  v.  Niagara  District  Mutual 
Fire  Ins.  Co.,  18  U.  C.  R 529  ; Jacobs  v.  Equitable  Ins. 
Co.,  17  U.  C.  R 35,  18  U.  C.  R 14  ; Ramsay  Woollen 
Cloth  Co.  v.  Mutual  Fire  Ins.  Co.  of  Johnstown,  11  U.  C. 
R.  516 ; Carter  v.  Niagara  District  Mutual  Insurance 
Co.,  19  C.  P.  143. 

Bethune,  Q.  C.,  contra.  The  policy  is  a cash,  and  not  a 
mutual  policy,  and  therefore  the  Act  36  Vic.,  ch.  44, 
does  not  apply.  The  case  must,  therefore,  be  governed 
by  the  conditions  alone.  The  effect  of  the  conditions  is 
not  to  render  the  policy  absolutely  void,  but  only  voidable 
at  the  election  of  the  directors,  and  what  took  place  here, 
amounts  to  an  election  on  their  part,  not  to  forfeit  it : 
Armstrong  v.  Turquand,  9 Ir.  C.  L.  R 32.  Having  exer- 
cised their  election  and  agreed  to  waive  their  right  to  insist 
on  the  forfeiture,  they  cannot  afterwards  exercise  it.  But 
even  assuming  that  what  took  place  did  not  amount  to  a 
waiver,  it  clearly  amounted  to  an  estoppel. 
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June  28th,  187G.  G Wynne,  J.,  delivered  the  judgment 
of  the  Court. 

The  condition  relating  to  the  avoidance  of  a policy  by 
reason  of  subsequent  insurances  not  assented  to,  is  sub- 
stantially the  same  as  is  provided  byjstatute  36  Vic.,  ch.  44, 
secs.  37,  38. 

These  sections  appear  to  us  to  apply  at  least  to  all  poli- 
cies issued,  as  the  one  in  question  in  this  suit  was,  after 
the  passing  of  the  Act,  by  all  Mutual  Insurance  Companies, 
within  the  77th  section  of  the  Act,  whether  such  policies 
be  issued  upon  the  mutual  branch  or  upon  the  cash  pre- 
mium principle. 

There  are  only  two  events  in  which  subsequent  insur- 
ances can  be  effected  without  avoiding  the  policy,  namely, 
those  referred  to  in  the  37th  and  38th  sections. 

By  the  37th  section,  it  is  enacted  that : “ If  an  insurance 
subsists  by  the  act  or  with  the  knowledge  of  the  insured 
in  the  company  and  in  any  other  office  at  the  same  time^ 
the  insurance  in  the  company  shall  be  void,  unless  the 
double  insurance  subsists  with  the  consent  of  the  directors 
signified  by  endorsement  on  the  policy,  signed  by  the  sec- 
retary or  other  officer  authorized  to  do  so,  or  otherwise 
acknowledged  in  writing.” 

This  condition  certainly  has  not  been  complied  with,  and 
it  is  in  substance  what  the  16th  condition  endorsed  on  the 
policy  referred  to  in  the  seventh  plea  also  required. 

Then  by  the  38th  section  it  is  enacted  that : “ Whenever 
notification  in  writing  shall  have  been  received  by  a com- 
pany from  an  applicant  for  insurance,  or  from  a person 
already  insured,  of  his  intention  to  insure,  or  of  his  having 
insured  an  additional  sum  on  the  same  property  in  some 
other  company,  the  said  additional  insurance  shall  be 
deemed  to  be  assented  to,  unless  the  company  so  notified 
shall  within  two  weeks  after  the  receipt  of  such  notice, 
signify  to  the  party  in  writing,  their  dissent.” 

It  is  not  pleaded  or  contended  that  the  plaintiff’s  case  is 
brought  within  the  protection  of  this  section,  for  it  is  suffi- 
ciently clear  that  no  notice  in  writing  of  any  of  the  subse- 
quent insurances  complained  of  was  given,  unless  one,  as  to 
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the  insurance  in  the  Royal,  given  to  the  agent  at  Ottawa,, 
was  sufficient. 

The  notice  of  a subsequent  insurance  must  he  given 
before  the  happening  of  the  loss,  although  the  two  weeks 
within  which,  under  the  38th  section,  the  company  are  to 
signify  in  writing  their  dissent,  may  not  expire  until  after 
the  loss.  Notice  in  writing  of  a subsequent  insurance  for 
the  first  time  given  in  the  claim  papers  after  the  loss,  is  not, 
in  my  judgment,  a notice  of  which  the  company  are  required 
to  take  any  notice ) and  there  is  nothing'  in  the  38th  Vic. 
ch.  65,  0., upon  which  the  equitable  replication  is  professed  to 
be  rested,  which  deprives  the  defendants  here  of  their  right 
to  insist  that  the  policy  as  avoided  for  the  reason  alleged  in 
the  7th  plea.  The  equitable  replication  affords  no  answer 
whatever  to  that  plea. 

The  Act  38  Vic.  ch.  65,  merely  enacts  that  no  objection 
taken  to  the  sufficiency  of  the  statement  or  proof  of  loss, 
shall  be  allowed  as  a discharge  of  the  liability  of  the  com- 
pany, although  the  conditions  of  the  policy  as  to  proof  of 
loss  be  not  complied  with,  if,  (after  a statement  of  loss  has 
been  given  in  good  faith  by  or  on  behalf  of  the  insured,) 
the  company,  through  its  agent,  or  otherwise,  objects  to  the 
loss  upon  other  grounds  than  for  imperfect  compliance  with 
such  conditions,  or  does  not,  within  a reasonable  time  after 
receiving  such  statement  or  proof,  notify  the  assured  in 
writing  that  such  statement  or  proof  is  objected  to,  and 
what  are  the  particulars  in  which  the  same  is  alleged  to  be 
defective. 

The  seventh  plea  sets  up  no  defence  founded  upon  any  im- 
perfect compliance  with  the  conditions  of  the  policy  as  to 
proof  of  loss.  It  relies  upon  an  avoidance  of  the  policy  by 
breach  of  the  condition  as  to  notification  of  subsequent 
insurances,  and  as  this  condition  appears  clearly  by  the 
evidence  to  have  been  violated,  we  cannot  deprive  the 
defendants  of  their  right  to  insist  in  consequence  upon  the 
avoidance  of  the  policy. 

The  rule  will  therefore  be  discharged,  and  the  verdict  for 
the  defendants  will  stand. 


Rule  discharged. 
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:Samo  et  al.  v.  The  Gore  District  Mutual  Fire  Ins. 

Company. 

Insurance — Misstatement  as  to  title  and  incumbrances — Divisibility . 

The  plaintiffs  employed  one  R.,  an  insurance  broker,  in  no  way  connected 
with  the  defendants,  to  effect  an  insurance  on  their  building  and  stock, 
informing  him  of  there  being  incumbrances  to  a large  amount  on  the 
building  ; and  they  signed  a form  of  application  in  blank  and  handed  it 
to  R.,  who  filled  in  the  application,  except  as  to  incumbrances,  which 
he  left  in  blank.  R.  then  applied  to  one  G.,  who  also  acted  as  a 
broker,  and  was  in  no  way  connected  with  the  defendants;  and  G. 
submitted  the  application  to  defendants’  local  agent,  who  accepted  the 
risk  and  received  the  premium.  The  agent  then  forwarded  the 
application  to  the  head  office  for  approval,  who  returned  it  to  him  for 
information  as  to  the  incumbrances.  The  agent  then  applied  to  G., 
who  referred  to  R.  R.  having  tried,  but  failed  to  find  the  plaintiff, 
stated  to  G.  that  there  were  none,  and  G.  then  tore  up  the  application 
and  filled*in  another  one,  stating  that  there  were  no  incumbrances,  and 
signed  the  plaintiffs’  name  to  it.  This  he  handed  to  the  agent,  and  on 
it  the  policy  issued.  It  was  also  proved  that  after  the  issuing  of  the 
policy  the  plaintiffs  effected  a further  incumbrance  on  the  land,  but 
did  not  notify  defendants.  The  plaintiffs  having  sued  defendants  on 
the  policy,  which  provided  that  if  the  assured  was  not  the  sole  and 
unconditional  owner  of  the  property  insured,  unless  the  true  title  was 
expressed  therein,  the  policy  should  be  void. 

Held , that  they  could  not  recover. 

Per  Hagarty,  C.  J. — The  plaintiffs  enabled  R.  to  deceive  the  defendants 
by  entrusting  him  with  the  business,  and  they  could  not  claim  the 
benefit  of  an  insurance  obtained  by  him,  without  being  liable  for  his 
false  statement,  on  the  faith  of  which  it  was  effected. 

Per  Gwynne,  J.,  quaere,  whether,  under  the  circumstances,  the  unautho- 
rized and  false  statement  inserted  by  G.  in  the  application,  made  with- 
out the  plaintiffs’  authority,  could  be  considered  as  the  plaintiffs. 

Held,  also,  that  the  policy  was  not  divisible  as  to  the  real  and  personal 
property,  but  was  altogether  avoided. 

The  declaration  was  on  a policy  of  insurance,  and  con- 
tained four  counts.  It  alleged  that  the  policy  was  executed 
on  the  16th  December,  1874,  for  the  term  of  one  year, 
ending  18th  November,  1875,  and  each  count,  after  averring 
a total  loss,  concluded  with  the  usual  statement  of  the  com- 
pliance by  the  plaintiff  with  all  conditions,  &c.,  to  enable 
him  to  recover. 

The  common  counts  were  also  added. 

The  property  insured  was  described  as  follows : — 

Si, 000  on  the  building  only  of  their  wooden  furniture 
manufactory,  situate  on  Yonge  Street,  in  Yorkville. 

$2,000  on  their  stock  of  lumber  and  materials,  and  furni- 
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ture  manufactured  and  in  process  of  manufacture,  contained 
in  said  building. 

The  pleas  were  : 1.  Denying  the  policy.  2.  That  the 
property  wTas  encumbered,  and  that  in  the  application  it  was 
returned  as  not  encumbered.  3.  Concealment  of  encum- 
brances. 4.  As  to  so  much  of  the  1st,  2nd,.  3rd,  and  4th 
counts  as  related  to  the  insurance  on  the  building,  that 
after  making  the  insurance, the  plaintiffs  granted  a mortgage 
thereon  to  one  Robert  Davis,  and  did  not  notify  the  com- 
pany. 5.  Setting  up  the  same  defence. 

The  defence  relied  on  was  as  to  encumbrances  which 
existed  before  the  policy  was  granted,  and  as  to  the  Davis 
mortgage. 

o o . 

The  case  was  tried  before  Hagarty,  C.  J.,  and  a jury,  at 
Toronto,  at  the  Spring  Assizes  of  1876. 

At  the  trial  J.  II.  Samo,  one  of  the  plaintiffs,  and 
by  whom  the  insurance  in  question  was  effected,  stated 
that  he  never  signed  but  one  application,  which  he  signed  in 
blank  and  delivered  to  one  Rosenblatt,  the  person  through 
whose  instrumentality  the  policy  was  effected,  at  the  same 
time  informing  him  that  there  were  encumbrances  to  a 
large  amount  on  the  building. 

This  application  was  filled  up  by  the  person  to  whom 
it  was  given,  but  contained  no  statement  as  to 
the  encumbrances.  Rosenblatt  was  not  an  agent  of  the 
defendants,  but  acting  merely  as  a broker  in  submitting 
applications  for  insurance  to  the  different  insurance  agents. 

The  person  to  whom  he  handed  the  plaintiffs’  application 
was  named  Griffiths.  He  was  not  in  a position  to  accept 
the  risk  for  any  company  for  whom  he  acted,  and 
he  made  aplication  to  McCord,  who  was  the  agent  for 
the  defendants  in  the  City  of  Toronto,  and  who,  after  a 
good  deal  of  discussion,  agreed  to  take  the  risk  at  the  rate 
of  six  and  a-half  per  cent.,  on  which  the  plaintiffs  paid 
him  $195  premium.  An  application  was  then  forwarded 
to  the  defendants  .by  McCord.  It  appeared  that  this 
application  wras  not  the  one  which  had  been  signed  in 
blank  by  the  plaintiffs,  but  that  Griffiths  had  taken  on  him- 
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self  to  make  a copy  of  tke  application,  and  had  destroyed 
the  original.  This  application  was  forwarded  to  the  defen- 
dants’ head  office,  and  was  returned  by  them,  stating  they 
required  an  answer  to  the  question  respecting  encumbrances, 
and  on  receiving  this  communication  McCord  applied  for 
information  to  Griffiths. 

Griffiths  said  that  he  sent  Rosenblatt  (the  person  who 
had  originally  applied  to  the  plaintiff,  and  to  whom  the 
blank  application  had  been  given),  to  get  it  signed,  and  see 
the  answers  were  right ; and  that  hue  came  back  saying  he 
could  not  find  Samo,  that  he  was  not  in.  He  went  a 
second  time  with  the  same  result.  Griffiths  then  filled  in 
the  questions,  as  Rosenblatt  said  that  as  Samo  had 
told  him  all  about  these  matters  when  he  saw  him 
first,  he  could  answer  the  questions  as  well  as  if  he  had 
seen  him  again.  Griffiths  filled  up  the  first  part  of  the 
application.  When  he  read  the  last  question,  and  asked 
Rosenblatt  if  there  were  any  mortgages  or  encumbrances, 
and  on  his  replying  “ No,”  he  wrote  the  word  “none,”  and 
signed  the  application,  and  sent  it  to  McCord.  He  thought 
that  he  tore  up  the  old  one. 

The  learned  Chief  Justice  was  of  opinion  that  the  plain- 
tiff could  not  recover,  and  entered  a nonsuit,  but  reserved 
leave  to  the  plaintiff  to  move  to  set  it  aside  and  enter  a 
verdict  in  his  favour. 

In  this  term,  May  16th,  1876,  Read , Q.  C.,  obtained  a rule 
nisi  accordingly. 

In  the  same  term,  May  21st,  1876,  Bethune,  Q.  C.,  and 
Durand  (of  Galt)  shewed  cause.  Under  the  statute  and 
the  conditions  endorsed  on  the  policy,  an  erroneous  mis- 
representation in  the  application  avoids  the  policy,  and  it  is 
proved  that  there  was  a material  misrepresentation  as  to 
encumbrances,  the  application  stating  that  there  were  none, 
the  land  at  the  time  being  mortgaged  to  over  $4,000.  It 
can  make  no  difference  whether  the  policy  was  granted  on 
the  original  application  or  on  the  subsequent  one  filled  in 
and  signed  by  Griffiths,  as  in  both  the  answers  as  to  encum- 
brances were  untrue.  Neither  Rosenblatt  nor  Griffiths 
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had  any  connection  with  the  company,  or  authority  to  act 
for  them.  They  were  the  agents  of  the  insured  to  procure 
the  insurance  and  to  fill  in  the  application  ; and  McCord  & 
Co.,  who  were  the  recognized  agents  of  the  company,  had 
no  power  to  appoint  sub-agents : at  all  events,  under  the 
conditions  on  the  policy,  even  if  the  agent  of  the  company 
should  fill  in  the  application,  he  is,  for  that  purpose,  the 
agent  of  the  insured  and  not  of  the  company : Foivler  v. 
Scottish  Equitable  Life  Ins.  Society,  4 Jur.  N.  S.  1169; 
Blealdey  v.  Niagara  District  Mutual  Ins.  Co.,  16  Grant  198. 
The  policy  is  not  divisible,  and  the  conditions  apply  equally 
to  real  and  personal  property.  The  words  of  the  statute, 
that  the  concealment  of  any  encumbrance  on  the  insured 
property  or  on  the  land  on  which  it  may  be  situate,  renders 
the  policy  void,  clearly  shews  this,  and  the  following  cases 
also  so  decide : Bamsa,y  Woollen  Cloth  Co.  v.  Mutual  Ins. 
Co.  of  Johnstown,  11  U.  C.  R.  516;  Butler  v.  Waterloo 
Mutual  Ins.  Co.,  29  U.  C.  It.  553 ; Blealdey  v.  Niagara 
District  Mutual  Ins.  Co.,  16  Grant  198.  The  only  case  at 
all  in  the  plaintiffs’  favour  is  Date  v.  Gore  District  Mutual 
Ins.  Co.,  14  C.  P.  548.  This  was,  however,  under  a different 
section  of  the  Act,  and  all  that  the  case  decides  is,  that  the 
declaration  was  good  in  form.  Moreover,  it  is  proved  that 
subsequent  to  the  policy  being  effected  the  insured  effected 
a further  encumbrance  on  the  property,  and  never  notified 
the  company.  This  would  clearly  rendertthe  policy  void. 

Bead,  Q.  C.,  contra.  The  policy  can  only  be  void  and 
the  insured  affected  by  the  acts  of  the  plaintiff,  and  it  is 
proved  that  he  only  signed  the  first  application,  and  that  at 
the  time  of  his  doing  so  he  expressly  informed  Rosenblatt 
of  the  encumbrances.  The  second  application  on  the  face 
of  it  shews  that  it  was  not  signed  by  the  plaintiff,  as  it  is 
signed  by  the  ‘plaintiff  per  T.  G.  This  should  have  put 
the  defendants  on  enquiry  as  to  whether  Griffith  was 
authorized  to  make  the  statement  as  to  encumbrances,  and 
not  having  authorized  him,  the  plaintiff  cannot  be  bound  by 
Griffith’s  act,  and  the  case  must  be  considered  as  if  the 
policy  was  granted  by  the  company  without  any  applica- 
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tion : Rossiter  v.  Trafalgar  Life  Assurance  Association, 
27  Beav.  377.  As  to  the  subsequent  encumbrance,  this 
was  only  to  pay  off  an  existing  encumbrance,  which  was 
discharged  : May  on  Insurance,  sec.  275.  The  policy 
however  is  divisible.  Both  the  conditions  and  the  statute 
only  apply  to  the  realty,  and  the  policy  subsists  so  far  as 
the  personalty  is  concerned  : Ramsay  Woollen  Cloth  Co.  v. 
Mutual  Ins . Co.  of  Johnstown,  11  U.  C.  B.  516;  Date  v. 
Gore  District  M.  Ins.  Co.,  14  C.  P.  548 ; Phoenix  Ins.  Co. 
v.  Lawrence,  4 Met.  Ky.  9 ; Barnes  v.  Union  Mutual  Fire 
Ins.  Co.,  51  Maine  110;  Trench  v.  Chenango  Mutual  Ins. 
Co.,  7 Hill  N.  Y.  122;  May  on  Insurance,  secs.  140-142, 
189-192. 

June  28th,  1876.  Hagarty,  C.  J. — I retain  the  opinion 
I formed  at  the  trial,  that  the  plaintiff  cannot  recover. 

He  chose  to  employ  one  Itosenblatt,  a person  in  no  way 
connected  with  defendants,  to  effect  the  insurance.  He 
signed  a form  of  application  in  blank,  leaving  himself  at 
the  mercy  of  Rosenblatt  as  to  how  the  latter  might  choose 
to  fill  it  up. 

Then  Rosenblatt  applies  to  Griffiths,  an  insurance  broker, 
also  unconnected  with  the  defendants,  and  Griffiths  applies 
to  McCord,  the  defendants’  agent.  The  latter  agrees  filti- 
mately  on  the  rate.  There  is  some  confusion  in  the  testi- 
mony as  to  the  application.  The  result  seems  to  be,  that 
when  first  given  to  McCord  there  was  no  answer  to  the 
question  as  to  encumbrances.  The  defendants  require 
further  information  on  this  head,  before  deciding  to  accept 
the  risk.  Their  agent  so  informs  Griffiths,  who  confers 
with  Rosenblatt,  who  attempted,  as  he  stated,  to  see  the 
plaintiff*  but  ultimately  said  he  knew  there  were  no  en- 
cumbrances ; and  another  form  of  application  is  filled  out, 
stating  that  there  are  no  encumbrances,  and  this  was  signed 
by  the  plaintiff,  per  Griffiths,  and  given  to  McCord,  and 
sent  to  the  defendants.  On  this  the  policy  was  issued. 

Now,  I cannot  see  what  the  defendants  had  to  do  with 
these  actings  between  Rosenblatt  and  Griffiths,  or  how  any 
unauthorized  acts  by  them  can  in  any  way  affect  the  un- 
52 — YOL.  XXVI  C.P. 
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derwriters,  who,  neither  at  their  headquarters,  nor  through 
their  agent,  McCord,  had  any  knowledge  whether  the  acts 
wrere  authorized  or  unauthorized. 

The  plaintiff,  unfortunately  for  himself,  placed  himself 
wholly  in  Rosenblatt’s  power,  giving  him  a form  of  applica- 
tion signed  in  blank.  He  was  unquestionably  bound  by 
whatever  his  agent  put  into  that  application.  The  agent 
first  sends  it  in,  saying  nothing  as  to  the  encumbrances.. 
Then  when  information  is  required  on  that  point,  the 
agent  and  the  person  whom  he  employed  take  on  them- 
selves to  send  in  another  application,  in  the  plaintiffs 
name,  signed  for  him,  with  material  statements  undoubtedly 
false. 

Mr.  Read  argued  strenuously  that  he  was  only  bound 
by  what  he  signed.  Granted,  but  he  allowed  his  agent 
to  write  anything  he  pleased  over  his  name. 

If  we  assume  this  application,  actually  signed  by  the 
plaintiff,  to  have  been  sent  to  the  defendants’  head  office,  and 
objected  to  by  the  defendants,  as  not  containing  sufficient 
information,  and  then  Rosenblatt,  or  Griffiths,  whom  the 
latter  employed,  either  sent  a new  or  a supplemental  ap- 
plication, stating  the  required  information,  without  com- 
municating with  the  plaintiff  personally,!  still  fail  to  see  how 
it  would  help  the  plaintiff*.  The  defendants  finally  accept 
the  risk  on  the  information  given  to  them  by  or  through 
a person  employed  by  the  plaintiff  to  effect  the  insurance. 

The  plaintiff  enabled  Rosenblatt  to  deceive  the  defendants 
by  entrusting  him  with  this  business.  The  defendants- 
seems  to  me  to  be  quite  free  from  all  blame.  The  whole 
difficulty  was  caused  by  the  plaintiff’s  agent  or  agents. 

If  he,  living,  say  in  Montreal,  had  written  to  Rosenblatt 
in  Toronto  to  effect  insurance  for  him,  and  enclosing  a 
signed  blank  form  of  application,  and  all  that  appears  in 
this  case  was  done,  can  there  be  any  doubt  that  he  would 
be  bound  by  all  that  was  done  ? 

The  plaintiff*  cannot,  in  my  judgment,  claim  the  benefit 
of  an  insurance  obtained  for  him  by  agent,  and  at  the  same 
time  insist  that  he  is  not  liable  for  that  agent’s  false  state- 
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ments,  on  the  faith  of  which  statements  being  true  the 
insurance  was  effected. 

As  to  the  argument  for  divisibility  of  the  two  subjects 
of  insurance,  the  house  and  the  property  therein  contained, 
I think  we  must  follow  Ramsay  Woollen  Cloth  Co.  v.  Mutual 
Ins.  Co.  of  Johnstown,  11  U.  C.  It.  51 G,  and  Russ  v.  Mutual 
Ins.  Co.  of  Clinton,  29  U.  C.  It.  73,  so  long  as  they  stand 
unchallenged  in  appeal.  The  case  of  Date  v.  Gore  District 
Mutual  Ins.  Co.,  14  C.  P.  548,  is  materially  different  in  its 
facts. 

I am  not  prepared  to  say  that  it  can  be  a matter  of 
indifference  to  underwriters,  whether  the  building  in  which 
goods  insured  is,  or  is  not,  heavily  encumbered. 

The  plaintiff  is  much  to  be  commiserated  in  losing  his 
insurance.  He  has,  however,  only  to  blame  the  person  whom 
he  was  unfortunate  enough  to  have  trusted  in  the  matter. 

Gwynne,  J. — If  this  case  were  to  be  determined  merely 
upon  the  point,  whether  or  not  the  false  statement  in  the 
application  produced  in  evidence,  signed  by  Mr.  Griffiths, 
as  for  the  plaintiff',  to  the  effect  that  there  were  no  encum- 
brances upon  the  property  insured,  was  the  statement  of 
the  plaintiff,  I should  require  further  time  before  I could 
come  to  the  conclusion  that  it  was. 

When  the  plaintiff  gave  to  Rosenblatt  the  only  applica- 
tion which  the  plaintiff  did  sign,  it  contained  no  such 
statement.  We  have  not  seen  what  that  application  did 
contain.  It  has  been  withheld  or  destroyed.  Mr.  Griffiths 
says  he  destroyed  it.  He  had  no  right  to  do  so.  The 
plaintiff,  according  to  his  evidence,  never  authorized  Rosen- 
blatt or  Griffiths,  or  indeed  any  one,  to  assert  that  there 
were  no  encumbrances  upon  the  property.  He  told  Rosen- 
blatt that  there  were  several.  When  Rosenblatt  made  use 
of  the  application,  and  the  plaintiff  paid  direct  to  Mr. 
McCord,  the  defendants’  agent,  the  premium,  not  as  agreed 
upon  with  Rosenblatt,  but  as  agreed  upon  between  the 
plaintiff  and  McCord,  upon  personal  inspection  of  the 
premises  by  the  latter,!  cannot  see  that  thereafter  Rosenblatt 


412  COMMON  PLEAS,  EASTER  TERM,  39  VIC.,  1870. 

was  in  any  sense  tlie  agent  of  the  plaintiff  to  make  any 
representation  to  the  company. 

The  plaintiff,  as  it  appears  to  me,  has  most  cruelly  been 
led  into  the  misfortune  which  has  befallen  him  by  reason 
of  the  agreement  by  which,  as  it  appears  to  me,  Griffiths, 
Rosenblatt,  and  McCord,  combined  to  procure  the  risk  to 
be  accepted  in  order  that  they  might  share  among  them- 
selves the  commission  arising  from  the  plaintiffs’  premium. 

I cannot  but  think  that  Mr.  McCord  ought  to  have  known 
that  Mr.  Griffiths  had  no  authority  whatever  to  sign  any 
application  in  the  plaintiff’s  name,  so  as  to  bind  him.  Mr- 
Griffiths  himself  well  knew  that  he  had  not.  I cannot  see 
that  Griffiths  had  any  right  to  think  that  he  conld  with 
propriety  take  a statement  from  Rosenblatt  as  to  the  incum- 
brances upon  the  plaintiff’s  property,  by  which  statement 
the  plaintiff  should  be  bound.  When  McCord  then  received 
from  the  defendants  the  letter  directing  him  to  inquire  of 
the  plaintiff  as  to  incumbrances,  he  should,  as  it  appears  to 
me,  have  applied  himself  direct  to  the  plaintiff*,  either 
personally  or  by  letter,  instead  of  applying  to  Mr.  Griffiths, 
with  whom  he  had  the  arrangement  which  he  had  as  to 
sharing  his  commission. 

I confess  I find  a difficulty  in  persuading  myself  under 
the  circumstances  that  the  unauthorized  and  false  statement 
inserted  by  Griffiths  in  the  application  which  he  had  made 
in  the  plaintiff’s  name,  without  his  authority,  was  the  false 
statement  of  the  plaintiff ; but  the  latter  must,  I fear,  fail  in 
this  action,  whether  or  not  he  made,  or  is  to  be  held  to  have 
authorized  to  be  made  in  his  name,  the  false  statement  as 
to  incumbrances;  for  the  policy  provides  that — “If  the 
assured*  is  not  the  sole  and  unconditional  owner  of  the 
property  insured,  unless  the  true  title  be  expressed  in  the 
application,  then  this  policy  shall  be  void.” 

This  form  of  expression  imposes  upon  the  person  insuring 
the  onus  of  taking  care  that  a true  statement  as  to  the 
title  is  inserted,  for  silence  upon  that  head,  even  though  the 
company  should  effect  the  insurance,  would  not  suffice  to 
entitle  the  plaintiff  to  recover,  unless  he  should  in  truth  be 
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sole  and  unconditional  owner,  which  a person  whose 
property  is  incumbered  cannot  be  said  to  be. 

In  the  case  before  us  it  appears  that  there  were  se.veral 
mortgages  upon  the  property,  and  the  application  upon 
which  it  was  issued,  no  matter  by  whom  that  application 
was  signed,  does  not  contain  a true  statement  as  to  the  title. 

Galt,  J. — From  the  evidence,  it  is  plain  that  whether 
the  policy  was  granted  on  the  original  application,  or  on 
the  one  produced  at  the  trial,  the  answer  as  respects 
encumbrances  was  the  same,  namely,  that  there  were  none. 

As  regards  this  branch  of  the  case,  Mr.  Read  contended 
that  if  the  policy  was  granted  on  this  second  application, 
then  it  could  not  be  treated  as  signed  by  the  insured,  and 
therefore  that  he  was  not  affected  by  the  unauthorized  act 
of  a person  who  was  not  his  agent,  and  that  the  policy 
should  be  treated  as  if  it  had  been  granted  by  the  com- 
pany without  any  application. 

I am  not  prepared  to  accede  to  this  view,  but  even  if  it 
were  so  it  could  make  no  difference,  for  by  the  express 
words  of  the  policy:  “If  the  assured  in  the  application  re- 
ferred to  herein  make  any  erroneous  misrepresentation,  or 
omit  to  make  known  any  fact  material  to  the  risk;  or  if 
the  assured  shall  have  effected,  or  shall  hereafter  effect  any 
other  insurance  on  the  property  hereby  insured:  or  if  the 
assured  is  not  the  sole  and  unconditional  owner  of  the 
property  insured,  unless  the  true  title  be  expressed  herein . 
* * then,  and  in  every  such  case,  this  policy  shall  be  void.” 

Now,  it  appears  to  me  beyond  question  that  Rosenblatt 
was  the  agent  of  the  plaintiff,  and  that  he  was  authorized 
and  instructed  by  the  plaintiff*  Samo  to  fill  up  a blank 
application,  and  that  in  so  doing  he  left  the  question  as  to 
encumbrances  unanswered,  and  that  when  the  application 
was  returned,  in  order  that  an  answer  might  be  given,  he 
took  upon  himself  to  represent  to  Mr.  Griffiths  that  there 
were  no  incumbrances,  although  in  fact  there  were  very 
large  incumbrances,  amounting  to  upwards  of  $4,000.  If 
then  we  consider  Griffiths  as  the  plaintiff’s  agent,  there  is  no 
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doubt  there  was  a misrepresentation;  and  if,  on  the  other 
hand,  we  were  to  treat  the  application  as  made  without 
authority,  and  therefore  as  if  there  was  no  application, 
and  consequently  no  misrepresentation  made  by  the  plain- 
tiff, still  the  defendants  are  entitled  to  say,  “ that  the 
assured  was  not  the  sole  and  unconditional  owner  of  the 
property,”  and  that  the  true  title  was  not  expressed  in  the 
policy  or  made  known  to  them. 

It  is,  however,  unnecessary  to  consider  the  facts  and 
circumstances  arising  under  the  original  application,  fo.r  by 
the  36th  sec.  of  36  Vic.,  ch.  44,  endorsed  on  the  policy,  it  is 
enacted  “ That  any  fraudulent  misrepresentation,”  &c.,  “ or 
any  false  statement  respecting  the  title  or  ownership  of  the 
applicant  or  his  circumstances,  or  the  concealment  of  any 
incumbrance  on  the  insured  property,  or  on.  the  land  on 
which  it  may  be  situate,  or  the  failure  to  notify  the  com- 
pany of  any  change  in  the  title  or  ownership  of  the  insured 
property,  and  to  obtain  the  written  consent  of  the  com- 
pany thereto,  shall  render  the  policy  void,”  &c. 

The  fifth  plea  sets  up  as  a defence  that,  after  making  the 
said  policy,  the  plaintiff  mortgaged  the  factory  and  the 
land  on  which  it  was  situate  to  one  Robert  Davis,  and  did 
not  at  any  time  give  notice  thereof  to  the  defendants,  or 
obtain  their  consent  thereto. 

The  truth  of  this  plea  was  admitted  by  plaintiff,  Samo, 
who  stated,  “ There  was  a mortgage  given  to  Robert  Davis 
after  the  last  insurance.  The  mortgage  was  dated  28th 
April,  1875,  and  was  for  $525.  It  was  on  the  factory.  I 
did  not  think  it  necessary  to  make  this  known  to  the  in- 
surance company,  nor  might  I had  it  been  for  a larger  sum. 
This  money  was  paid  over  to  help  to  liquidate  the  Pretty 
mortgage,  or  $495  of  it,  the  rest  going  into  our  business.” 

This  was  a clear  breach  of  the  condition,  and  therefore 
the  policy  was  void  under  the  statute,  and  the  condition. 

Mr.  Read  urged  very  strongly  that  the  policy  might  be 
treated  as  divisible,  and  that,  although  void  as  to  the  insu- 
rance on  the  factory,  it  might  be  valid  as  regards  the  per- 
sonal property. 
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We  would  have  been  pleased  had  it  been  in  accordance 
with  the  terms  of  the  policy  and  of  the  decided  cases  to 
have  been  able  so  to  decide,  for  it  is  apparent  that  the 
plaintiffs  have  suffered  a very  serious  loss  without  any 
imputation  of  malpractice  on  their  part  ; but  the  law 
is  not  so. 

By  the  express  words  of  the  statute,  already  quoted, 
“the  concealment  of  any  encumbrance  on  the  insured  pro- 
perty or  on  the  land  on  which  it  may  be  situate renders 
the  policy  void.  This  must  have  reference  to  the  personal 
property;  for  as  respects  buildings,  it  would  be  impossible 
to  treat  a mortgage  on  the  land  as  not  being  a mortgage  on 
them,  and  therefore  the  concealment  of  an  encumbrance  on 
the  land  must  be  held  to  affect  the  insured  property  which 
may  be  situate  on  the  land. 

The  case  of  Ramsay  Woollen  Cloth  Co.  v.  Mutual  Ins . 
Co.  of  Johnstown , 11  U.  C.  R.  516,  is  an  authority  against 
the  plaintiff,  and  also  Russ  v.  Mutual  Ins.  Co.  of  Clinton , 
29  U.  C.  R.  73.  So  that  the  words  of  the  statute  and  the 
two  cases  above  cited,  are  clearly  against  the  plaintiff. 

But  the  case  of  Date  v.  Gore  District  Mutual  Ins.  Co .,  14 
C.  P.  548,  was  relied  on  by  Mr.  Read.  That  case,  however, 
differs  very  materially  from  the  present.  It  was  on  a 
demurrer  to  the  fifth  plea  to  the  declaration,  which  in  form 
contained  only  one  count  on  two  separate  policies,  and  all 
that  the  Court  there  decided  was,  that  the  declaration  was 
good  in  form;  and  that,  if  not,  it  might  be  considered  as 
containing  two  .counts ; and  that  the  fifth  plea  was  no 
answer  to  what  would  then  form  one  of  the  counts.  It  was 
never  contended  that  as  regards  one  of  the  policies  therein 
mentioned,  which  was  on  a house  and  furniture,  that  the 
policy  was  void  as  to  the  house,  and  yet  valid  as  respects 
the  furniture  contained  in  it. 

There  were  a number  of  replications,  demurrers,  &c.,  but 
as  they  have  no  bearing  on  the  real  question  on  which  this 
case  turns,  it  is  unnecessary  to  take  any  notice  of  them, 
except  to  say  that  no  costs  arising  thereunder  are  to  be 
allowed.  m 

Rule  discharged. 
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Laing  et  al.  v.  Taylor. 


Bill  of  exchange — Acceptance  by  officer  of  corporation — Personal  liability. 

The  Canada  Southern  Railway  Company  being  indebted  to  one  H.  for 
cordwood  supplied  to  them,  H.  agreed  to  accept  for  a portion  of  the 
price  thereof,  the  bill  of  the  company.  To  effect  this  intention  the 
defendant,  who  was  the  company’s  treasurer,  filled  in  one  of  the  printed 
forms  of  bills  used  by  him  as  such  treasurer  for  the  company’s  accept- 
ances, the  bill  being  stated  to  be  drawn  on  defendant  as,  “M.  H.  Taylor, 
Tr.  C.  S.  Ry.  Co.,  St.  Thomas,”  and  it  was  accepted  by  him,  as  UM. 
H.  Taylor,  Tr.”  The  bill  was  received  by  H.  as  the  company’s 
acceptance,  and  he  signed  the  company’s  ordinary  voucher.  II.  after- 
wards endorsed  it  for  value  to  the  plaintiffs,  who  also  took  it  believing 
it  to  be  the  company’s  acceptance. 

Held,  that  defendant  was  personally  liable  as  acceptor,  the  bill  being 
drawn  on  and  accepted  by  him  personally,  and  not  by  or  for  the  com- 
pany, and  that  the  endorsement  of  the  bill  to  the  plairttiffs  did  not  con- 
stitute an  equitable  assignment  to  the  plaintiff’s  of  the  chose  in  action 
on  which  it  was  founded,  so  as  to  entitle  the  plaintiffs  to  sue  thereon. 

Held,  also  that,  even  if  in  equity,  the  original  parties  would  be  bound  by 
the  actual  bargain  between  them,  which  was  the  acceptance  of  the 
company,  and  not  of  the  defendant,  the  plaintiffs  as  bona  fide  holders 
for  value  of  a negotiable  instrument,  were  entitled  to  look  to  the 
defendant  the  only  person  liable  upon  it. 


The  declaration  alleged  that  E.  D.  Humphrey,  on  the 
21st  June,  1875,  drew  his  bill  for  $400  on  the  defendant, 
to  his  own  order,  and  accepted  the  same,  and  that  Hum- 
phrey endorsed  the  same  to  one  Carpenter,  who  endorsed 
the  same,  to  the  plaintiff,  &c. 

Pleas:  1.  Non  accepit.  2.  That  at  the  date  of  the  said 
bill  of  exchange  in  the  declaration  mentioned,  the  Canada 
Southern  Railway  Company  was,  and  continued  to  be,  a 
corporation  duly  incorporated  under  the  laws  of  this 
Province ; and  at  the  time  the  said  bill  was  drawn  and 
presented  to  him  the  said  defendant,  M.  H.  Taylor,  was  the 
treasurer  of  the  said  Canada  Southern  Railway  Company, 
and  had  full  power  and  authority,  as  such  treasurer,  to 
accept  the  said  bill  for  and  on  behalf  of  the  said  company ; 
and  the  said  bill  was  drawn  by  the  said  E.  D.  Humphrey 
for  and  in  payment  of  the  price  of  certain  goods  furnished 
by  the  said  Humphrey  to  the  said  company,  and  not  the 
defendant  M.  H.  Taylor,  and  was  so  drawn  upon  the  said 
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company  through  the  said  defendant  M.  H.  Taylor  in  his 
said  official  capacity  of  treasurer  of  the  said  company,  and 
was  accepted  by  the  said  the  company  by  the  said  defen- 
dant M.  H.  Taylor  in  his  said  official  capacity  as  such 
treasurer,  and  not  by  him  individually,  and  delivered  to 
and  was  taken  by  the  said  Humphrey  in  consideration  for 
such  indebtedness  and  as  the  acceptance  of  the  said 
company,  and  in  no  other  manner  was  the  said  bill 
accepted  or  delivered ; of  all  of  which  the  plaintiffs  had 
due  notice  and  knowledge  when  the  said  bill  was  first 
endorsed  to  them,  and  the  plaintiffs  first  took  and  always 
held  the  same  without  any  value  or  consideration. 

Issue. 

The  cause  was  tried  before  Morrison,  J.,  without  a jury, 
at  London,  §,t  the  Spring  Assizes  of  1876. 

It  appeared  that  Humphrey,  the  drawer,  had  a claim 
against  the  railway  company  for  cordwood  supplied  to 
them  to  about  S3, 500.  A settlement  took  place  at  the  de- 
fendant’s office,  defendant  being  treasurer  of  the  company. 
Humphrey  agreed  to  take  in  payment  so  much  in  bonds 
of  the  compan}^,  and  so  much  in  bills,  and  this  bill  was 
drawn  in  pursuance  of  such  agreement. 

The  bill  was  on  a printed  form,  as  follows  : — 

“Canada  Southern  Railway  Company. 

“St.  Thomas,  June  21st,  1875. 

“$400. 

“Six  months  after  date  pay  to  the  order  of  E.  D. 
Humphrey,  at  Molson’s  Bank,  St.  Thomas,  four  hundred 
dollars,  value  received,  and  charge  the  same  to  account  of. 

(Signed)  “E.  D.  Humphrey. 
“ToM.  H.  Taylor,  Tr.  C.  S.  Ry.  Co., 

“St,  Thomas,  Ont. 

“Accepted  M.  H.  Taylor,  Tr. 

“ The  bill  was  endorsed  by 

“ E.  E>.  Humphrey. 

“L.  Carpenter. 

“ Laing,  Sutherland  & Co.” 

53 — vol.  xxvi  c.p. 
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The  defendant  stated  that  he  was  not  in  any  way  re- 
sponsible for  the  wood,  and  Humphrey  accepted  the  bill  as 
the  bill  of  the  company,  and  receipted  the  ordinary  vouch- 
er. The  defendant  said  he  would  never  have  put  his  name 
on  it,  had  he  been  aware  the  effect  would  be  to  bind  him- 
self personally : that  Carpenter  endorsed  the  note  for 
Humphrey’s  accommodation,  and  took  a chattel  mortgage 
on  his  goods  as  security  for  it. 

The  defendant  also  stated  that  Carpenter  told  him  he 
had  endorsed  it  as  a bill  of  the  railway  company. 

Laing  one  of  the  plaintiffs  stated  that  the  plaintiffs  were 
merchants  in  London,  and  received  this  bill  for  goods  : 
that  it  was  brought  to  them  by  Carpenter  and  Humphrey  : 
that  Carpenter  introduced  Humphrey  to  him  : that  Hum- 
phrey did  not  tell  him  he  had  a claim  against  the  railway 
-company:  that  he  handed  the  bill  to  the  plaintiff  without 
remark  for  the  goods  and  opened  an  account  with  the 
plaintiffs:  that  plaintiffs  wished  to  have  another  endorser, 
and  Carpenter  endorsed  it.  The  plaintiff  said  he  supposed 
from  the  look  of  the  bill  that  it  was  a bill  of  the  Canada 
Southern  Railway  Company.  He  thought  he  depended 
more  on  Carpenter’s  endorsation.  He  did  not  know  the 
defendant,  and  had  no  idea  of  personal  responsibility.  He 
said  he  knew  nothing  whatever  of  the  transaction,  except 
what  appeared  on  the  bill. 

The  learned  Judge  entered  a verdict  for  the  plaintiff. 

There  was  another  action  on  a similar  bill,  in  which  the 
plaintiff  also  had  a verdict. 

In  this  term,  May  18th,  1876,  Croolcs , Q.  C.,  obtained  a 
rule  nisi  under  the  Law  Reform  Act  to  set  aside  the  verdict 
entered  for  the  plaintiffs,  and  to  enter  a verdict  for  the 
defendant. 

A similar  rule  was  also  obtained  in  the  other  action. 

During  the  same  term,  May  23rd,  1876,  Robinson,  Q.C., 
shewed  cause.  The  acceptance  is  the  personal  acceptance  of 
the  defendant.  It  is  not  an  acceptance  of  the  railway  com- 
pany within  the  meaning  of  their  Act,  33  Vic.,  ch.  32,  sec. 
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10,  and  therefore  no  liability  is  imposed  on  them.  The 
cases  shew  clearly  that  this  is  a personal  liability : Dutton 
v.  Marsh,  L.  It.  6 Q.  B.  361 ; Paice  v.  Walker,  L.  It.  5 Ex. 
173 ; Alexander  v.  Sizer,  L.  R.  4 Ex.  102  ; Corporation  of 
Toronto  v.  McBride,  29  TJ.  C.  It.  13,  29  ; Mare  v.  Charles,  5 
E.  & B.  978;  City  Bank  v.  Cheney,  15  U.  C.  R.  400;  Bank 
of  Montreal  v.  Delatre,  5 U.  C.  R.  362 ; Foster  v.  Geddes, 
14  U.  G.  R.  239  ; Bank  of  Montreal  v.  Smart,  10  C.  P.  15 ; 
Rob.  & Jos.  Dig.  477 ; Bytes  on  Bills,  7th  ed.36.  The  second 
plea  cannot  be  supported.  It  does  not  ask  to  have  the 
contract  reformed,  but  merely  seeks  to  have  the  plaintiffs’ 
remedy  against  the  defendant  taken  away,  without  giving 
them  a remedj^  against  any  one  else  : Brown  v.  Blackwell, 
35  U.  C.  R.  239,  345  ; Taylor's  Eq.  Jur.  p.  36,  tit  .mistake.  * 

Crooks,  Q.  C.,  contra.  Under  the  old  cases  the  defendant, 
on  the  mere  form  of  the  bill,  might  be  held  liable,  but  now 
the  rule  is  to  look  not  so  much  at  the  mere  writing,  but  at 
what  was  the  intention  of  the  parties : Gray  v.  Paper,  L. 
R.  1 C.  P.  694.  Here  there  was  no  intention  to  make  the 
defendant  personally  liable.  The  contract  was,  for  the 
acceptance  of  the  company,  and  that  the  defendant  was 
not  to  be  a principal,  but  merely  an  agent,  and  the  present 
holders,  the  plaintiffs,  had  notice  of  this.  The  manner  in 
which  the  bill  was  drawn  up  amounted  to  a mutual  mistake 
in  fact,  and  in  equity  the  real  contract  must  govern : 
Wake  v.  Harrop,  6 H.  & N.  768 ; 1 H.  & C.  202  ; Druiff  v. 
Lord,  Parker,  L.  R.  5 Eq.  131  ; B.  & L.  Prsec.,  3rd  ed.,  485, 
487  note ; Robertson  v.  Glass,  20  C.  P.  253.  The  plaintiffs 
have  their  remedy  against  the  company,  for  the  endorse- 
ment of  the  bill  to  the  plaintiffs  was  a good  equitable 
assignment  to  the  plaintiffs  of  the  chose  in  action  for  which 
the  bill  was  accepted:  Rob.  & Jos.  Dig.,  655  ; Robertson  v. 
Grant,  3 Chan.  Cham.  331. 

June  28th,  1876.  Hagarty,  C.  J. — The  effect  of  the 
authorities  is,  that  this  is  the  acceptance  of  the  defendant 
personally,  or  it  is  no  acceptance  at  all. 

The  draft  is  not  on  the  company,  but  on  the  defendant. 
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Math  the  letters  after  his  name,  which  are  admitted  to 
indicate  his  office — -Treasurer  of  the  Canada  Southern 
Railway  Company. 

The  acceptance  seems  purely  personal,  simply  his  name, 
with  “Tr.”  written  after  it,  which  is  admitted  to  mean 
Treasurer.  It  is  certainly  in  form  not  either  drawn  on 
or  accepted  by  the  company. 

The  cases  are  noticed  in  Robertson  v.  Glass,  20  C.  P. 
253.  There  the  defendant  was  held  not  liable,  as  .he 
accepted  in  the  name  of  the  company,  “per  James  Glass 
Secretary.” 

Since  then  Dutton  v.  Marsh,  L.  R 6 Q.  B.  361,  and 
Paice  v.  Walker,  L.  R 5 Ex.  173,  have  been  decided. 
t The  Law  Times,  May  20,  1876,  p.  38,  speaks  of  a case, 
O' Kell  v.  Charles,  decided  11th  of  May,  1876,  where  the 
Court  of  Appeal  held  a company  liable  on  a bill  accepted, 
not  as  prescribed  in  the  Act,  and  apparently  conflicting  with 
Dutton  v.  Marsh.  The  report  has  not  yet  arrived  (a). 

Mr.  Crooks  admitted  the  weight  of  authority  to  be 
against  him  as  to  the  form  of  the  bill ; but  he  insisted  that 
all  the  parties  were  fully  aware  that  there  was  no  intention 
to  make  the  defendant  liable  : that  the  contract  was  merely 
for  an  acceptance  of  the  company  : that  the  form  is  clearly 
a mistake,  and  therefore  cannot  be  enforced  by  those  who 
were  aware  of  that  mistake. 

The  question  is  not  free  from  difficulty.  It  cannot  be 
said  to  be  simply  a case  in  which  two,  by  a common  mistake, 
have  put  their  bargain  in  a wrong  form. 

The  true  bargain  can  only  be  carried  into  effect  by  the 
intervention  of  a third  party — the  mistake  being  that  such 
third  party  should  be  liable,  instead  of  one  of  the  actually 
contracting  parties. 

If  the  matter  stood  wholly  between  Humphrey  and  this 
defendant,  Taylor,  I think,  perhaps,  there  may  be  some 
authority  for  holding  that  the  latter  could  not  be  made 
liable  contrary  to  the  actual  bargain. 


(a)  Since  reported,  34  L.  T.  N.  S.  822. 
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It  is  generally  objected  that  when  a defendant  excuses 
himself  from  liability  on  a contract,  he  should  shew  that 
some  one  else  is  liable  thereon,  as  in  the  case  of  an  agent 
contracting  for  unnamed  principals.  ' 

In  Wake  v.  Harrop,  6 H.  & N.  768,  confirmed  in  error, 
1 H.  & C.,  202,  to  an  action  on  a charter  party,  it  was 
pleaded  that  when  the  defendant  signed,  it  was  agreed  and 
understood  between  the  parties  that  the  defendant  only 
signed  as  agent  for  A.  D.  & Co.,  and  so  as  to  bind  A.  D.  & 
Co.,  and  was  not  to  make  himself  liable  as  principal:  that 
the  defendant  had  power  to  bind  A.  D.  & Co.,  and  the 
plaintiff  was  inequitably  taking  advantage  of  the  mistake 
in  drawing  the  charter. 

It  was  held  that  the  plea  was  a good  equitable,  if  not  a 
legal  defence  to  the  action.  Both  in  the  Court  below,  and 
in  the  Exchequer  Chamber,  it  was  said  that,  even  though 
A.  D.  & Co.  were  not  liable  on  the  instrument,  still  the 
defendant  would  not  be  liable. 

“ We  are  not  bound,”  says  Crompton,  J.,  at  p.  206,  “to 
find  out  who  is  liable,  it  is  enough  that  the  intention  was 
that  the  defendant  should  not  be  personally  liable.” 

Bramwell,  B.,  says:  CA  written  contract,  not  under 
seal,  is  not  the  contract  itself,  but  only  evidence — the 
record  of  the  contract.” 

There  is  no  doubt  but  that  here  both  Humphrey  and 
Taylor  thought  that  the  document  merely  evidenced  the 
real  bargain,  viz.,  an  obligation  of  the  company. 

Although  possibly  some  distinction  may  be  drawn  be- 
tween what  took  place  here  and  the  last  cited  case,  we  will 
assume  for  the  present  that,  if  Humphrey  were  suing 
Taylor  on  the  bill,  the  above  defence  might  be  successful. 

But  the  chief  difficulty  remains.  When  the  defendant 
accepted  this  bill,  he  was  aware  that  it  was  in  its  very 
nature  a negotiable  instrument — given  to  Humphrey,  in 
fact,  for  the  very  purpose  of  being  negotiated — and  it  might 
pass  through  many  hands.  Can  we  apply  this  doctrine  as 
a defence  to  any  holder  of  the  bill,  so  long  as  it  could  be 
shewn  that  such  holder,  when  he  took  it,  thought  he  was 
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getting  the  acceptance  of  the  company,  and  not  that  of  the 
defendant,  Taylor? 

I see  great  difficulty  in  applying  the  defence  to  negotiable 
instruments  in  any  other  hands  than  those  of  the  original 
taker. 

Mr.  Crooks  suggests  that  when  Humphrey  endorsed  to 
the  plaintiffs,  the  latter  became  assignee  of  the  chose  in 
action  for  which  the  bill  was  accepted,  viz.,  its  amount  in 
Humphrey’s  claim  for  cordwood  against  the  company. 

I am  not  prepared  to  accept  this  view.  The  mere  transfer 
of  a note  or  bill  given  for  goods  sold,  does  not  at  law  confer 
a right  on  the  transferree  to  sue  for  these  goods ; and  there 
would  be  the  further  difficulty,  that  the  company,  wrho 
owed  for  the  goods,  have  given  no  note  or  bill  therefor. 

The  Act  authorizing  the  assignment  of  choses  in  action 
cannot  help  the  matter. 

The  plaintiffs  appear  to  be  wholly  without  remedy,  unless 
against  this  defendant. 

It  was  not  argued  that  a transferree  of  the  bill,  who 
took  it  believing  it  to  be  the  defendant’s  personal  accept- 
ance, could  not  recover  against  hiim 

The  plaintiffs  made  no  agreement  and  came  to  no  under- 
standing that  the  defendant  Taylor  should  not  be  personally 
liable.  They  certainly  took  it  believing  it  to  be  an  accep- 
tance of  the  company.  There  was  no  bad  faith  whatever 
on  their  part  in  taking  the  bill  and  giving  value  therefor 
to  Humphrey. 

Are  we  then  to  hold  that  because  it  turns  out  that  the 
acceptance  does  not  bind  the  company,  that  the  actual 
acceptor  is  not  bound  ? May  they  not  say,  with  propriety, 
“ If  the  corporation  we  thought  was  bound  by  this  accep- 
tance is  not  bound  by  this  person’s  signature,  we  must 
look  to  him  personally.  The  bill  wras  drawn  ou  somebody, 
and  that  somebody  accepted  it  in  his  own  name,  and  we 
cannot  now  be  told  that  it  was  drawn  on  and  accepted  by 
nobody.” 

It  seems  to  me  that  we  cannot  apply  this  defence  to  a 
negotiable  instrument  obtained  for  value,  as  this  was. 
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The  plaintiffs  gave  their  goods  on  the  faith  of  this  bill 
If  they  assumed  anything,  it  was  that  the  acceptance,, 
signed  by  the  defendant,  bound  the  company.  The  law 
says  it  binds  him  personally.  As  against  the  plaintiffs 
taking  it  in  good  faith  for  value,  it  is  hard  to  see  what  is 
there  in  conscience  or  equity  to  prevent  them  saying,  as 
they  do  now,  “ As  it  seems  you  did  not  bind  the  company, 
you  cannot  be  heard  urging  that  it  does  not  bind  yourself, 
as  the  law  declares  it  does,  because  we  thought  you  had 
properly  bound  your  principals.” 

It  . would  be  different,  if  the  defendant  had  offered,  or 
could  offer,  to  the  plaintiffs  the  binding  acceptance  of  the 
company,  which  the  plaintiffs  originally  agreed  to  take 
from  the  drawer. 

Who  is  to  suffer  in  this  case  ? The  plaintiffs,  who  in 
good  faith  gave  value  for  this  acceptance,  or  the  defendant, 
who,  we  may  assume,  in  equal  good  faith  issued  this  ne- 
gotiable instrument  as  the  acceptance  of  his  principals, 
when  in  truth  it  was  not  such,  but  his  own  personal  obli- 
gation. 

If  the  defendant’s  argument  prevail,  the  plaintiffs  have 
for  the  value  given  by  them,  really  got  nothing,  and  are 
not  in  a position  to  get  anything,  either  from  the  defen- 
dant or  his  principals. 

I am  unable  to  find  any  case  carrying  the  principle  of 
Wake  v.  Harr  op  further,  nor  any  decision  as  to  its  appli- 
cability to  negotiable  instruments. 

On  reason  and  principle,  so  far  as  I can  understand  them, 
I cannot  see  how  we  are  to  defeat  the  plaintiffs’  right  to 
sue  on  this  instrument  the  only  party  responsible  thereon 
or  therefor.  I cannot  extend  the  alleged  equity  beyond 
the  dealing  between  the  original  parties,  nor  add  a fresh 
difficulty  to  the  circulation  of  bills  and  notes  in  the  hands 
of  holders  for  value. 

I notice  that  under  the  new  Judicature  Act,  there  is  a 
power  by  which  parties,  under  whom  defendants  profess 
to  act,  may  be  cited  to  appear  and  intervene. 

In  Benecke  v.  Frost , Weekly  Notes,  May  6,  1876,  p.  154, 
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the  defence  to  an  action  for  not  accepting  goods  was  that 
the  defendants  bought  as  brokers  for  principals,  as  the 
plaintiff  knew,  and  the  defendants  were  not  personally 
liable.  These  principals  were  cited  to  appear,  and  did  appear, 
and  the  Court  (Queen’s  Bench)  settled  the  mode  in  which 
the  question  was  to  be  determined. 

It  ended  in  the  principals  cited  being  made  to  try  the 
real  question,  and  the  original  defendants  were  to  be  bound 
by  the  result. 

Gwynne,  J.— These  cases  do  not,  in  my  judgment,  come 
within  the  principle  of  Wake  v.  Harrop,  1 H.  & C.  202. 
Both  in  form  and  substance,  the  pleadings  and  evidence  are 
very  different. 

In  Wake  v.  Harrop,  the  plea  was  that  the  defendants 
entered  into  the  charter  party,  which  was  the  instrument 
there  in  question,  solely  as  agents  for  A.  Davidson  & Co., 
of  Messina ; and  that  before  the  defendants  signed  the  said 
charter,  it  was  agreed  by  and  between  T.  Wilkinson, whose 
executor  the  plaintiff  was,  and  the  defendants,  that  the 
defendants  were  only  to  sign  the  said  charter  as  such  agents 
as  aforesaid,  so  as  to  bind  the  said  A.  Davidson  & Co., 
and  were  not  to  make  themselves  liable  as  principals  for 
the  performance  of  the  said  charter : that  they  signed  the 
said  charter  party  in  the  following  manner: — “For  A. 
Davidson  & Co.,  Messina.  T.  W.  & J.  C.  Harrop  & Co., 
Agents,” — they,  the  defendants,  and  T.  Wilkinson,  bond 
fide  believing,  at  the  time  the  said  charter  was  signed,  that 
the  defendants,  having  so  signed  the  said  charter,  would 
not  be  personally  liable  to  be  sued  on  the  said  charter  as 
the  said  charterers,  notwithstanding  that  the  said  charter 
in  the  body  thereof  professed  to  be  made  between  T. 
Wilkinson,  as  owner  of  the  ship,  of  the  one  part,  and  the 
defendants,  as  merchants  and  freighterers,  of  the  other  part : 
that  the  defendants  had  power  to  bind  the  said  A.  David- 
son & Co.,  by  signing  the  said  charter  as  their  agents  : that 
A.  Davidson  & Co.  are  bound  by  the  said  charter,  and  are 
liable  to  be  sued  for  the  breaches  of  the  said  charter ; and 
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that  the  plaintiff  is  inequitably  taking  advantage  of  their 
mistake  in  drawing  the  said  charter  so  as  to  make  the 
defendants  personally  liable  as  charterers,  contrary  to  the 
intention  of  Wilkinson  and  the  defendants. 

The  question  arose  upon  a demurrer  to  this  equitable 
plea,  so  that  the  case  proceeded  upon  an  admission  of  all 
the  material  averments  in  the  plea. 

True  it  is  that  it  was  there  decided  that,  in  order  to 
entitle  the  defendants  to  relief  by  equitable  plea,  it  was  not 
necessary  to  establish  that  the  principals,  Davidson  & Co., 
were  liable  under  the  charter  party  ; for  even  if  they  were 
not,  that  was  no  reason  for  suing  the  defendants  in  viola- 
tion of  the  express  agreement  between  them  that  they 
should  not  be  personally  responsible:  in  Exchequer  Chamber, 
1 H.  & C.  208. 

What  the  case  did  proceed  upon  was  the  doctrine  of 
mistake,  and  the  relief  given  in  equity  in  cases  where,  by 
mutual  mistake  of  the  contracting  parties,  a document  is 
drawn  creating  an  obligation  contrary  to  what  was  the 
express  agreement  and  intention  of  the  parties  should  be 
created.  That  doctrine  was  recognized  to  be  as  it  is  ex- 
pounded by  Mr.  Justice  Story,  in  secs.  115,  152,  155  of 
his  work  on  Equity  Jurisprudence,  namely,  “Where  an 
instrument  is  drawn  and  executed,  which  professes  or  is 
intended  to  carry  into  execution  an  agreement  previously 
entered  into,  but  which,  by  mistake  of  the  draftsmen,  either 
as  to  fact  or  law,  does  not  fulfil  that  intention,  or  violates 
it,  equity  will  correct  the  mistake,  so  as  to  produce  a 
conformity  of  the  instrument.” 

“ This,”  says  Crompton,  J.,  giving  judgment  in  the  Ex- 
chequer Chamber,  1 H.  & C.  at  p.  206,  “is  not  a case  in  which 
a contracting  party  says  that  he  had  no  intention  to  be 
personally  bound,  but  a case  in  which  there  was  an  express 
agreement  between  the  parties  that  the  defendants  should 
not  be  liable  as  principals,  and  that  when  they  signed  the 
agreement  both  parties  thought  they  were  making  the  real 
principal  and  not  the  defendants  liable.  Therefore,  the 
plea  discloses  an  equity  similar  to  that  in  Davies  v.  Stain- 
51 — VOL.  XXVI  C.P. 
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back,  6 DeG.  McN.  & G.,  679,  for  it  is  in  equity  a fraud  to  sue 
the  defendants,  when  it  was  agreed  they  should  not  be 
personally  bound.” 

Davies. v.  Stainback  was  the  case  of  a surety  claiming  re- 
lief, where  time  had  been  given  to  the  principal  debtor, 
which  was  put  upon  the  ground  that  in  equity  it  is  a fraud 
for  a creditor  to  proceed  against  a surety  after  having 
given  time  to  the  principal  debtor. 

“ Moreover,”  says  Crompton,  J.,  continuing  to  give  judg- 
ment, “ this  is  not  the  case  of  a party  seeking  to  put  a dif- 
ferent construction  upon  an  agreement  than  that  which  its 
language  imports,  and  saying  ‘that  is  not  the  agreement  I 
entered  into  but  merely  ‘ I agreed  to  sign  in  this  way  as 
the  best  way  of  making  my  principal  liable,  and  upon  the 
express  understanding  that  I was  not  to  be  personally  re- 
sponsible.’ Under  these  circumstances  it  is  inequitable  to 
sue  him.” 

And,  again,  “ It  is  said  that  there  is  no  case  in  which 
equity  has  interfered  when  the  parties  have  misunderstood 
and  acted  upon  a misapprehension  of  their  rights  under  an 
agreement,  and  it  would  be  strange  if  there  was ; but,  on 
the  other  hand,  no  case  goes  the  length  of  saying  that  the 
doctrine  laid  down  by  Mr.  Justice  Story  in  his  work  on 
Equitable  Jurisprudence  is  not  correct,  and  that  equity 
will  not  interfere  where  by  mutual  mistake  a document  has 
been  signed  which  operates  in  law  directly  contrary  to  the 
expresss  agreement  and  intention  of  the  parties.” 

In  this  last  sentence  is  contained  the  whole  ratio 
decidendi  in  Wake  v.  Ilarrop,  and  the  principle  therein 
involved  is  very  clear,  intelligible,  and  equitable. 

Let  us  now  enquire  whether  the  cases  before  us  are 
brought  within  that  principle. 

To  actions  against  the  acceptor  of  bills  of  exchange,  at 
the  suit  of  the  indorsees,  the  acceptor  pleads,  in  substance, 
that  the  Canada  Southern  Railway  Company  being 
indebted  to  the  drawers  of  the  bills  respectively,  and  the 
defendant  being  treasurer  of  the  said  railway  company,  and 
having  full  power  and  authority  to  accept  bills  for  and  on 
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behalf  of  the  said  Canada  Southern  Railway  Company,  the 
said  bills  were  drawn  by  the  drawers  thereof  respectively, 
for  and  in  payment  of  the  price  of  goods  furnished  by  such 
respective  drawers  to  the  said  railway  company,  and  were 
drawn  upon  the  Canada  Southern  'Railway  Company 
through  the  said  defendant  in  his  official  capacity  of  trea- 
surer of  the  said  company,  and  were  accepted  by  the  said 
defendant  in  his  said  official  capacity  as  such  treasurer,  and 
not  by  him  individually,  and  were  delivered  to  and  taken  by 
the  drawers  of  the  respective  bills  in  consideration  for  such 
indebtedness  of  and  as  the  acceptances  of  the  said  rail- 
way company,  and  in  no  other  manner  were  the  said  bills 
accepted  or  delivered,  of  all  which  the  plaintiffs  had  due 
notice  and  knowledge  when  the  said  bills  were  first 
endorsed  to  them,  and  the  plaintiff  first  took  and  always 
held  the  same  without  any  value  or  consideration. 

These  pleas  are  not  pleaded  by  way  of  defence  upon 
equitable  grounds ; but  for  the  purpose  of  this  argument  I 
shall  treat  them  as  if  they  were,  although  in  truth  all  that 
is  alleged  in  the  pleas  in  relation  to  the  bills  of  exchange 
amounts  to  no  more  than  the  plea  that  the  defendant  did 
not  accept,  and  if  that  were  true,  it  matters  not  whether 
the  plaintiffs  did  or  did  not  give  valuable  consideration  for 
the  endorsement  of  the  bills  to  them. 

The  Ontario  statute,  33  Vic.,  ch.  32,  sec.  10,  authorized 
the  Canada  Southern  Railway  Company,  mentioned  in  the 
pleas,  “ to  become  parties  to  promissory  notes  and  bills  of 
exchange  for  sums  not  less  than$100  ; and  any  such  pro- 
missory note,  made  or  endorsed,  and  such  bill  of  exchange 
drawn,  accepted,  or  endorsed  by  the  President  or  Vice- 
President  of  the  company,  and  countersigned  by  the 
Secretary  and  Treasurer,  and  under  the  authority  of  a 
majority  of  a quorum  of  the  directors,  shall  be  binding  on 
the  company" ; and  every  such  promissory  note  or  bill  of 
exchange  made,  drawn,  accepted,  or  endorsed  by  the  Presi- 
dent or  Vice-President  of  the  said  company,  and  counter- 
signed by  the  Secretary  and  Treasurer  as  such  shall,  be 
presumed  to  have  been  properly  made,  drawn,  accepted,  or 
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endorsed,  as  the  case  may  be,  for  the  company,  until  the 
contrary  be  shewn  ; and  in  no  case  shall  it  be  necessary  to 
have  the  seal  of  the  company  affixed  to  any  such  bill  of 
exchange  or  promissory  note,  nor  shall  the  President  or 
Vice-President,  or  Secretary  and  Treasurer  of  the  company, 
so  making,  drawing,  accepting  or  endorsing  any  such  pro- 
missory note  or  bill  of  exchange,  be  thereby  subjected 
individually  to  any  liability  whatever.” 

In  so  far  as  the  defendant  claims  to  derive  any  advan- 
tage from  the  allegations  in  his  pleas — “ that  he,  as  Treasurer 
of  the  company,  had  full  power  and  authority  to  accept  the 
bills  declared  upon,  for  and  on  behalf  of  the  company,  and 
that  the  said  bills  were  drawn  upon  the  said  Canada 
Southern  Railway  Company  through  the  defendant  in  his 
official  capacity  of  Treasurer,  and  that  they  were  accepted 
by  the  said  company  by  the  said  defendant  in  his  official 
capacity  as  such  Treasurer,  and  not  by  him  individually  ” 
— these  allegations  are  not  only  not  established  in  evidence, 
but  we  must  take  notice,  looking  at  the  form  of  the  bills, 
that,  having  regard  to  the  provisions  of  the  statute  33  Vic., 
ch.  32,  sec.  10,  above  quoted,  they  could  not  possibly  be 
established  in  any  other  sense  than  by  construing  the  pleas 
to  amount  to  pleas  simply  denying  that  the  defendant 
accepted  the  bills. 

Looking,  then,  at  the  evidence  it  simply  shews,  upon  the 
defendant’s  own  statement,  that  he  is  Treasurer  of  the 
railway  company : that  he  accepted  the  bills  as  they  are 
accepted,  viz.,  M.  H.  Taylor,  Tr. ; and  that  the  bills  were 
drawn  in  his  office. 

On  the  argument  I observed  that  the  address  on  the 
bills,  namely,  “ To  M.  H.  Taylor,  Tr.  C.  S.  Ry.  Co.,  St. 
Thomas,  Ont.,”  seemed  to  be  in  the  same  handwriting  as 
the  acceptance.  In  fact  that  all  the  written  part  of  the 
bills,  except  the  signatures  of  the  drawers,  seemed  to  be  in 
the  handwriting  of  the  acceptor,  and  I understand  this  to 
be  admitted  to  be  the  fact.  Mr.  Taylor  then  says  that  he 
has  been  in  the  habit  of  accepting  bills  in  this  way  for  the 
company  for  over  four  years,  with  the  sanction  and  approval 
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of  the  directors,  and  he  has  been  in  the  habit  of  paying 
them  as  Treasurer  of  the  company,  but  never  out  of  his 
own  funds,  and  he  never  considered  himself  to  be  personally 
liable;  and  he  had,  he  says,  no  idea  of  binding  himself 
personally.  He  did  not  think,  he  says,  that  he  was  doing 
so  by  accepting  in  the  form  in  which  he  did,  and  he  would 
not  have  accepted,  as  he  did  if  he  had  been  aware  that  the 
effect  would  be  to  bind  himself  personally.  The  parties,  he 
says,  to  whom  the  bills  were  delivered  when  accepted, 
received  them  as  the  bills  of  the  railway  company.  They 
have  since  changed  their  mode  of  accepting  drafts.  All 
drafts  are  now  addressed  to  the  company.  The  drawers  of 
the  bills  are  not  called,  but  that  does  not  appear  to  me  to 
be  important,  for  Mr.  Taylor  does  not  pretend  that  there 
was  any  agreement  made  between  him  and  the  drawers  of 
the  bills  to  the  effect  that  Mr.  Taylor,  while  accepting  in 
the  manner  in  which  he  did,  should  not  be  personally 
responsible,  but  that  the  drawers  should  look  to  the  com- 
pany. The  whole  substance  of  the  evidence  I take  to  be, 
that  Mr.  Taylor,  being  Treasurer  of  the  company,  drew 
these  bills  himself,  addressed  as  they  are  to  himself,  to  be 
signed  by  the  drawers,  and  being  signed  by  the  drawers,  he 
accepted  them  as  they  are  accepted,  ignorantly,  it  may  be, 
supposing  that  he  was  not  by  the  form  of  the  bill  and 
acceptance  incurring  any  personal  obligation,  and  he 
delivered  the  bills  so  accepted  to  the  drawers  as  good  and 
effectual  acceptances  of  bills  of  exchange,  both  parties  it 
may  be  conceiving  erroneously  that  they  were  acceptances 
of  the  company ; but  there  was  no  agreement  whatever  that 
the  drawers  should  receive  the  bills  of  exchange  as  any- 
thing else  than  what  they  were  upon  their  face  represented 
to  be.  This  statement  of  the  facts  excludes  the  applica- 
tion of  the  rule  upon  which  Wake  v.  Harr  op  proceeded, 
and  brings  these  cases  within  the  exception,  I may  so  call 
it,  to  that  rule,  namely,  that  equity  does  not  interfere  to 
relieve  a party  from  the  obligation  of  a contract  which  he 
has  voluntarily  entered  into  under  a misunderstanding  or 
misapprehension  of  the  legal  effect  of  the  contract,  it  may 
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be,  but  where  such  misunderstanding  or  misapprehension 
was  not  induced  by  any  fraud  of  the  other  party,  and 
where  the  contract,  as  drawn,  is  not  in  violation  of  an 
agreement  existing  between  the  parties. 

I can  well  believe  that  when  these  acceptances  were 
delivered  to  the  drawers,  they  may  have  erroneously 
supposed  they  were  the  acceptances  of  the  company. 
I can  entertain  no  doubt  that  they  were  delivered  to  the 
drawers  as  good  and  valid  negotiable  bills  of  exchange, 
accepted — I have  no  doubt  that  they  were  received  as 
such — upon  the  faith  that  they  were  such ; — and  it  would, 
as  it  seems  to  me,  be  contrary  to  equity  to  permit  the 
defendant  to  say  in  effect  that,  because  he  misunderstood 
the  nature  of  the  contract  he  himself  framed  and  entered 
into,  he  should  be  at  liberty  now  to  treat  as  waste  paper 
these  accepted  drafts,  which  he  sent  out  into  the  world  as 
good  negotiable  paper. 

I have  found  no  case  wherein  the  principle  of  Wake  v. 
Harrop,  was  applied  to  the  acceptance  of  a bill  of  exchange. 

I find  a difficulty  in  understanding  how  it  could  be  so 
applied,  as  I find  it  impossible  to  understand  how  any  one 
could  agree  to  receive,  as  a mode  of  paying  a debt,  though 
due  to  him  by  one  person,  the  acceptance  of  another,  stripped 
of  the  essential  attributes  of  a bill  of  exchange  accepted. 

Such  matter  as  is  here  relied  upon  might,  if  the  evi- 
dence so  warranted,  be  pleaded  as  an  accommodation  accept- 
ance in  an  action  between  the  drawer  and  the  acceptor, 
but  in  that  case  the  indorsee  for  value,  which  it  is  clearly 
established  the  plaintiffs  here  are,  would  be  entitled  to 
recover. 

In  short,  whether  the  pleas  in  these  cases  are  to  be 
regarded  as  they  are  in  fact,  bad  legal  pleas,  or  as  pleas 
pleaded  upon  equitable  grounds,  to  the  extent  that  the 
facts  adduced  in  evidence  would  support  them,  if  so  pleaded, 
I can  see  nothing  to  disentitle  the  plaintiffs  to  recover. 

Galt,  J.,  concurred. 

Rule  discharged. 
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McCrea,  Assignee  of  Rice,  Insolvent,  v.  The  Waterloo 
County  Mutual  Fire  Insurance  Co. 

Insurance — Notice  of— Additional  insurance — Dissent  by  company — Com- 
putation of  time — 36  Vic.  ch.  44,  0.,  secs.  37-3S — Construction  of. 

A policy  avoided  under  sec.  37  of  36  Vic.  ch.  44,  O.,  for  want  of  the 
assent  of  the  company  to  an  additional  insurance  in  the  manner  pre- 
scribed, is  revived  under  sec.  38,  and  the  company  are  deemed  to  have 
assented  to  the  additional  insurance,  if,  after  notice  of  such  insurance, 
the  two  weeks  allowed  by  that  section  for  the  company  to  signify  their 
dissent  are  allowed  to  elapse  without  such  dissent ; but  during  the  two 
weeks  the  insured  remains  in  the  same  position  as  at  the  time  of  effect- 
ing‘the  additional  insurance,  and  should  a loss  occur  during  such 
interval,  he  cannot  recover. 

'Held,  that  in  computing  the  two  weeks,  the  day  of  the  receipt  of 
the  notice  is  excluded,  so  that  where  a notice  was  given  on  the  5th 
July  and  the  fire  occurred  on  the  19th,  the  time  had  not  expired : and 
semble , the  notice  must  be  received  by  the  company,  and  not  by  their 
local  agent. 

In  this  case  R.,  who  had  insured  on  the  20th  April,  1875,  in  defendants’ 
company,  on  the  1st  May,  effected  an  additional  insurance  in  the  Stada- 
cona'Company,  and  on  the  5th  July  posted  a notice  to  defendants’  local 
agent,  informing  him  of  the  fact,  which  was  received  by  the  local 
agent  on  the  8th,  and  on  the  same  day  forwarded  to  the  head  office, 
where  it  was  received  on  the  10th;  and  on  the  20th,  and  after  notice 
of  the  loss,  they  notified  the  insured  that  they  dissented  to  the  addi- 
tional insurance  and  had  cancelled  their  policy. 

Held , that,  the  notice  was  within  the  time  allowed,  and  that  the  policy 
was  forfeited. 

The  notice  also  notified  defendants  of  the  intention  of  the  insured  to 
effect  an  additional  insurance  in  the  Beaver  and  Toronto  Mutual  Insu- 
rance Company,  and  the  insured,  before  the  expiration  of  the  fourteen 
days,  and  without  any  further  notice  to  defendants,  effected  such  in- 
surance. Held , that  this  also  avoided  the  policy. 

Quaere , as  to  the  effect  of  a notice  of  the  intention  to  effect  a further 
insurance. 

The  declaration  was  on  a policy  of  insurance,  dated  20th 
•of  April,  1875. 

The  defence  principally  relied  on  was  raised  by  the  plea 
averring  a further  assurance  without  the  consent  of  the 
company  having  been  obtained,  &c. 

The  cause  was  tried  before  Morrison,  J.,  without  a jury, 
at  Sandwich,  at  the  Spring  Assizes  of  1876. 

At  the  trial  the  following  admissions  were  put  in: — 1. 
Policy  admitted.  2.  That  Alfred  R.  Rice,  on  the  1st  of 
May,  1875,  effected  another  insurance  to  the  amount  of 
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$2000  in  the  Stadacona  Fire  and  Life  Insurance  Company  on 
the  property  mentioned  in  the  declaration,  and  on  stock 
contained  in  the  insured  building,  &c. ; and  that  the  above 
property  included  al]  the  property  mentioned  in  the  policy 
declared  upon  in  this  suit,  and  that  the  said  insurance  in 
the  Stadacona  was  for  one  year  from  the  1st  of  May,  1875,, 
and  was  in  force  at  the  time  of  the  fire  mentioned  in  the 
declaration.  3.  That  Alfred  E.  Rice  on  the  16th  of  July, 
1875,  effected  another  insurance  to  the  amount  of  $500  in 
the  Beaver  and  Toronto  Mutual  Fire  Insurance  Company,  on 
machinery,  belting,  gearing,  engine  and  boiler  mentioned 
in  the  declaration,  and  that  such  insurance  in  the  said 
Beaver  Company  was  in  force  at  the  time  of  the  fire. 

It  appeared  that,  after  effecting  the  additional  insurance 
for  $2000  in  the  Stadacona  Fire  and  Life  Insurance  Com- 
pany, the  insured,  on  the  5th  July,  1875,  posted  a letter 
to  the  company’s  local  agent  at  Windsor,  informing  him 
of  his  having  effected  such  insurance,  and  of  his  intention 
to  effect  a further  insurance  for  $500  in  the  Beaver  and 
Toronto  Mutual  Fire  Insurance  Company,  which  insurance 
he  subsequently  effected  on  the  16th  July,  no  further  notice 
of  such  latter  insurance  being  given  to  the  company. 

The  insolvent  (the  assured)  stated  in  his  evidence,  that 
until  he  wrote  the  letter  of  5th  of  July  he  took  no  step  to 
get  the  consent  of  the  insurance  company  to  this  further 
insurance.  This  letter  of  5th  of  July  was  sent  by  post  to 
Girdlestone,  the  local  agent  of  the  defendants  at  Windsor, 
the  same  place  where  the  assured  resided. 

Mr.  Girdlestone  stated:  “My  clerk,  Mr.  C.,  does  the 
correspondence  for  me.  I was  under  the  impression  that 
the  letter  of  the  5th  of  July  was  laid  on  my  desk.  I 
opened  the  envelope.  I do  not  know  the  day.  I am  under 
the  impression  that  I opened  it  myself.  I cannot  say  as  to 
when  it  was  received.  I instructed  my  clerk  to  send  the 
letter  on  to  the  company’s  head  office,  &c.  Nobody  applied 
to  me  to  consent  to  the  additional  insurance.” 

The  clerk  stated : “ I am  a clerk  in  Mr.  Girdlestone’s. 
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office.  All  the  correspondence  from  Windsor,  with  the 
exception  of  the  telegram,  were  written  by  me.  The  8th 
of  July,  1875,  is  the  date  of  the  memorandum  in  the 
corner.”  This  had  reference  to  a note  made  on  the  corner 
of  the  letter  of  the  5th  of  July,  which  was  “C.  M.  Taylor, 
Esq.  Policy  2362.  Please  note.  G.  W.  Girdlestone,  per 
J,  E.  C.  Windsor,  July  8th,  1875.”  “It  is  customary  to 
mail  letters  on  the  evening  of  the  day  on  which  they  are 
written.  I do  not  know  positively  when  the  letter  was 
mailed.  To  the  best  of  my  knowledge  it  was  mailed  on 
the  8th.” 

Mr.  Taylor , the  Secretary  of  the  defendants,  proved  that 
the  local  agent  at  Windsor,  Mr.  Girdlestone,  was  appointed 
through  him.  “ He  has  no  authority  from  the  company 
to  consent  to  additional  assurances  made  after  the  granting 
of  policies  by  our  company.  No  local  agent  of  the  com- 
pany has  any  such  authority.  We  have  between  forty  and 
fifty  local  and  travelling  agents.  Their  duties  are  to 
receive  applications,  accept  premiums, grant  interim  receipts, 
and  send  applications  to  the  office.  That  is  the  agent’s 
memorandum  in  the  corner,  “please  note.”  That  letter 
was  received  on  the  10th  of  July  and  sent  back  to  Mr. 
Girdlestone.  That  was  the  first  intimation  we  had  at  the 
head  office  of  this  additional  insurance.  On  the  13th  of 
July  I wrote  to  Mr.  Girdlestone  requesting  him  to  report  on 
the  risk.  On  the  16th  Mr.  Girdlestone  wrote,  advising  the 
company  to  disallow  the  additional  insurance,  or  to  cancel 
the  policy.  This  letter  was  received  in  the  defendants’ 
office  on  the  19th  of  July,  in  the  afternoon.” 

On  the  20th  Mr.  Taylor  wrote  to  the  assured  that  his 
policy  was  cancelled,  and  returning  him  his  premium  note 
and  $16.20  for  unearned  premium.  The  fire  had  taken 
place  on  the  night  of  the  19th,  and  Mr.  Girdlestone  had 
informed  Mr.  Taylor  of  such  being  the  case  before  the 
letter  of  the  20th  was  written. 

The  learned  Judge  was  of  opinion  that  the  notice  was 
sufficient,  and  the  time  for  dissenting  had  elapsed,  and  he 
entered  a verdict  for  the  plaintiff. 

55 — vol.  xxvi  c.p. 


434 


COMMON  PLEAS,  EASTER  TERM,  39  VIC.,  1876. 


In  this  term  Bowlby  (of  Berlin)  obtained  a rule  nisi  to 
set  aside  the  verdict  entered  for  the  plaintiff,  and  to  enter 
a verdict  for  the  defendants  under  the  Law  Reform  Act. 

In  this  term,  May  26th,  1876,  Bethune, Q.  C.,  shewed  cause. 
The  only  question  to  decide  is,  as  to  the  further  insurance. 
The  evidence  shews  that  the  insured  gave  the  proper  notice 
in  writing  on  the  5th  July,  to  the  company’s  agent  at 
Windsor.  The  agent  had  authority  to  receive  the  notice, 
and  the  company  not  having  dissented  until  after  the  ex- 
piration of  the  twenty  days,  they  must  he  deemed,  under 
the  38th  sec.  of  36  Vic.  ch.  41,  0.,  to  have  assented.  The 
meaning  of  the  section  is,  that  the  policy  is  to  he  voidable 
from  the  time  when  the  directors  signify  their  dissent,  hut 
it  must  he  within  the  fourteen  days.  The  day  of  sending 
the  notice  is  included  in  the  fourteen  days,  and  therefore 
the  19th  was  the  last  day  for  the  company  to  notify  their 
dissent : Wyld  v.  Liverpool , &c.,  Ins.  Co.,  in  appeal,  23 
Grant  442 ; Canada  Landed  Credit  Co.  v.  Canada  Agri- 
cultural Ins.  Co.,  17  Grant  421. 

M.  C.  Cameron,  Q.  C.,  contra.  Under  the  37th  section 
of  the  Act  a further  insurance  renders  the  policy  void,  but 
under  the  38th  section,  when  the  insured  notified  the 
eompany,  they  had  fourteen  days  from  the  receipt  of  the 
notice  in  which  to  express  their  dissent,  and  the  notice  must 
he  to  the  company  itself,  and  not  to  the  agent.  The  notice 
must  he  given  where  the  power  to  dissent  or  assent  lies,  and 
this  is  only  at  the  head  office,  and  not  with  an  agent.  Even 
assuming  that  the  agent  had  power,  the  time  began  to  run 
only  when  the  company  received  the  notice,  not  from  the 
time  when,  as  here,  it  was  posted ; McCann  v.  Waterloo 
Ins.  Co.,  34  U.  C.  R.  376. 

June  28th,  1876.  Galt,  J. — The  decision  of  this  case 
depends  on  the  construction  to  be  put  on  the  37th  and 
38th  clauses  of  the  Act  36  Vic.,  ch.  44,  0.,  which  are 
endorsed  on  the  policy,  and  on  the  question,  whether  or  not 
notice  to  the  local  agent  is  notice  to  the  company. 

The  37th  section  is,  “ If  any  insurance  subsists  by  the 
act  or  with  the  knowledge  of  the  insured  in  the  company 
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and  in  any  other  office  at  the  same  time,  the  insurance  in 
the  company  shall  be  void,  unless  the  double  insurance 
subsists  with  the  consent  of  the  directors  signified  by 
endorsement  on  the  policy,  signed  by  the^secretary  or  other 
officer  authorized  to  do  so,  or  otherwise  acknowledged  in 
writing.” 

Had  this  section  stood  alone,  there  could  be  no  question 
that  the  policy  was  void.  There  had  been  a subsisting 
policy  in  the  Stadacona  Company  for  $2,000,  on  the  same 
property,  of  which  no  notice  whatever  had  been  given 
until  the  5th  of  July,  although  the  policy  had  been  effected 
on  the  1st  of  May. 

The  38th  section  is,  “Whenever  notification  in  writing 
shall  have  been  received  by  a company  from  an  applicant 
* for  insurance,  or  from  a person  already  insured,  of  his  in- 
tention to  insure,  or  of  his  having  insured  an  additional 
sum  on  the  same  property  in  some  other  company,  the  said 
additional  insurance  shall  be  deemed  to  be  assented  to, 
unless  the  company  so  notified  shall,  within  two  weeks 
after  the  receipt  of  such  notice,  signify  to  the  party  in 
writing  their  dissent ; and  in  case  of  dissent,  the  liability 
of  the  insured  on  the  premium  note  or  undertaking  shall 
cease  from  the  date  of  such  dissent  on  account  of  any  loss 
that  may  occur  to  such  company  thereafter,  and  the  policy 
of  the  assured  shall  be  void  at  the  option  of  the  directors 
of  the  company.” 

It  is  very  difficult  to  arrive  at  a clear  understanding  of 
the  meaning  of  this  latter  clause.  It  could  never  have 
been  the  intention  of  the  Legislature  that  upon  the  com- 
pany expressing  their  dissent  the  policy  should  remain  in 
force,  and  the  insured  should  be  relieved  from  liability  on 
his  premium  note  or  undertaking  on  account  of  any  loss 
that  might  accrue  to  the  company  thereafter  ; leaving  it  op- 
tional with  the  company  to  declare  the  policy  void.  They 
must  have  meant  that  it  should  be  optional  with  the  com- 
pany at  the  time  of  expressing  their  dissent  to  declare  the 
policy  void  ; and  thereafter — that  is  if  the  company  elect  to 
declare  the  policy  void — the  insured  should  be  relieved  from 
future  responsibility. 
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What  then  is  the  effect  of  these  clauses  read  together  ? 
The  first  makes  the  policy  void  “if  any  insurance  subsists/’ 
&c.,  “without  the  consent  of  the  directors,”  &c.;  while  the 
second  says,  “that  in  the  event  of  a notification  in  writing 
being  received  by  the  company,  of  the  insured  having  ef- 
fected an  additional  assurance,  or  of  the  intention  so  to  do, 
the  company  have  the  right  to  decline  to  give  their  assent, 
and  to  declare  the  policy  void  if  they  think  fit  to  do  so.” 

What  then  is  the  position  of  the  assured,  if  he  takes  upon 
himself  to  effect  additional  insurance  without  having 
previously  notified  the  company  of  his  intention  so  to  do  ? 

The  only  construction  which  I can  place  on  the  pro- 
visions of  the  Act  is,  that  if  a person  effects  an  additional 
insurance  without  the  previous  sanction  of  the  company, 
his  policy  becomes  void  under  the  37th  section  ; but  if  he, 
gives  a notice  in  writing  under  the  38th  section,  then,  if  the 
company  do  not,  within  two  weeks  after  the  receipt  of  that 
notice,  express  their  dissent,  “ the  said  additional  insurance 
shall  be  deemed  to  be  assented  to.”  The  words  are  not  “to 
have  been  assented  to,”  but  “to  be  assented  to.” 

The  only  meaning  I can  attach  to  this  is,  that  after 
thn  expiration  of  the  two  weeks  the  policy,  which  had 
bee'll  suspended  under  the  37th  section,  revives  after  the 
expiration  of  the  fourteen  days,  the  result  of  which  is,  that 
if  a loss  occurs  after  the  additional  policy  has  been 
effected,  and  before  the  fourteen  days  have  expired,  the 
insured  cannot  recover,  if  the  company  chooses  to  insist  on 
the  forfeiture. 

If  this  be  not  so,  I cannot  understand  why  the  Legisla- 
ture have  required  that  notice  of  intention  to  insure  should 
be  given. 

The  case  now  before  us  is  as  strong  an  instance  of  a 
breach  of  the  condition  contained  in  the  policy,  and  of  the 
provisions  of  the  statute,  as  it  is  possible  to  imagine. 

The  policy  was  effected  on  the  20th  of  April,  1875,  for 
$1,000.  On  the  1st  of  May,  an  additional  insurance  for 
$2,000  was  effected,  and  no  notice  given  until  the  5th  of 
July.  Surely  during  the  whole  of  that  period  the  plaintiff 
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could  have  made  no  claim  on  the  company  if  a loss  had 
happened.  He  then  gives  notice  of  this  insurance,  and  of 
his  intention  to  effect  a further  insurance  for  $2,000,  and 
before  the  two  weeks  have  expired  the  loss  occurs. 

It  seems  to  me  that  during  the  two  weeks  allowed  to 
the  company  within  which  to  express  their  dissent,  the 
insured  remains  in  the  same  position  as  he  was  when  he 
effected  the  additional  insurance,  and  cannot  recover  for 
any  loss  which  may  happen  before  the  two  weeks  have 
expired. 

The  question  then  arises  did  the  loss  arise  within  the 
two  weeks  limited  by  the  statute.  I assume,  but  only  for 
the  purpose  of  argument,  that  the  notice  to  the  local  agent 
was  notice  to  the  company,  and  that  such  notice  was 
received  by  him  on  the  5th  July.  Within  what  time  was 
the  company  bound  to  express  their  dissent. 

The  words  of  the  statute  are  : “ That  the  said  company 
shall  within  two  weeks  after  the  receipt  of  such  notice,” 
express  their  dissent  in  writing. 

It  appears  to  me  that  the  two  weeks  must  be  reckoned 
exclusive  of  the  day  on  which  the  notice  Was  received. 

In  Young  v.  Higgon,  6 M.  & W.  49,  Parke,  R,  at  p.  54, 
says:  “ So  that  the  point  may  now  be  considered  as  settled 
by  a course  of  recent  decisions,  all  proceeding  upon  the 
same  principle,  that  the  day  from  which  the  computation  is 
made,  ought,  in  cases  like  the  present,  to  be  excluded ; and 
that  appears  to  me  to  be  *the  reason  and  good  sense  of  the 
matter.” 

In  Russell  v.  Ledsam,  14  M.  & W.  574,  the  same  learned 
Judge,  at  p.  582,  says:  “ The  usual  course  in  recent  times  has 
been  to  construe  the  day  exclusively,  whenever  anything 
was  to  be  done  in  a certain  time  after  a given  event  or  date.” 

The  event  in  the  present  case  was  the  receipt  of  the  notice. 

Again  in  Isaacs  v.  Royal  Ins.  Co.,  L.  It.  5 Ex.  296,  Kelly 
C.  B.,  after  citing  a number  of  authorities,  at  p.  300,  says : “ All 
these  authorities  illustrate  the  principle  that,  in  general,  the 
day  on  which  the  engagement  is  entered  into  is  excluded, 
and  the  last  day  of  the  term  is  included. 
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If  then  the  two  weeks,  within  which  the  company  were 
empowered  to  express  their  dissent,  are  to  be  calculated 
from  the  6th  J uly,  the  loss  occurred  before  the  two  weeks 
had  expired,  and  therefore,  the  policy  being  void  under  the 
provisions  of  the  37th  section,  the  plaintiff  is  not  entitled 
to  recover. 

Although,  for  the  purposes  of  this  argument,  I have 
treated  notice  to  the  local  agent  as  notice  to  the  company,, 
we  are  by  no  means  to  be  considered  as  holding  that  to  be 
the  true  construction  of  the  clause. 

It  is  to  be  observed  that  the  38th  sec.,  which  is  to  the 
same  effect  as  the  29th  section  of  Consol.  Sta-t,  U.  C.  ch. 
52,  has  made  a change  in  respect  to  the  notice  to  be  given 
of  any  intended  or  further  insurance  in  this  respect. 

The  29th  sec.  is:  “ Whenever  notification  in  writing  shall 
be  ‘ given’  to  any  company;”  whereas  the  38th  sec.  is: 
“ Whenever  notification  in  writing  shall  have  been  ‘ received’ 
by  any  company.” 

It  appears  to  me  that  the  only  reasonable  construction 
is,  that  the  notice  must  be  actually  received  by  the  party 
who  has  the  power  to  act  upon  it. 

Now  in  this  case  could  it  be  contended  that  the  local 
agent  had  power  to  declare  the  policy  void?  The  38th  sec. 
delegates  that  authority  to  the  company.  If  the  assured,  in 
place  of  writing  on  the  5th  July  to  the  local  agent,  had 
addressed  his  letter  to  the  secretary,  the  date  from  which 
the  two  weeks  would  have  been  calculated  would,  under 
the  express  words  of  the  statute,  have  been  from  the  day  of 
the  receipt,  not  from  the  day  when  the  letter  was  written 
and  posted.  The  company  have  a limited  time  after  receipt 
of  a notification  to  express  their  dissent,  and  it  cannot  be 
said  that  they  have  that  full  time  if  the  delay  which  must 
necessarily  arise  in  transmitting  such  notification  by  their 
local  agent  is  to  be  counted  against  them. 

Let  us  examine  the  dates  in  this  case.  On  the  5th  J uly  the 
assured  wrote  to  Mr.  Girdlestone  that  he  had  insured  his  fac- 
tory, &c., to  the  amount  of  $2,000,  and  that  he  had  on  that  day 
applied  for  $2,000  more  in  the  Beaver  and  Toronto  Insurance 
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Company.  This  letter  was  not  forwarded  until  the  8th,  and 
was  not  received  until  the  10th.  The  secretary  writes  to  the 
local  agent  on  the  13th  requesting  him  to  report  on  the 
risk,  and  stating  that  the  amount  insured  was  out  of  pro- 
portion to  the  value  of  the  property.  On  the  16th  July 
the  agent  reports  that  the  company  would  be  as  well  without 
the  risk,  and  recommending  them  to  disallow  the  additional 
insurance  or  cancel  the  policy.  This  letter  was  received 
on  the  afternoon  of  the  19th,  and  the  secretary  on  the  20th 
writes  that  the  defendants  had  cancelled  the  policy.  It  is 
true  they  had  received  notice  on  the  evening  of  that  day 
that  the  loss  had  occurred,  but,  as  was  admitted  by  Mr. 
Bethune,  that  circumstance  could  not  in  any  way  affect  the 
right  of  the  company  to  declare  the  policy  void. 

If  my  construction  of  the  statute  is  the  true  one,  as 
respects  the  receipt  of  the  notice,  then  beyond  all  question 
the  two  weeks  had  not  expired  until  the  morning  of  the 
20th. 

I have  gone  at  considerable  length  into  the  construction 
of  the  37th  and  38th  clauses,  as  it  is  important  to  consider 
the  effect  of  an  additional  insurance  during  the  currency 
of  the  two  weeks,  and  the  conclusion  at  which  I have 
arrived  is,  that  during  that  time,  if  the  loss  occurs,  the 
assured  has  no  claim  against  the  Company. 

There  is,  however,  another  objection  taken  by  the  fourth 
plea,  which  is  fatal  to  the  right  of  the  assured. 

This  plea  sets  up  a defence,  that  a further  insurance  had 
been  effected  in  The  Beaver  and  Toronto  Mutual  Insurance 
Company,  of  which  no  notice  had  been  given  to  the 
company,  and  which  it  is  admitted  was  effected  on  the  16th 
July,  and  was  in  force  at  the  time  of  the  fire. 

By  the  38th  section,  so  often  referred  to,  the  company 
are  allowed  two  weeks  within  which  to  express  their  dis- 
sent to  any  proposed  additional  assurance,  at  the  expiration 
of  which  time  they  shall  be  deemed  to  assent,  if  they  do 
not  express  their  dissent.  It  is  plain  from  this  that  if  the 
assured  has  effected  an  additional  insurance  within  that 
time,  he  comes  within  the  express  words  of  the  37th  section. 
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and  “ the  double  insurance  subsists  without  the  consent  of 
the  directors  signified  by  endorsement  on  the  policy ; and 
should  the  company  allow  the  two  weeks  to  expire  from 
which  their  implied  assent  to  a future  insurance  is  to  be 
inferred,  they  can  by  no  means  be  considered  as  having 
assented  to  an  existing  insurance  of  which  they  had  never 
received  any  notice. 

Gwynne,  J. — To  put  a sensible  construction  upon  the 
37th  & 38th  sections  of  36  Yic.  ch.  44,  these  sections  must 
be  read  together,  in  like  manner  as  the  28th  & 29th  sec- 
tions of  the  Consol.  Stat.  U.  C.  ch.  52,  the  latter  section 
operating  as  a proviso  qualifying  the  former,  thus : 

If  any  insurance  subsists  by  the  act  or  with  the  know- 
ledge of  the  insured  in  the  company  and  in  any  other 
office  at  the  same  time,  the  insurance  in  the  company  shall 
be  void,  unless  the  double  insurance  subsists  with  the 
consent  of  the  directors,  signified  by  endorsement  on  the 
policy,  signed  by  the  Secretary  or  other,  officer  authorized 
to  do  so,  or  otherwise  acknowledged  in  writing.  Provided 
always,  that  whenever  notification  in  writing  shall  have 
been  received  by  a company  from  a person  already  insured 
of  his  intention  to  insure,  or  of  his  having  insured  an 
additional  sum  on  the  same  property  in  some  other  com- 
pany, the  said  additional  insurance  shall  be  deemed  to  be 
assented 'to,  unless  the  company  so  notified  shall,  within 
two  weeks  after  the'jreceipt  of  such  notice,  signify  to  the 
party  in  writing  their  dissent. 

Thus  the  suffering  two  weeks  to  elapse  after  receipt  of 
the  notification  in  writing,  without  dissent,  is  made  equi- 
valent to  the  particular  form  of  assent  required  by  the 
former  section. 

If  the  loss  should  occur  on  the  day  after  the  receipt  by 
the  company  of  the  notification  in  writing  of  a second 
insurance,  unless  the  company  had  already  before  the  loss 
assented  in  writing’  to  the  double  insurance,  it  seems  to  me 
that  the  first  policy  would  be  avoided,  precisely  to  the 
same  extent  as  if  the  notification  in  writing  of  the  second 
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insurance  had  not  been  given  until  after  the  loss.  So  also, 
if  the  loss  should  occur  without  actual  assent  at  any  time 
within  the  two  weeks  given  to  the  company  by  the  38th 
section  to  dissent.  For  unless  the  plaintiff’s  title  to  sue 
be  perfect  at  the  time  the  loss  occurs,  it  would  be  absurd 
to  say  that  the  mere  lapse  of  two  weeks  further  time  could 
give  a cause  of  action  which  did  not  exist  at  the  time  of 
the  loss : Butler  v.  Waterloo  Ins.  Co.,  29  U.  C.  R.  553. 

If  therefore  a person  insured  choose  to  run  the  risk  of 
effecting  a second  insurance  before  getting  the  assent  of  the 
company  in  which  he  is  already  insured,  he  must  lose  his 
first  insurance,  if  the  company  has  not  in  fact  assented  to 
the  second  insurance  in  the  manner  provided  by  the  37th 
section,  unless  the  time  specified  in  the  38th  section,  after 
receipt  of  notification  of  the  second  insurance,  has  elapsed 
without  dissent  before  the  loss  occurs. 

In  this  case  the  insurance  in  the  Stadacona  Insurance 
Company  was  never  assented  to,  either  actually  under  the 
37th  section,  or  constructively  under  the  38th,  before  the 
loss  happened,  whether  the  date  of  the  receipt  by  the  com- 
pany of  the  notification  of  the  insurance  in  the  Stadacona 
is  to  be.  taken  to  be  the-  time  when  that  notification  was 
received  by  the  local  agent  of  the  company,  or  by  the 
company  at  its  head  office,  although,  in  my  judgment,  the 
latter  is  the  time  from  which  the  two  weeks  are  to  begin 
to  run. 

The  defendants  are  therefore  entitled  to  resist  this  action 
in  consequence  of  the  subsequent  insurance  in  the  Stadacona. 

With  reference  to  the  subsequent  insurance  in  the  Beaver, 
the  insured  gave  to  the  defendants  notice  of  his  intention 
to  insure  in  that  company  by  the  same  paper  that  he  noti- 
fied them  of  his  having  insured  in  the  Stadacona,  but  he 
did  not  choose  to  wait  for  the  two  weeks  to  elapse  before 
effecting  the  insurance,  his  intention  to  effect  which  he  had 
so  notified  to  them.  He  effected  the  insurance  in  the 
Beaver  upon  the  16th  of  July,  and  of  his  having  done  so 
he  never  gave  the  defendants  any  notice,  and  the  loss 
occurred  on  the  19th  of  July.  Under  these  circumstances 
56 — vol.  xxvi  c.p. 
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I concur  in  thinking  that  the  notice  of  intention  to  insure 
in  the  Beaver  became  ineffectual,  for  at  the  time  that 
insurance  was  effected  the  insured  had  no  consent  of  the 
defendants,  actual  or  constructive,  to  effect  it,  and  when  the 
loss  occurred  it  cannot  be  said  that  the  defendants  had 
actually  or  constructively  assented  to  its  having  been 
effected. 

I do  not  desire  to  express  an  opinion  whether  or  not,  in 
every  case  where  a party  gives  notice  of  his  intention  to 
effect  a subsequent  insurance,  he  must  also  give  notice  of 
his  having  effected  it,  when  effected.  As,  for  example, 
where  the  notice  of  intention  is  given,  and  an  assent, 
actual  or  constructive,  is  given  to  its  being  effected, 
and  the  insurance  is  subsequently  effected  in  the 
precise  terms  notified,  and  afterwards  the  loss  occurs. 
But  where,  as  here,  the  subsequent  insurance  is  effected,, 
after  a notice  of  intention  to  effect  it,  without  the  actual 
assent  of  the  company,  and  before  the  expiration  of  the  time 
given  by  the  38th  sec.  to  the  company  to  dissent,  it  is  the 
same,  in  effect,  as  if  the  insurance  had  been  effected  with- 
out any  notice  of  intention.  The  insured  has  no  right,  while 
the  company  is  considering  whether  it  shall  or  not  assent 
to  the  insurance  being  effected,  to  alter  the  condition  of 
things  to  the  prejudice  of  the  company.  Having  chosen 
to  alter  the  condition  of  things  before  obtaining  the  consent 
of  the  company  to  do  so,  he  must,  I think,  be  content  to 
assume  the  consequences  which  by  the  37th  section  are 
declared  to  be  incident  to  the  effecting  a second  insurance 
not  assented  to  by  the  company  in  which  the  party  is 
already  assured. 

The  plaintiff’s  right  to  succeed  therefore  in  this  action 
is  defeated  also  by  the  subsequent  insurance  in  the  Beaver, 
which  has  never  been  assented  to  by  the  defendants. 

Hagarty,  C.  J. — I agree  in  the  result  that  the  plaintiff 
connot  recover. 

I express  no  opinion  as  to  the  sufficiency  of  the  notice  to 
the  local  agent,  but  I assume  it,  in  order  to  place  the  case 
n the  most  favourable  light. 
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On  the  5th,  notice  is  given  as  to  both  the  proposed  in- 
surances. On  the  authorities  cited,  that  day  should  not 
be  counted,  and  the  company  had  fourteen  days  ending  on 
and  including  the  19th  day. 

The  plaintiff  states  that  the  fire  causing  the  loss  broke 
out  at  10  p.  m.  on  the  evening  of  the  19th.  Therefore,  he 
shews  the  loss  to  have  occurred  within  the  time  allowed 
for  the  company  to  dissent  or  assent,  and  before  any  assent. 
I think,  therefore,  he  fails. 

It  is  probable  that  there  are  other  formidable  objections 
to  plaintiff’s  right  to  recover,  not  here  discussed. 

The  rule  will  therefore  be  absolute  to  enter  a verdict  for 
the  defendants. 

Rule  absolute. 


Brooks  v.  Taylor. 

Insolvency — Stock-in-trade — Sale  of,  with  intent  to  defraucl  creditors — 
Insolvent  Act  of  1869,  secs.  86,  88. 

The  plaintiff,  who  lived  in  Stirling  and  carried  on  business  there,  went  to 
Belleville,  about  20  miles  distant,  where  he  saw  for  the  first  time  about 
mid-day  one  G.  who  was  in  business  there.  They  discussed  the  purchase 
by  the  plaintiff  of  G.’s  stock-in-trade,  amounting  to  something  over 
$4,000,  but  concluded  no  bargain.  The  plaintiff  then  went  home, 
realized  all  his  available  assets,  part  at  a sacrifice,  returned  to  Belleville 
between  9 and  10  the  same  night  with  his  son,  at  once  commenced 
taking  stock  with  G.,  finished  next  evening  between  5 and  6,  and  then, 
without  making  any  enquiry  as  to  G.’s  position  or  taking  any  advice 
on  the  subject,  according  to  his  own  statement,  purchased  the.  stock  at 
90  cents  on  the  $,  and  paid  over  to  G.  in  cash  the  purchase  money, 
$4,279.  G.  who  was  insolvent  at  the  time,  being  indebted  about 
$17,000,  with  less  than  $5,000  of  assets,  absconded  that  night  with  the 
money.  Other  evidence  went  to  shew  that  plaintiff  in  fact  purchased 
the  business  at  35  per  cent,  discount,  i.  e.,  for  $2,700,  and  there  were 
other  circumstances  of  suspicion. 

Held , that  the  jury  properly  found  the  sale  to  be  fraudulent  and  void 
under  secs.  86  and  88  of  the  Insolvent  Act  of  1869. 

Held  also,  that  even  if  the  plaintiff  were  innocent  of  wrongful  intent,  the 
sale  of  his  whole  stock-in-trade  was  in  itself  an  act  of  bankruptcy. 

This  was  an  action  of  trespass  for  entering  the  plain- 
tiff’s shop,  and  seizing  and  carrying  away  a large  quantity 
of  goods,  alleging  an  injury  to  the  plaintiff’s  trade  and 
credit,  &c.,  with  an  asportavit  count. 
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Pleas — 1.  Not  guilty.  % A denial  of  the  plaintiff’s  pro- 
perty in  the  goods. 

3.  That  one  Godfrey  was  a trader  and  committed  an 
act  of  insolvency,  and  a writ  of  attachment  issued  to  the 
defendant  as  sheriff:  that  the  goods  were  part  of  Godfrey’s 
estate  and  liable  to  seizure,  justifying  the  entry  and  seizure, 
&c.,  quoe  sunt  eadem. 

4.  That  Godfrey  was  a trader,  and  unable  to  meet  his 
engagements,  and  sold  and  conveyed  the  goods  to  the 
plaintiff,  and  before  the  expiration  of  thirty  days  an 
attachment  issued:  that  at  the  time  of  the  sale  and  delivery 
of  the  goods  to  the  plaintiff,  and  at  the  issue  of  the  attach- 
ment, Godfrey  was  insolvent  within  the  meaning  of  the 
Act,  and  that  the  said  sale,  &c.,  so  made  by  Godfrey,  had 
the  effect  of  injuring  the  creditors  of  said  Godfrey,  and 
obstructing  them  in  their  attempt  to  collect  their  debts, 
justifying  the  seizure,  &c.,  under  the  attachment. 

The  plaintiff  took  issue. 

He  also  replied  to  the  3rd  and  4th  pleas,  that  the  sale 
was  not  made  in  contemplation  of  insolvency,  and  was  had 
and  made  in  the  way  of  business,  as  an  ordinary  transac- 
tion and  in  good  faith,  and  the  plaintiff  did  not  suspect, 
and  had  no  reason  to  suspect,  that  Godfrey  then  contem- 
plated insolvency,  or  was  unable  to  meet  his  engagements, 
and  the  said  sale  took  place  before  such  inability  became 
public  and  notorious,  and  the  plaintiff  was  and  is  an  inno- 
cent purchaser  for  valuable  consideration  then  paid,  namely, 
$4,297.35. 

The  cause  was  tried  before  Burton,  J.,  and  a jury,  at 
Picton,  at  the  Spring  Assizes  of  1876.  fa) 

It  appeared  that  the  plaintiff  carried  on  business  in 
Stirling,  about  twenty  miles  from  Belleville — a general 
store,  and  also  a livery  stable.  He  said  he  had  contemplated 
for  some  time  moving  into  Belleville.  He  fancied  the  boot 
and  shoe  business.  He  had  spoken,  as  far  back  as  Septem- 

(a)  The  case  had  been|previously  tried,  when  the  jury  found  a verdict 
for  the  plaintiff,  which  was  set  aside,  and  a new  trial  granted,  on  the 
ground  that  the  verdict  on  the  evidence  given  was  unsatisfactory. 
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her,  1874,  to  one  Terwilliger,  who  bad  a shoe  shop  and 
three  buildings,  one  of  which  was  occupied  by  Godfrey. 

On  23rd  December,  he  had  sold  out  part  of  his  stock  in 
Stirling  to  one  D.  McKee. 

It  would  seem  that  Godfrey  moved  into  another  shop. 

On  31st  December,  1874  (Thursday),  he  said  he  went 
down  to  Belleville,  arriving  there  about  mid-day:  that  his 
wife  advised  him  to  see  Godfrey  before  doing  anything  with 
Terwilliger.  He  called,  as  Godfrey  told  him  of  his  intention 
of  buying  from  Terwilliger,  and  in  course  of  conversation 
asked  him  if  he  had  any  notion  of  selling  out.  He  said  he 
thought  of  going  into  some  other  business,  and  if  he  could 
get  00  cents  on  invoice  prices  he  would  sell — that  anyway 
he  was  going  to  take  stock.  The  plaintiff  said  he  would  go 
back  to  Stirling,  ge‘t  back  as  soon  as  he  could,  help  him  to 
take  stock,  and,  if  satisfied,  would  take  it  at  90  cents., 
without  any  addition  for  freight  and  charges. 

He  went  back  to  Stirling,  arriving  there  about  3 p.m., 
having  only  remained  about  an  hour  in  Belleville. 

In  Stirling  he  tried  to  realize  his  assets,  although  he  said 
he  had  concluded  no  purchase,  but  was  satisfied  he  should 
purchase.  He  said  he  had  realized  about  $1,600  or  $1,700 
by  his  sale  on  23rd  December,  not  all  cash.  He  “ shaved,” 
as  he  called  it,  about  $600  notes  and  a bank  deposit  receipt, 
selling  at  10  per  cent,  discount.  He  had,  he  said,  $1,200  or 
$1,500  in  his  house.  He  said  one  Green,  to  whom  he  applied 
for  money,  asked  would  it  not  do  next  day.  The  plaintiff 
said  he  would  like  to  take  it  down  that  day;  but  did  not 
tell  him  he  was  going  to  buy  out  Godfrey,  or  that  the 
latter  came  from  Nova  Scotia.  Mr.  Bull,  he  said,  told  him 
he  had  better  take  advice. 

He  said  he  started  from  Stirling  the  same  evening,  about 
6 p.m.,  taking  his  son  with  him,  and  reached  Belleville  so 
that  he  and  Godfrey  and  his  son  commenced  taking  stock 
between  8 and  9 at  night.  They  worked  at  it  till  about 
11  p.m.,  and  commenced  next  morning  about  8 a.m.,  and 
finished  between  5 and  6 that  evening. 

He  and  his  son  gave  an  account  of  the  manner  in  which 
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they  took  the  stock.  A list  was  made.  They  had  an 
invoice  book,  but  not  all  the  original  invoices.  He  did  not 
ask  to  see  Godfrey’s  books.  Godfrey  told  him  he  had  dis- 
counted several  of  his  invoices  at  30  per  cent.  He  said  he 
went  the  next  morning  to  consult  Mr.  Jellett,  but  did  not 
find  him,  and  not  finding  him,  he  asked  Godfrey  if  the 
goods  were  free.  He  then  said  he  had  discounted  some  of 
his  invoices,  and  he  would  give  him  a guarantee.  The 
stock  looked  like  a new  bought  stock.  “ In  taking  stock, 
I and  Godfrey  went  round  and  counted  the  boots  in  a box, 
he  keeping  the  list  on  the  counter,  and  entering  the  goods 


and  prices.” 

The  whole  stock,  as  tak:n,  amounted  to ..$4,738  23 

A note  of  one  Baker 16  60 


$4,754  83 

Less  10  per  cent 475  48 


$4,279  35 

The  plaintiff  swore  that  he  paid  this  amount  in  cash  : 
that  he  asked  Godfrey  about  the  rent,  and  he  gave  the 
plaintiff  a.  receipt  for  $125,  dated  6th  of  November,  1874,  a 
first  quarter’s  rent  in  advance.  The  receipt  stated  that  pos- 
session was  given,  and  a lease  had  been  signed  by  Godfrey. 

At  the  end  of  the  stock  list,  Godfrey  signed  a Receipt  for 
$4,279.35,  paid  in  cash  for  the  stock,  less  ten  per  cent. 

There  was  also  a memorandum  by  Godfrey  that  he  guar- 
anteed the  goods  in  the  inventory  to  be  clear  from  all 
mortgages  and  encumbrances  of  all  kinds.  These  were  all 
dated.  1st  of  January,  1875. 

The  plaintiff  said  that  he  did  not  notice  that  Godfrey 
was  in  a hurry.  He  did  not  know  of  Godfrey  being 
involved.  “ I thought  he  might  be  indebted  somewhat, 
but  that  the  money  I paid  would  be  sufficient  to  pay  the 
balance.  I did  not  know  that  he  owed  any  creditors  till 
the  next  day.” 

It  appeared  that  Godfrey  left  Belleville  that  night,  and 
did  not  return.  He  told  the  plaintiff  that  he  was  going  to 
Montreal  after  he  gave  him  the  key.  He  said  he  would  be 
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back  in  a few  days  “ to  straighten  up  and  get  me  started.” 
It  also  appeared  that  the  plaintiff  said  Godfrey  told  him  he 
had  gone  away  to  get  married. 

The  plaintiff  took  possession  on  Friday,  1st  of  January, 
and  opened  shop  next  morning.  Two  weeks  after  the 
plaintiff  had  taken  possession,  the  sheriff  entered  and  seized 
under  the  attachment. 

No  evidence  was  given  as  to  the  commercial  standing  of 
Godfrey  before  this  sale. 

Terwilliger  swore  he  had  never  heard  anything  affecting 
his  solvency  up  to  the  sale.  He  appeared  to  have  been  a 
little  over  a year  in  business  in  Belleville. 

It  was  admitted  that  debts  were  proved  on  his  estate  to 
$17,000,  and  that  an  attachment  issued  within  thirty  days. 
The  assets,  under  the  most  favourable  view,  were  not  shewn 
to  exceed  $5,000. 

The  plaintiff  swore  he  did  not  know  Godfrey  personally 
before  31st  of  December,  but  he  had  heard  of  him.  He 
said  his  wife  (who  had  been  examined  at  the  first  trial,  but 
not  at  the  second),  was  wrong  in  having  stated  that  he 
spoke  of  purchasing  from  him  a fortnight  before  the  sale. 

He  swore  himself  that  his  wife,  on  the  31st  of  December, 
advised  him  to  see  Godfrey  before  doing  any  thing  with 
Terwilliger. 

McKee  swore  that  on  the  evening  of  the  31st,  at  Sterling, 
the  plaintiff  came  to  him  for  money — it  may  have  been 
5,  6,  or  7 p.m.,  after  lamplight — and  said  he  wanted  every 
dollar  he  could  raise. 

Scott  swore  to  paying  him  a small  debt  at  a discount  a 
little  after  6 p .m. 

Hough  swore  he  saw  him  leaving  for  Belleville  about 
6.30  p.m.  He  said  he  was  going  to  buy  out  some  boot 
shop,  and  was  hurrying  to  get  away. 

Mr.  Bull  stated  that  during  December  the  plaintiff  spoke 
to  him  at^arious  times  about  purchasing  a stock  of  goods 
in  Belleville.  . Between  the  15th  and  20th  of  December  he 
spoke  of  Godfrey.  He  said  he  would  make  a pretty  good 
thing  if  he  could  raise  the  money. 
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On  31st  of  December  he  saw  him  with  Mr.  Greene.  He 
said  he  required  about  82,000  to  make  the  purchase.  They 
gave  him  a deposit  receipt  for  8600,  and  some  cash,  88. 
They  charged  him  12  per  cent,  for  the  money. 

Bull  understood  him  to  say  that  Godfrey  (who  was  dis-. 
gusted  with  the  boot  and  shoe  business,  and  was  going 
into  some  other  business  at  Belleville),  would  deduct  ten 
per  cent,  from  invoice  prices,  and  then  sell  at  60  or  65  cents 
on  the  8.  Witness  told  him  he  was  getting  so  good  a 
bargain  that  he  was  afraid  there  was  something  wrong,  and 
advised  him  to  consult  a lawyer. 

He  afterwards  told  Bull  the  purchase  came  to  more  than 
he  expected,  some  82,700,  and  that  he  had  obtained  a dis- 
count for  the  difference.  He  asked  had  he  seen  a lawyer. 
He  said  he  could  not  find  Mr.  Wallbridge,  but  Mr.  Jellett 
had  told  him  it  was  all  right. 

Mr.  Greene  gave  somewhat  similar  evidence.  The  plain- 
tiff told  him  he  was  buying  out  Godfrey.  Witness 
objected  to  going  out  that  night,  but  the  plaintiff  said  he 
was  very  anxious  to  get  the  money  that  night,  as  Godfrey 
had  stated  that  unless  he  closed  it  at  once  he  would  have 
to  sell  to  some  one  else,  and  Bull  advised  him  to  see  a 
lawyer. 

These  two  witnesses  said  it  must  have  been  from  8 to  9 
o’clock  before  the  plaintiff  could  have  left  Sferling. 

Another  witness  said  he  saw  the  plaintiff  and  his  son 
arriving  in  Belleville  about  9. 

When  the  plaintiff  was  examined  in  the  Insolvent  Court 
he  produced  the  stock  list.  As  he  did  so,  according  to  Mr. 
Jellett’s  evidence,  another  paper  came  out  of  his  pocket.  It 
was  a large,  brown  printed  bill  of  Godfrey’s,  and  on  the 
back  were  many  figures  in  pencil.  Mr.  Jellett  asked  him 
for  it,  and  he  gave  it  up.  He  admitted  some  of  the  figures 
were  his.  He  was  asked  what  they  were  made  for.  He 
said  he  supposed  “ for  fun.”  They  seemed  t8*  indicate 
a discount  of  35  per  cent.,  or  an  addition  of  that  amount. 
Jellett  said  the  figures  corresponded  with  the  totals  in  the 
stock  list. 
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It  was  admitted  by  the  plaintiff  that  these  memoranda 
of  the  stock  were  first  made  on  the  brown  paper,  and  then 
transferred  to  the  stock  list.  A large  quantity  of  parcels 
of  goods  were  pencilled  on  this  paper. 

The  learned  Judge  explained  to  the  jury  the  difference 
between  purchasing  from  a trader  in  the  ordinary  course 
of  business,  and  purchasing  his  whole  stock  in  trade, 
which,  if  made  without  the  consent  of  his  creditors  or 
without  satisfying  their  claims,  was  an  act  of  bankruptcy  : 
that  in  such  a case  it  was  the  duty  of  a purchaser  to  satisfy 
himself  that  the  trader  was  either  free  from  debt  or  so 
acting  with  the  concurrence  of  his  creditors  by  proper  and 
reasonable  enquiries  : that  this  sale  was  impeached  under 
sec.  130  of  the  Insolvent  Act  of  1875,  citing  it.  He  explained 
how  the  insolvent  stood,  namely,  debts  to  the  amount  of 
$17,000,  and  assets  not  estimated  to  be  up  to  $5,000,  so  that 
the  trader  was  insolvent.  The  jury  were  asked  did  the 
plaintiff  know  this,  or  might  he  have  known  it  it  he  had 
not  wilfully  shut  his  eyes ; and  they  were  told  that  guilty 
knowledge  and  fraudulent  intent  might  be  inferred  from 
circumstances  : that  whether  they  did  exist  was  a question 
of  fact  on  the  evidence  for  the  jury  : 

The  learned  Judge  carefully  analyzed  and  explained  to  the 
jury  the  evidence.  He  told  them  that  the  theory  of  the 
defence  was  that  the  purchase  was  made  first  at  10  per  cent, 
discount,  and  then  at  35  per  cent,  discount,  or  65  cents  in  the 
dollar,  amounting  to  something  over  $2,000.  This  was  about 
what  was  understood  by  Bull  and  Green  in  talking  with  the 
plaintiff,  as  to  what  he  had  to  pay,  and  the  figures  on  the 
brown  paper,  which  the  plaintiff  had  several  times  admitted 
to  be  like  his  figures,  but  which  he  finally  denied  to  be  his, 
and  swore  they  had  nothing  to  do  with  his  business.  But 
that  he  was  clearly  wrong,  as  the  sum  corresponded  to  a 
cent  with  the  gross  amount  of  invoice  prices : that  it  was. 
for  the  jury  say  what  the  multiplying  of  this  sum  by  35 
meant,  whether  the  suggestion  of  the  defence  was  the 
proper  conclusion,  or  whether  they  could  suggest  any 
other. 
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The  jury  were  finally  asked  whether  the  evidence  led 
their  minds  to  the  conclusion  that  the  plaintiff  knew,  or 
had  reasonable  cause  for  believing,  that  the  insolvent  had 
not  the  means  of  meeting  his  liabilities,  and  that  the  two 
were  dividing  the  spoils  at  the  expense  of  the  creditors,  but 
that  if  it  did  not  lead  their  minds  to  that  conclusion,  then 
the  sale  could  not  be  impeached,  and  the  plaintiff  was  en- 
titled to  recover. 

The  jury  found  for  the  defendant. 

In  this  term.  May  20th,  1876,  Crickmore  obtained  a rule 
nisi  to  set  aside  the  verdict,  and  for  a new  trial  on  the  law 
and  evidence,  and  for  misconduct  of  the  opposite  party,  in 
preventing  the  return  of  a commission  to  examine  witnesses, 
rejection  of  evidence  of  the  plaintiff’s  sworn  under  the 
commission,  and  on  grounds  disclosed  in  affidavits. 

In  this  term,  May  30th,  1876,  M.  C.  Cameron,  Q.  C., 
shewed  cause.  There  is  nothing,  under  the  circumstances, 
in  the  objection  as  to  misconduct.  As  to  Mrs.  Brooke’s 
evidence,  as  appeared  from  the  first  trial,  it  was  rather  more 
against  than  in  favour  of  the  plaintiff*.  As  to  the  merits,  the 
question  was  merely  one  of  evidence  for  the  jury,  and  it  was 
fairly  left  to  them,  and  therefore,  if  the  evidence  supports 
the  verdict,  as  it  clearly  does,  the  Court  cannot  interfere. 
Under  the  Insolvent  Act  the  sale  cannot  be  supported.  It 
is  proved  that  the  creditors  were  obstructed,  injured,  and 
delayed ; the  insolvent  knew  that  he  was  insolvent  and 
unable  to  meet  his  engagements,  and  the  plaintiff  was  either 
aware  or  had  probable  cause  for  believing  him  to  be  insolvent: 
Insolvent  Act  of  1869  ; Doe  dem.  Grinsly  v.  Ball,  11  M.  & 
W.  531 ; Ex  parte  Bailey,  3 DeG.  Me.  N.  & G.  534 ; Lindon 
v.  Sharp,  6 M.  & G.  895. 

Wallhridge,  Q.  C.,  contra.  As  to  the  misconduct,  there 
was  clearly  misconduct  on  the  part  of  the  defendant.  Mrs. 
Brooks’s  evidence  was  also  very  material  to  the  plaintiff,  and 
he  should  be  allowed  an  opportunity  of  giving  it.  There 
was  al^)  perjury  in  Bull.  Then  as  to  the  effect  of  the 
transaction.  To  bring  it  within  the  terms  of  the  Insolvent 
Act,  it  must  be  proved  that  the  plaintiff  had  knowledge  or 
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had  probable  cause  for  believing  Gregory  to  have  been 
insolvent  at  the  time,  or  that  the  insolvency  was  public  and 
notorious,  whereas  there  is  nothing  in  the  evidence  to  shew 
such  knowledge  or  notoriety,  but  so  far  as  the  plaintiff  is 
concerned  the  transaction  is  in  all  respects  bond  fide:  Bank 
of  Montreal  v.  McWhirter,  17  C.  P.  506. 

June  28th,  1876.  Hagarty,  C.  J. — On  the  motion  for 
the  new  trial,  the  only  point  involving  any  complaint  in 
the  nature  of  misdirection  was,  as  to  rejecting  the  evidence 
of  the  plaintiff’s  son  taken  under  commission  at  Belle- 
ville. This  was  not  rejected,  but  read  at  the  trial  and  used 
in  evidence.  Something  got  into  the  rule  about  miscon- 
duct of  the  opposite  party  in  reference  to  a commission 
sent  to  Illinois,  but  under  the  circumstances  this  amounts 
to  nothing. 

Then  as  to  the  merits  of  the  verdict.  We  are  strongly 
inclined  to  believe,  with  the  learned  Judge  at  the  trial,  that 
the  verdict  was  right,  and  that  the  evidence  disclosed  a 
case  of  the  very  strongest  suspicion  against  the  plaintiff, 
and  that  the  jury  were  quite  justified  in  drawing  the  con- 
clusion of  fraud  on  the  creditors  of  Godfrey,  and  on  the 
provisions  and  the  policy  of  the  Insolvent  Law.  The  facts 
noticed  by  the  learned  Judge  are  remarkable : that  the 
plaintiff  swore  he  was  an  utter  stranger  to  Godfrey  till  the 
day  of  the  purchase  ; though  no  reasons  for  extra  haste  was 
shewn,  the  stock  was  taken  and  money  paid  between  9 and 
10  one  night,  and  5 or  6 p.m.  next  day,  the  plaintiff  raising 
money  as  he  did  on  a discount  of  12  per  cent. : that  the  plain- 
tiff took  no  advice  in  a matter  of  such  moment  to  himself, 
though  told  by  Godfrey  of  his  discounting  his  invoices,  &c. : 
that  he  was  satisfied  with  the  guarantee  of  a man,  a 
stranger  to  him,  that  the  goods  were  free  from  incum- 
brance : that,  though  having  notice  that  the  landlord  had 
not  signed  the  lease  (as  mentioned  in  the  receipt  for  rent), 
he  made  no  enquiry  as  to  whether  he  could  secure  a transfer 
of  the  lease. 

Then  the  strong  evidence  suggested  by  the  figures  on 
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the  brown  paper,  leading  forcibly  to  the  belief  that  what 
he  told  Bull  and  Green  as  to  the  amount  required  for  his 
purchase,  and  afterwards  what  he  told  Bull  as  to  its  costing 
him  some  $2,700,  indicated  the  true  consideration  for  the 
hurried  purchase  from  Godfrey,  instead  of  the  $4,279  which 
he  swore  he  paid. 

In  one  view  of  the  figures  on  the  brown  paper,  the 
multiplication  of  the  stock  amount  by  35,  would  make  a 
result  which,  by  the  further  reduction  of  10  per  cent.,  would 
come  very  near  $2,700. 

It  was,  of  course,  a grievous  wrong  on  the  creditors  of 
Godfrey.  This  man  was  only  some  twelve  or  fifteen  months 
in  business  ; he  had  an  apparently  new  stock  of  goods  ; he 
was  in  debt  to  $17,000,  his  assets  hardly  $5,000  ; he  sells 
his  whole  stock-in-trade  at  a heavy  sacrifice  for  cash,  and 
leaves  the  country  the  night  on  which  he  receives  the 
proceeds  of  the  sale,  carrying  them,  of  course,  beyond  his 
creditors’  reach. 

This  is  no  honest  attempt  of  a trader  to  turn  his  stock 
into  cash,  with  a view  of  paying  his  debts,  but  a bold  act  of 
dishonesty. 

This  transaction  is  governed  by  the  Act  of  1869. 

Section  S6  declares  “ All  contracts  by  which  creditors  are 
injured,  obstructed,  or  delayed,  made  by  a debtor  unable  to 
meet  his  engagements,  and  afterwards  becoming  an  insol- 
vent, with  a person  knowing  such  inability  or  having 
probable  cause  for  believing  such  inability  to  exist,  or 
after  such  inability  is  public  and  notorious,  whether  such 
person  be  his  creditor  or  not,  are  presumed  to  be  made 
with  intent  to  defraud  his  creditors.” 

Again, section  88  declares  thatall  contracts, &c.,  with  intent 
fraudulently  to  impede,  obstruct  or  delay  his  creditors  or  to 
defraud  them,  and  made  or  done  with  the  knowledge  of  the 
persons  contracting  or  acting  with  the  debtor,  having  the 
effect  of  impeding  or  injuring,  &c.,  are  prohibited  and  made 
null  and  void. 

Then,  by  section  13,  for  compulsory  liquidations,  sub-sec. 
(i),  says:  “ or  if,  being  unable  to  meet  his  liabilities  in  full, 
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he  makes  any  sale  or  conveyance  of  the  whole  or  the  main 
part  of  his  stock  in  trade  or  0f  his  assets,  without  the 
consent  of  his  creditors,  or  without  satisfying  their  claims,” 
he  shall  be  deemed  insolvent  and  his  estate  subject  to  com- 
pulsory liquidation. 

This  transaction  is  within  the  first  cited  sections. 

Even  if  the  plaintiff  were  innocent  of  wrongful  intent, 
Godfrey  committed  an  act  of  bankruptcy  by  making  this 
sale  of  his  stock  in  trade  as  he  did.  So  that,  at  the  best, 
the  sale  of  which  the  plaintiff  claims  the  benefit  was  itself 
an  act  of  bankruptcy. 

In  Cook  v.  Caldecott,  1 Mood.  & Malk.  522,  the  validity 
of  a sale  of  goods  was  in  questions. 

Lord  Tentenden  said  to  the  jury,  at  p.  525  : “Now  a sale 
is  ' a transfer and  therefore  may  come  within  the  pro- 
vision of  the  statute  as  a f fraudulent  transfer.’  * * I 

think  that  a sale  cannot  in  reason  be  held  to  be  a fraud- 
ulent transfer,  unless  it  takes  place  under  such  circum- 
stances that  the  buyer,  as  a man  of  business  and  under- 
standing, ought  to  suspect  and  believe  that  the  seller  means 
by  it  to  get  money  for  himself  in  fraud  of  his  creditors  ; 
and  that  the  sale  is  made  for  that  purpose.  The  question 
therefore  for  the  jury  is,  whether  they  think  that  the 
defendant,  as  a man  of  business,  ought  to  have  known 
that  Down,  the  bankrupt,  must  have  effected  these  sales, 
or  either  of  them,  for  the  purpose  of  putting  the  proceeds  in 
his  own  pocket  and  defrauding  his  creditors.  If  so,  the 
verdict  should  be  for  the  plaintiffs  for  all  the  goods  com- 
prised in  that  transaction.” 

This  was  in  a case  in  which  the  plaintiff'  (the  assignee), 
contended  that  the  transaction  itself  was  an  act  of  bank- 
ruptcy, as  a fraudulent  transfer  of  chattels. 

If  a sale  of  this  character,  and  under  these  most  extra- 
ordinary circumstances,  can  be  upheld,  the  wise  provisions 
of  the  insolvent  law  for  the  protection  of  creditors  become 
worthless. 

It  seems  to  us  impossible  to  explain  the  plaintiff’s  con- 
duct as  consistent  with  open  and  fair  dealing.  He  sees  a 
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man  for  the  first  time,  about  midday,  discusses  with  him, 
hut  comes  to  no  conclusion  as  to  the  purchase  of  a pro- 
perty of  some  thousands  in  value ; starts  for  home,  twenty 
miles  off,  gathers  his  available  funds,  part  at  a sacrifice, 
comes  back  at  9 or  10  at  night;  at  once  commences  taking 
stock,  finishes  next  evening  at  5 or  6,  pays  several  thou- 
sand dollars  without  enquiring  as  to  the  seller’s  position ; 
and  the  seller  forthwith  that  night  absconds  with  the 
money. 

If  the  plaintiff  has  been  really  innocent  of  any  wrongful 
intent,  he  has  nevertheless  so  managed  to  surround  his 
dealings  with  such  circumstances  of  suspicion,  that  he 
must  not  wonder  if  disinterested  parties  fail  to  draw  any 
other  conclusion  than  that  he  has  been  concerned  in  a 
fraud  on  the  Insolvent  Act,  and  on  the  defrauded  creditors 
of  the  insolvent. 

We  think  the  rule  must  be  discharged. 

Gwynne,  J. — No  one  after  reading  the  evidence  given 
in  this  case  could,  in  my  judgment,  arrive  at  any  other 
conclusion  than  that  no  verdict  other  than  a verdict  in 
favour  of  the  defendant  could  be  sustained.  Any  other 
verdict  would,  in  my  judgment,  betray  such  misconduct  or 
misconception  upon  the  part  of  the  jury  that  it  should 
have  been  set  aside,  if  given. 

If  such  a transaction  as  the  evidence  displays  to  have 
taken  place  here  could  be  upheld,  the  Insolvent  Act 
would  be  divested  of  all  vitality,  and  the  creditors  of  an 
insolvent  would  have  no  protection  whatever. 

There  is  nothing  in  the  affidavits  filed  on  behalf  of  the 
plaintiff*  which  would  justify  our  sending  this  case  for 
another  trial. 

The  verdict,  I entertain  not  the  slightest  doubt,  is  a 
righteous  one  and  should  be  upheld. 

Galt,  J.,  concurred. 


Rule  discharged. 
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Irwin  v.  Maughan,  Sheriff. 


Married  woman — Separate  estate — Purchase  by  hubsand  in  wife’s  name 
— Attempt  to  defraud  creditors. 

A husband  who  was  in  difficulties,  agreed  to  purchase  a lot  of  land  in  the 
name  of  the  wife  who  was  not  possessed  of  any  separate  estate  or  means 
enabling  her  to  purchase.  The  farm  was  worked  by  the  husband  as 
his  own,  and  the  only  instalment  paid,  was  paid  out  of  the  profits 
of  the  farm.  The  sheriff  having  seized  on  an  execution  against  the 
husband  certain  crops  raised  upon  the  farm  by  the  labour  of  the  hus- 
band and  persons  hired  by  him,  and  paid  out  of  the  profits  thereof : 
Held , that  these  crops  clearly  were  not  the  separate  estate  of  the  wife,  so 
as  to  exempt  them  from  liability  for  the  husband’s  debts. 

This  was  an  action  brought  by  the  plaintiff,  a married 
woman,  against  the  sheriff  of  the  County  of  Grey,  for  the 
seizure  by  him  under  an  execution  against  the  plaintiff’s 
husband  of  hay  and  wheat,  grown  upon  a part  of  lot  35^ 
in  the  7th  concession  of  the  township  of  St.  Vincent,  where 
the  plaintiff  lived  with  her  husband,  the  plaintiff  claiming 
the  crops  so  seized  to  be  her  separate  property. 

The  cause  was  tried  before  Patterson,  J.,  and  a jury,  at 
Owen  Sound,  at  the  Spring  Assizes  of  1876. 

The  plaintiff’s  case  was  rested  wholly  upon  the  evidence 
of  her  husband,  Robert  Irwin,  which  in  substance  was 
that  he  came  to  live  in  the  township  of  St.  Vincent  in 
1865  or  1866:  that  he  bought  the  east  part  of  this  same 
lot  when  he  came  from  a Mr.  Robins:  that  after  Robins’s 
death,  he  got  into  law  with  Robins’s  representatives  : that 
he  bought  another  fifty  acres  of  the  same  lot  from  Mitchel- 
tree,  and  got  into  law  with  him.  His  solicitors  were 
Messrs.  Geddes  & Wilson.  In  his  suit  with  Mitcheltree, 
which  was  in  Chancery,  he  got  the  benefit  of  his  solicitors’ 
bill  of  costs  against  him,  to  the  amount  of  about  $300, 
against  Mitcheltree’s  suit,  which  was  for  specific  perform- 
ance, and  the  seizure  by  the  sheriff,  for  which  this  action 
was  brought,  was  upon  an  execution  out  of  Chancery 
against  the  husband,  at  the  suit  of  his  solicitors  for  their 
costs  in  the  Mitcheltree  suit. 

At  the  time  of  the  purchase  of  the  land,  which  in  this  suit 
was  claimed  to  be  the  wife’s  separate  property,  the  husband 
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was  much  involved,  and  it  was  on  that  account  that  the  land 
in  question  was  purchased  in  the  wife’s  name,  in  order,  as  he 
said,  that  he  might  have  an  asylum  there  and  fight  the  battle 
of  life.  He  took  the  advice  of  a professional  man  about 
the  purchase,  and  he  said  that  it  was  quite  probable  the  land 
would  not  have  been  bought  in  the  wife’s  name  if  he  had 
not  been  involved.  He  said  that  his  wife  had  no  means  of 
her  own — not  a cent. ; and  that  he  was  the  active  party  in 
arranging  the  purchase.  He  and  his  wife  went  to  live  upon 
the  lot  now  in  question,  the  property  of  one  John  Howarth, 
in  1870  or  1871.  No  written  contract  was  then  entered 
into,  nor  was  anything  paid  on  account  of  purchase  money, 
nor  until  May,  1874. 

The  husband’s  account  of  their  entering  into  possession 
was  as  follows:  He  and  his  wife,  while  living  on  the  Mit- 
ch el  tree  piece,  consulted  together  and  arranged  that  he 
should  go  and  see  a Mr.  Lynn,  and  he  told  Lynn  the  situa- 
tion in  which  he  was,  and  that  he  could  not  hold  property 
in  his  own  name,  and  that  his  wife,  the  now  plaintiff, 
wanted  to  purchase  the  piece  of  land  now  in  question,  and 
that  the  purchase  must  take  place  soon,  as  the  sheriff  was 
hurrying  them  out  of  where  they  then  were,  and  that  if 
Mr.  Howarth  would  sell  on  credit,  his  wife,  the  now  plain- 
tiff, would  buy,  and  it  was  so  agreed,  and  they  went  into 
possession.  A neighbour,  he  said,  looking  on  and  knowing 
nothing  but  what  he  saw,  would  not  have  seen  any  differ- 
ence in  the  way  he  worked  on  this  land  from  the  way  he 
worked  his  own  land.  He  used  to  sell  the  produce,  and 
when  he  took  notes  for  the  purchase  money,  he  took  them 
in  his  wife’s  name. 

On  the  12th  May,  1874,  a sum  of  $100  was  paid  to 
Howarth,  the  owner  of  the  piece  of  land,  for  which  a receipt 
was  taken,  which  receipt  constituted  the  whole  written 
contract  ever  signed  in  relation  to  the  purchase. 

It  was  as  follows : 

“$100.  Township  of  St.  Vincent. 

“ May  12th,  1874. 

“ Eeceived  from  Mary  Anne  Irwin  the  sum  of  one  hun- 
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dred  dollars,  being  the  first  instalment  on  the  purchase  of 
the  northerly  forty  acres  and  a half  of  lot  No.  35,  in  the 
7th  concession  of  St.  Vincent.  Price,  Si, 000.  Terms,  S100 
down,  and  the  balance  in  nine  equal  annual  instalments  of 
Si 00,  on  the  12th  day  of  May  in  each  year,  with  interest 
at  the  rate  of  eight  per  cent,  per  annum.  Should,  however, 
the  instalments  be  paid  punctually  no  interest  will  be 
charged.  The  deed  to  be  given  as  soon  as  the  lot  is  paid 
for.  The  first  instalment  to  become  due  and  payable  on 
the  12th  day  of  May  next.  Time  to  be  strictly  the  essence 
of  this  contract .” 

(Signed)  “ John  Howarth. 

“ “ Mary  Anne  Irwin. 

Witness,  R.  Ford  Lynn.” 

No  further  sum  appeared  to  have  ever  been  paid  upon 
the  purchase.  The  Si 00  so  paid  was  made  by  sale  of  the 
crops  grown  on  the  place,  and  partly,  as  the  plaintiff  alleged, 
but  how  much  was  not  stated,  by  money  realised  by  the  wife 
for  sewing. 

The  plaintiff  said  : “ I knew  he  ” (the  husband)  “ was  in 
difficulties,  and  that  he  had  had  law  in  the  cases  of  Robins 
and  Mitcheltree.  I got  the  money  by  doing  sewing.  I 
sold  hay  for  part  of  the  money — hay  that  was  raised  on  the 
property.  My  husband  sold  it  for  me.  It  was  arranged  to 
have  the  property  in  my  name,  that  it  might  be  my  pro- 
perty, and  that  we  might  have  a home.  The  other 
properties  had  been  bought  in  his  own  name  * * We 

generally  kept  a hired  man.  The  hired  man  was  paid  out 
of  the  proceeds  of  the  farm.” 

One  Milligan,  who  bought  a stack  of  hay  which  was 
grown  upon  the  premises  in  1874,  from  Robert  Irwin,  the 
husband,  said  that  he  gave  to  Robert  $85  for  the  hay, 
namely,  $45  in  cash,  and  the  balance  in  a note  which  was 
drawn  in  favour  of  the  plaintiff.  At  the  time  the  note  was 
given,  Robert  Irwin  said  that  he  would  rather  sell  the  stack 
to  Milligan  than  in  tons  to  the  neighbours,  “ as  he  would 
have  to  draw  so  many  notes,  as  he  had  to  do  the  business 
in  his  wife’s  name.  Witness  observed  “that  was  a poor 
58 — vol.  xxvi  c.p. 
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way  to  have  to  do.”  To  which  Robert  Irwin  replied  that 
“he  hoped  to  see  the  day  when  it  would  be  different.”  If 
it  had  not  been  for  having  to  give  the  note,  witness  would 
not  have  known  of  plaintiff  in  the  transaction. 

The  learned  Judge  left  to  the  jury  the  question,  whether 
the  land  upon  which  the  crops  seized  were  grown  was 
really  worked  as  the  wife’s  land  and  for  the  wife’s  benefit, 
or  for  the  husband’s  benefit,  and  as  in  reality  his,  although 
covered  by  the  wife’s  name,  reserving  leave  to  the  defend- 
ant to  move  for  a nonsuit  on  any  ground  which  the  evi- 
dence enabled  him  to  raise. 

The  jury  being  unable  to  agree,  no  verdict  was  rendered. 

In  this  term,  May  17th,  1876,  J.  K.  Kerr  obtained  a rule 
nisi  to  enter  a nonsuit  in  pursurnce  of  the  10th  section  of* 
the  Administration  of  Justice  Act,  1874,  34  Yic.  ch.  12,  0. 

In  the  same  term,  May  26th,  1876,  J.  E.  Rose  shewed 
cause.  The  evidence  shews  that  land  was  purchased  by 
the  wife,  and  the  instalment  of  the  purchase  money  was 
paid  out  of  her  own  earnings,  and  out  of  the  sale  of  crops. 
McCandy  v.  Tuer,  24  C.  P.  101,  shews  that  the  earnings  of 
the  wife  are  her  separate  property,  and  the  crops  as  issuing 
out  of  the  land  would  also  constitute  her  separate  property. 
Under  the  circumstances  the  sale  can  be  upheld. 

J. K.  Kerr , Q.C., contra.  The  contract  here  was  made,  and 
the  earnings  acquired  in  1872,  before  the  passing  of  the  35  Vic. 
ch.  16;  it  therefore  does  not  apply  to  this  case.  The  earnings, 
however,  must  be  earned  separately  from  the  husband. 
When  they  are  earned  jointly  with  him  they  belong  to 
him.  The  produce  of  the  farm  cannot  be  deemed  separate 
estate  ; the  farm  was  worked  by  the  husband,  and  he  was 
the  tenant  of  it  and  the  produce  belonged  to  him.  More- 
over the  wife  could  not  enter  into  a contract  at  all.  To 
enable  a married  woman  to  enter  into  a contract  she  must 
be  possessed  of  separate  estate  and  the  contract  must  be 
made  in  reference  to  such  separate  estate.  It  is  only  in 
virtue  of  her  being  possessed  of  separate  estate  that  she  is 
enabled  to  enter  into  a contract,  and  it  is  proved  that  when 
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she  made  the  contract  she  was  not  possessed  of  any 
separate  estate : Ogden  v.  McArthur,  36  XT.  Q.  U.  246  ; 
McGuire  v.  McGuire,  23  C.  P.  123 ; Gorrie  v.  Cleaver,  21 
C.  P.  186 ; Lett  v.  Commercial  Bank,  24  U.  C.  R.  552. 

June  28th,  1876,  Gwynne,  J.,  delivered  the  judgment 
of  the  Court. 

The  simple  question  appears  to  be : does  the  Married 
Woman’s  Act,  35  Vic.  ch.  16,  0.,  affect  this  case  so  as,  under 
the  circumstances  of  this  case,  to  make  property  seized  by  the 
sheriff  under  the  execution  against  the  goods  of  Robert  Irwin 
to  be  the  goods  and  chattels  and  separate  estate  of  his  wife, 
or,  on  the  contrary,  is  the  evidence  of  that  character,  that  if 
the  jury,  instead  of  disagreeing,  had  rendered  a verdict  in 
favour  of  the  plaintiff,  the  verdict  could  not  have  been  per- 
mitted to  stand.  And  our  opinion  is,  that  what  the  evidence 
discloses  is  a fraudulent  attempt  by  the  husband  to  make 
this  piece  of  land  appear  to  be,  contrary  to  the  truth,  the 
separate  property  of  the  wife,  when  it  in  fact  was  not,  and 
when  she  had  not,  as  her  husband  says,  a cent,  of  her  own, 
and  that  the  object  of  the  husband  was  by  this  device  to 
defraud  creditors.  The  wife,  it  clearly  appears,  never  had 
any  separate  estate  whereby  she  could  have  purchased  the 
land.  The  document  produced  as  the  contract  of  purchase 
does  not  profess  to  subject  her,  nor  indeed  any  one,  to  any 
obligation  to  purchase.  The  $100,  the  only  sum  which  has 
been  paid,  does  not  appear  to  have  been  the  property  of  the 
wife,  except  in  so  far  as  the  husband,  to  effect  Lthe  fraudu- 
lent purpose  he  had  in  view,  passed  it  through  her  hands 
to  Mr,  Howarth.  The  goods  and  chattels  seized  appear  to 
have  been  grown  wholly  by  the  labour  of  the  husband  and 
persons  hired  by  him,  and  paid  for  out  of  the  proceeds  of 
the  farm. 

There  is  not,  as  it  appears  to  us,  any  pretence  for 
suggesting  that  the  crops  raised  were  in  any  sense  the 
separate  estate  of  the  wife,  and  so  utterly  unreasonable 
would  a verdict  in  favor  of  the  plaintiff  upon  this  evidence 
be,  that  upon  the  authority  of  Avery  v.  Bowden,  6 E.  & B. 
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953;  Henwood  v.  Harrison , L.  R.  7 C.  P.  606;  Wright  v. 
Skinner , 17  C.  P.  317  ; Campbell  v.  Hill , 23  C.  P.  473, 
and  other  eases  in  this  Court  following  these  authorities, 
such  a verdict,  the  Court,  in  our  opinion,  would  be  bound 
to  set  aside ; and  consequently  this  rule  should  be  made 
absolute  for  entering  a nonsuit. 

Rule  absolute. 


Oberlin  v.  McGregor. 

Agreement  to  work  farm  on  shares — Right  to  distrain. 

The  defendant,  who  owned  a farm,  agreed  with  the  plaintiff  to  work  it 
on  shares,  each  of  them  supplying  one  half  the  seed  and  labour,  and  to 
have  half  the  profits,  the  plaintiff  to  pay  $60  for  implements,  and  $1 60 
annually ; but  the  plaintiff  was  not  placed  in  possession  of  any  distinct 
portion  of  the  farm,  the  parties  being  equally  in  possession  of  the 
whole. 

Held , that  there  was  no  lease  located  between  the  parties,  and  that  the 
$160  was  not  rent  for  which  the  defendant  could  distrain. 

Replevin. 

The  defendant  justified  under  a distress  for  rent. 

The  cause  was  tried  before  Wilson,  J.,  without  a jury, 
at  Hamilton,  at  the  Spring  Assizes  of  1876.  . 

From  the  evidence  it  appeared  that  by  an  agreement 
between  the  plaintiff  and  the  defendant  the  parties  were 
to  work  a certain  farm  belonging  to  the  defendant  on  shares, 
and  in  consequence  of  the  farm  being  owned  by  the  defen- 
dant he  was  to  get  the  greater  share  of  the  profits,  namely, 
three-fourths,  and  the  plaintiff  one- fourth. 

Subsequently  it  was  agreed  between  the  parties  that  the 
plaintiff  should  pay  to  the  defendant  the  sum  of  $160  a 
year,  and  they  were  then  to  divide  the  profits  equally. 

The  plaintiff’s  evidence  as  to  the  subsequent  agreement 
was  as  follows  : — “We  took  it  on  halves.  He,”  the  defen- 
dant, “ to  find  half  the  seed,  pay  half  the  hired  hands,  and 
board  them  half.  I was  to  pay  $160  a year,  and  $60  for 
machinery,  i.e.,  the  implements.  I had  no  part  of  the  land 
set  apart  as  mine.” 
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The  defendant  stated  : — a We  worked  together  and  were 
joint  owners.  I would  have  given  the  plaintiff  one  separate- 
half,  but  the  shape  of  the  farm  made  that  impossible,  and 
we  had  to  work  together.  We  always  divided  the  grain, 
and  plaintiff  did  as  he  liked  with  his  part.  Before  the  last 
year  we  divided  the  grain  in  the  bushel.  I do  not  think 
I ever  sold  grain  before  it  was  divided,  and  divided  the 
money  afterwards.5’ 

The  learned  Judge  was  of  opinion  that  the  agreement 
between  the  parties  was  for  a demise,  so  as  to  create  the 
relationship  of  landlord  and  tenant  between  them  ; and  that 
the  $160  was  rent,  for  which  the  defendant  was  entitled  to 
distrain ; and  he  entered  a nonsuit. 

In  Hilary  term,  February  9th,  1876,  Spohn  obtained  a 
rule  nisi  under  the  Law  Reform  Act  to  set  aside  the  non- 
suit and  to  enter  a verdict  for  the  plaintiff. 

In  this  term,  May  22nd,  1876,  MacKelcan,  Q.  C.,  shewed 
cause.  The  evidence  of  both  the  plaintiff  and  defendant 
establishes  a demise  between  the  parties  of  half  the  lot,  and 
the  payment  of  an  annual  specific  sum  of  $160  as  rent.  The 
mere  fact  of  there  being  a joint  occupation  and  sharing  in  the 
crops  did  not  prevent  there  being  a demise.  It  is  clearly 
laid  down  that  tenants  in  common  may  distrain,  and  the 
same  principle  would  apply  here : Menard  v.  Hood , 4 Ir. 
C.  L.  R 332;  Woodfall,  L.  & T.,  10th  ed.,  12. 

Spohn  contra.  The  evidence  shews  that  the  whole 
object  and  intention  of  the  parties  was  to  work  the  farm  on 
shares,  and  the  payment  of  the  $160  was  not  in  any  way 
to  be  paid  as  rent,  but  merely  as  a set-off  against  the 
defendant’s  interest  as  owner.  There  is  nothing  to  shew 
the  relationship  of  landlord  and  tenant.  To  create  such  a 
relationship,  the  one  must  divest  himself  of  the  possession 
and  the  other  must  come  into  the  possession  for  a determi- 
nate time.  Here  the  plaintiff  never  had  any  exclusive 
possession  of  any  part  of  the  land,  but  the  parties  were 
equally  in  possession  of  the  whole  lot.  There  is  no  doubt 
that  where  a farm  is  let  on  shares,  and  the  tenant  is  put  in 
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exclusive  possession,  the  landlord  may  distrain,  but  not  in 
such  a case  as  the  present,  where  they  are  equally  in  pos- 
session. The  effect  of  the  agreement  was  really  nothing 
more  than  a partnership  : Smith's  L.  & T.,  2nd  ed.,  95, 130  ; 
Parsons  on  Partnership,  2nd  ed.,  89  ; Jewel's  Case,  3 Rep.  4. 

June,  28th  1876.  Gwynne,  J. — I am  of  opinion  that  the 
contract  proved  in  this  case  was  not  a demise  from  the  defen- 
dant to  the  plaintiff — it  did  not  create  the  relation  of  landlord 
and  tenant  between  them — and  that  therefore  the  defendant 
had  no  right  to  distrain.  The  agreement  was  simply  to  work 
the  defendant’s  farm  on  shares,  each  party  being  necessarily 
equally  in  possession,  supplying  half  the  labour  and  half 
the  seed,  and  enjoying  also  equally  half  the  profits,  the 
plaintiff  agreeing  to  pay  to  the  defendant  the  sum  of  $160 
annually  in  money  for  the  enjoyment  by  him  of  an  equal 
share  in  the  profits  to  be  derived  from  the  farm. 

No  doubt,  as  is  stated  in  Bac.  Abr.,  p.  816,  Leases,  K.,  the 
formal  words  of  “demise,  grant,  lease,  and  to  farm  let,”  are 
not  absolutely  necessary  to  the  creation  of  a lease,  but 
any  words  are  sufficient  which  shew  the  intent  of  the  parties 
to  be  “that  the  one  shall  divest  himself  of  the  possession K 
and  the  other  come  into  it  for  a determinate  time.” 

In  Hancock  v.  Austin,  14  C.  B.  N.  S.  684,  where  the 
owner  of  a factory,  consisting  of  several  rooms,  was  in  the 
habit  of  letting  “standings”  therein  for  lace  machines, 
himself  supplying  the  power  for  working  them,  the 
agreement  relied  upon  against  the  proposition  that  a room 
in  which  a “standing”  was  let  passed  by  the  demise,  was 
that  the  owner  of  the  factory  had  not  parted  with  the 
exclusive  possession  of  the  room. 

So  in  Selby  v.  Greaves,  L.  R.  3 C.  P.  594,  where  it  was 
held  that  a portion  of  a room  in  a factory  was  demised,  the 
Court  proceeds  upon  the  express  ground  that  the  owner  of 
the  factory  had  parted  with  the  exclusive  possession  of  the 
part  in  respect  of  which  the  question  arose. 

Willes,  J.,  giving  his  judgment,  says,  at  p.  602:  “The 
conclusion  I arrive  at  is,  that  the  letting  was  not  a mere 
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letting  of  an  onstand  for  the  lace  machines,  but  a letting 
of  a defined  portion  of  the  room  separated  from  the  remain- 
ing portion,  with  exclusive  possession  by  the  person  taking 
it,  and  that  possession  was  taken  under  that  demise.” 

And  Montague  Smith,  J.,  says:  “I  am  of  the  same  opinion. 
* * Upon  the  construction  of  the  agreement,  I think 

the  half-room  was  let  in  such  a manner  as  to  grant  to  the 
tenant  the  exclusive  occupation  of  that  part.” 

In  the  case  before  us,  nothing  could  have  been  further 
from  the  intention  of  the  parties  than  that  the  defendant 
should  divest  himself  of  possession,  and  that  the  plaintiff 
should  have  exclusive  possession,  of  any  part  of  the  defen- 
dant’s farm.  The  defendant  continued  in  possession  of  the 
whole  farm,  subject  only  to  the  agreement  with  the  plaintiff, 
whereby  he  became  an  occupant  of  the  farm  in  common 
with  the  defendant  for  the  purpose  of  working  it  in  equal 
shares,  in  the  terms  of  the  agreement.  Unless  both  plaintiff 
and  defendant  should  be  treated  as  equally  in  possession, 
the  agreement  could  not  be  given  effect  to.  The  estate  of 
the  defendant  is  not  converted  from  an  estate  in  possession 
into  one  in  reversion  in  any  part  of  the  farm.  Conse- 
quently, the  money  agreed  to  be  paid  by  the  plaintiff  to 
the  defendant  for  the  enjoyment  in  common  with  the  de- 
fendant of  the  defendant’s  farm  in  equal  shares,  in  the 
terms  of  the  agreement,  cannot  be  regarded  as  a rent  re- 
served upon  a demise.  The  plaintiff  is  liable  for  the  money 
payment  agreed  to  be  made  by  him  by  action,  but  not  by 
way  of  rent. 

The  distress,  therefore,  was  illegal,  and  the  rule  must  be 
made  absolute,  under  the  Law  Reform  Act,  to  enter  a 
verdict  for  the  plaintiff,  with  20s.  damages. 

Hagarty,  C.  J. — On  the  facts  in  this  case,  I agree  with 
the  judgment  of  my  brother  G Wynne,  and  think  the  ver- 
dict must  be  entered  for  the  plaintiff,  with  $4  damages. 

Galt,  J.,  concurred. 


Rule  absolute. 
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Peacey  y.  Ovas. 

Landlord  and  tenant — Distress  for  rent — Proviso  as  to  improvements— Dis- 
tress off  demised  premises — Evidence — Nonsuit. 

Under  a lease,  dated  21st  December,  1874,  for  five  years,  to  commence 
from  the  1st  of  April,  1875,  the  rent  of  $80  was  to  be  payable  annually 
on  the  1st  of  June  in  each  year,  but  subject  to  a proviso  that  if  the 
lessee  shall  yearly  and  every  year  during  the  said  term,  or  earlier,  if 
he  shall  think  proper,  chop,  clear,  and  fence  in  a proper  manner 
six  acres  of  the  said  land,  then  the  current  year’s  rent  shall  be  con- 
sidered as  paid  and  satisfied.”  The  rent  not  being  paid  on  the  1st  of 
June,  1875,  and  the  lessee  having  then  three  acres  cleared,  the  lessor 
distrained. 

tield , that  the  rent  reserved,  payable  on  the  1st  of  June,  1875,  was  then 
due  and  might  be  distrained  for,  and  that  the  effect  of  the  proviso  was 
not  to  suspend  the  right  to  distrain  during  the  currency  of  the  year. 

It  appeared  that  when  the  bailiff  went  to  distrain,  the  lessee’s  mare  and 
yoke  of  oxen,  the  subject  of  the  distress,  had  strayed  off  the  demised 
premises  on  to  the  lessor’s  land  adjoining,  and  the  bailiff  then,  and 
before  making  a seizure,  served  the  lessee  with  a notice  of  distress,  and 
taking  a bridle  from  the  lessor’s  stable,  he,  the  lessor,  and  one  L.  went 
to  the  place  where  the  mare  and  oxen  were,  off  the  demised  premises, 
and  the  bailiff  having  put  the  bridle  on  the  mare,  L.  having  mounted 
her,  and  they  all  drove  the  oxen  before  them  on  to  the  lessee’s  pre- 
mises where  they  put  a yoke  on  them. 

Held , Hagarty,  C.  J.,  dissenting,  that  there  was  evidence  to  go  to  the 
jury  that  the  distress  was  made  off  the  demised  premises,  and  therefore 
illegal,  and  in  an  action  for  the  seizure  a nonsuit  entered  was  set 
aside. 

Per  Hagarty,  C.  J. — The  lessor  had  a right  at  any  time  to  drive  the 
cattle,  which  were  trespassing  on  his  land,  back  to  the  lessee’s 
premises,  and  his  doing  so  in  order  to  enable  the  bailiff  to  distrain 
could  make  no  difference. 


The  first  count  of  the  declaration  alleged  that  the  defend- 
ant broke  and  entered  the  plaintiff’s  close,  and  seized  and 
carried  away  one  yoke  of  oxen  and  one  mare  of  the  plain- 
tiff, and  kept  the  plaintiff  out  of  the  possession  and  enjoy- 
ment thereof,  and  prevented  the  plaintiff  from  carrying  on 
his  ordinary  occupation  of  a farmer,  and  from  cultivating 
and  cropping  his  lot  in  a husbandlike  manner,  whereby  he 
suffered  loss,  &c. 

The  second  count  was  for  taking  and  disposing  of,  to  the 
defendant’s  use,  the  plaintiff’s  goods,  that  is  to  'say,  of 
one  yoke  of  oxen  and  one  mare. 

The  third  count  alleged  that  the  defendant  converted  to 
his  own  use,  and  wrongfully  deprived  the  plaintiff  of  the 
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use  and  possession  of  the  plaintiff’s  goods,  that  is  to  say, 
one  yoke  of  oxen  and  one  mare,  and  thereby  prevented  the 
plaintiff  from  carrying  on  his  ordinary  occupation  of  a 
farmer. 

The  fourth  count  was  for  breach  of  covenant ; but  it  is 
unnecessary  to  set  it  out,  as  nothing  eventually  turned 
upon  that  count. 

The  defendant,  to  the  1st,  2nd,  and  3rd  counts,  pleaded 
not  guilty,  per  statute,  11  Geo.  II.  ch.  19,  secs.*19,  21,  Pub- 
lic Act. 

This  was  the  only  plea  to  those  counts. 

The  cause  was  tried  before  Patterson,  J.,  and  a jury,  at 
Barrie,  at  the  Spring  Assizes  of  1876. 

It  appeared  that  the  plaintiff  occupied  the  land  in  the 
first  count  mentioned,  under  an  indenture  of  lease  executed 
by  the  defendant  to  the  plaintiff,  dated  the  21st  day  of 
December,  1874,  for  a term  of  five  years,  to  commence  and 
be  computed  from  the  1st  day  of  April,  1875,  yielding  and 
paying  therefor  to  the  lessor,  &c.,  the  sum  of  $80,  pay- 
able on  the  first  day  of  the  month  of  June  in  each  and 
every  year  during  said  term,  the  first  of  such  payments  to 
become  due  and  be  made  on  the  first  day  of  June  next, 
subject,  nevertheless,  as  hereinafter  mentioned,  namely, 
“Pro  ‘ded  that  if  the  said  party  of  the  second  part  shall 
yearly  and  every  year  during  the  said  term,  or  earlier  if  he 
shall  think  proper,  chop,  clear,  and  fence  in  a proper  man- 
ner six  acres  of  the  said  land,  then  the  current  year’s  rent 
shall  be  considered  as  paid  and  satisfied.” 

The  defendant’s  contention  was,  that  he  took  the  property 
of  the  plaintiff  under  a warrant  of  distress  for  the  $80  for 
the  first  year’s  rent,  which  was  due  and  payable  on  the  1st 
. of  June,  1875. 

The  plaintiff,  on  the  contrary,  contended  that  under  the 
above  proviso  he  was  entitled  to  have  that  rent  treated  as 
paid  by  reason  of  improvements  which  he  had  made  and 
was  still  making. 

The  plaintiff’s  evidence  upon  this  point  was  as  fol- 
lows : “ I told  the  defendant  when  he  was  taking  the 
59 — vol.  xxvi  c.p. 
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cattle  that  I did  not  know  what  he  was  taking  them  for. 
He  said  he  was  taking  them  for  rent.  I told  him  I did  not 
owe  him  any  rent.  The  cattle  were  taken  on  the  21st 
June,  1875,”  &c.  “ I had  no  other  cattle  to  work  my  place. 

I had  another  farm  besides  the  defendant’s  place,  and  1 had 
10  acres  on  it  and  6 acres  on  defendant’s  place  to  clear,  and 
kad  only  these  cattle  to  clear  it . I could  not  clear  it  for 
want  of  the  cattle,”  &c.  “ I paid  the  rent  in  clearing,  as  I 

agreed  to.  Part  of  the  clearing  was  done  before  the  1st 
June.  I had  not  all  cleared.  I had  half  of  it  done,  and 
the  rest  pretty  near  done  ; I had  all  of  three  acres  cleared. 
On  the  1st  June  I had  nine  acres  that  I could  have  put 
crop  into,  and  three  of  the  new  clearing,”  &c.  “ Since  the 

seizure,  and  before  the  end  of  September,  I had  the  six 
acres  cleared.  I have  had  the  six  acres  measured.” 

The  plaintiff  also  contended  that,  assuming  him  not  to  . 
be  entitled  to  get  credit  on  the  rent  for  the  clearing,  he  was 
still  entitled  to  recover  under  the  second  and  third  counts, 
for  that  the  cattle,  as  he  alleged,  were  not  seized  upon  the 
demised  premises,  but  upon  a piece  of  land  of  the  defendant 
adjoining  thereto. 

Upon  this  point  the  plaintiff  himself  also  gave  evidence  as 
follows : “ The  cattle  were  seized  in  a slash,  which  was  not 
on  my  forty  acres,  but  on  another  part  of  the  east  half  of 
defendant’s  lot,  with  which  I had  nothing  to  do.  The 
cattle  were  about  two  rods  on  the  east  side  of  my  boundary, 
and  off  my  land  when  seized.  They  drove  them  back  on 
to  my  place,  and  put  the  yoke  on  them  at  my  stable  and 
drove  them  away.  The  mare  was  about  ten  feet  over  the 
line  when  seized,  and  was  back  on  to  my  place  * * 

* When  I heard  him”  (the  bailiff)  “ say  he  seized  my 
cattle,  he  was  at  the  well  on  my  place,  and  the  cattle  in 
the  slash,”  &c.  “The  notice  of  distress  was  given  me 
before  the  seizure,  and  when  we  were  at  the  well.” 

This  notice  was  the  usual  notice  of  distress  given  by 
Thompson,  the  bailiff,  informing  the  plaintiff  that  he,  Thomp- 
son, as  the  defendant’s  bailiff,  had  distrained  one  yoke 
of  oxen  and  one  mare,  for  the  sum  of  $80,  being  for  one 
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year’s  rent  due  to  the  defendant  on  the  first  day  of  June, 

1875. 

Mrs.  Esther  Peacey , the  plaintiff’s  wife,  being  examined, 
said  : “ I was  present  when  the  defendant  came  last  June  to 
our  place.  The  cattle  and  mare  were  in  the  slash,  on  the 
defendant’s  property,  not  the  part  leased  to  the  plaintiff. 
They  were  on  the  east  side  of  the  picket  line.  Thompson 
and  LeRush  were'Vith  the  defendant.  Thompson  came  in 
with  a paper,  and  went  round  the  garden  and  read  the 
paper  to  the  defendant.  They, then  went  out  to  the  well. 
The  plaintiff,  Thompson,  defendant,  and  LeRush  were  at 
the  well.  Thompson,  defendant,  and  LeRush  went  then 
and  seized  the  cattle.  They  all  went ; they  got  the  cattle 
in  the  slash.  They  drove  the  cattle  to  the  stable  and  put  a 
yoke  on  the  cattle  there.  The  mare  was  in  the  slash  too. 
They  took  a bridle  from  the  stable  and  vut  it  on  the  mare 
in  the  slash.  Thompson  took  it.  The  mare  was  brought 
back  a week  afterwards. 

uharles  LeRush  being  also  examined,  gave  evidence  as 
follows  : “ I was  with  the  defendant  when  the  cattle  were 
taken.  Thompson  asked  me  to  go.  When  we  got  to  the 
plaintiff’s  place  the  distress  was  made.  A great  deal  of 
talking  was  done  at  the  house  first.  I noticed  Thompson 
hand  a paper  to  the  plaintiff  before  we  went  to  the  cattle. 
I saw  Thompson  writing  on  it.  After  the  paper  was  handed 
to  the  plaintiff,  the  defendant,  Thompson,  and  I went  to 
where  the  cattle  were,  and  Thompson  drove  them  back. 
When  we  went  there  and  saw  the  cattle  lying  down,  they 
were  on  the  plaintiff’s  side  of  the  line.  Afterwards  they 
got  up  and  went  to  the  defendant’s  side,  and  we  drove  them 
back,”  &c.  “ When  we  went  there  they  were  lying  be- 

tween the  house  and  stable,  and  before  we  got  there  they 
had  got  up  and  crossed  over  the  line.  We  could  see  them 
lying  in  front  of  the  shanty.  They  got  up  and  walked  off 
to  the  south-east.  They  were  off  before  we  got  to  the  house. 
Thompson  drove  the  cattle  to  near  the  stable,  and  put  the 
yoke  on  them,  and  I rode  the  mare  and  drove  the  cattle.  I 
cannot  say  for  certain  who  put  the  bridle  on  the  mare. 
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The  mare  was  driven  the  same  as  the  oxen,  across  the  line. 
She  had  been  on  the  defendant’s  side  of  the  line.” 

The  learned  Judge  entered  a nonsuit,  on  the  following 
grounds : 1.  That  the  rent  was  due  on  the  1st  June,  and 
that  defendant  had  not  to  wait  on  the  chance  of  the  plain- 
tiff clearing  the  six  acres  within  the  year ; and,  2.  That 
there  was  no  evidence  to  shew  the  distress  illegal,  on  the 
ground  of  its  being  made  off  the  demised  premises.  The 
learned  Judge  was  of  opinion  that  the  cattle  had  either 
been  driven  or  had  strayed  two  or  three  rods  on  to  defend- 
ant’s land,  the  oxen  going  there  in  sight  of  the  defendant 
and  his  bailiff,  as  they  were  going  to  distrain.  He  ruled 
that  the  defendant  was  not  a trespasser  in  driving  the 
cattle  back  from  his  land  to  the  plaintiff’s  land,  and  he 
was  of  opinion  that  the  actual  seizure  was  made  on  the 
demised  premises. 

In  this  term,  May  16th,  1876,  Lount,  Q.C.,  obtained  a rule 
nisi  to  set  aside  the  nonsuit,  upon  the  grounds  : 1.  That  at 
the  time  of  the  seizure,  under  the  terms  of  the  lease,  there 
was  no  rent  due ; and  2.  That  even  if  the  rent  was  due,  the 
evidence  shewed  that  the  cattle  which  were  distrained 
were  not  at  the  time  of  the  distress  on  the  demised 
premises,  and  were  not,  therefore,  liable  or  subject  to 
seizure  for  the  said  rent. 

During  the  same  term,  May  30th,  1876,  McCarthy,  Q.  Cl, 
shewed  cause.  The  rent  was  clearly  due.  By  the  lease  it  is 
made  payable  on  the  1st  June,  and  it  then  became  due,  and 
there  would  be  no  sense  in  making  it  so  payable,  if  the 
landlord  were  bound  to  wait  to  the  1st  of  April  following 
to  see  if  the  lessee  did  the  clearing.  The  distress  was  also 
regular.  It  is  merely  a question  of  fact,  and  all  that  the 
evidence  shews  is  that  while  the  landlord  and  his  bailiff 
were  about  to  distrain,  and  in  their  sight,  the  cattle  strayed 
off  to  the  landlord’s  premises,  and  while  trespassing  there 
the  landlord  drove  them  off,  and  on  their  returning  to 
the  lessee’s  premises,  the  distress  was  made.  It  cannot 
be  contended  that  the  serving  of  the  notice  of  the  distress 
about  to  be  made  was  the  commencement  of  the  distress. 
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Lount,  Q.  C.,  contra.  The  proper  construction  to  be 
placed  on  the  lease,  and  the  intention  of  the  parties,  was, 
that  though  the  1st  June  was  mentioned  as  the  day  on 
which  the  rent  was  to  become  due,  it  was  in  fact  to  remain 
in  abeyance  until  the  1st  April  following,  and  to  be  satis- 
fied out  of  the  clearing  done  by  that  time.  It  never  was 
the  intention  of  the  parties  that  the  clearing  should  be  done 
before  the  1st  June.  The  distress,  moreover,  was  illegal, 
as  it  was  made  off  the  demised  premises.  The  evidence 
shews  that  the  distress  was  made  and  the  notice  of 
distress,  containing  an  inventory  of  the  goods  distrained, 
served  while  the  cattle  were  on  the  premises  of  the  landlord, 
where  they  had  strayed,  and  were  they  then  driven  back 
to  the  tenant’s  premises.  The  distress  was  made  at  the 
time  the  notice  was  served.  It  is  clearly  laid  down  that  a 
landlord  cannot  distrain  cattle  off  the  demised  premises 
which  have  merely  strayed  off  the  premises.  To  give  the 
right  to  distrain  they  must  be  driven  off  by  the  tenant 
for  the  purpose  of  avoiding  the  distress  in  view  of  the 
landlord  coming  to  distrain  : Wobdfall  L.  & T.,  10th  ed., 
p.  399  ; 1 Co.  Lift.  161  a. 

June  28th,  1876.  Gwynne,  J. — There  are  only  two 
questions  arising  in  this  case  : 1.  Was  the  effect  of  the 
proviso  as  to  clearing  such  as  to  suspend  the  defendant’s 
right  to  distrain  for  the  rent  reserved  payable  on  the  1st 
June,  1875  ; and  2.  Were  the  cattle  distrained  upon  the 
demised  premises  when  the  distress  was  levied  ? 

As  to  the  first  point,  whatever  may  have  been  the  inten- 
tion of  the  parties  as  to  the  application  of  the  proviso  as 
to  clearing  to  the  satisfaction  of  the  rent  reserved,  paya- 
ble on  the  1st  June  in  the  first  year  of  the  term,  and  how- 
ever harsh  the  conduct  of  the  defendant  may  have  been  in 
distraining  at  a time  when  half  the  clearing  required  was 
completed,  and  the  residue  almost  completed,  and  so 
depriving  the  tenant  of  his  cattle,  without  which  he  could 
not  properly  cultivate  the  farm,  there  can,  I think,  be  no 
doubt  we  must  hold  that,  in  the  terms  of  the  lease,  the  rent 


470  COMMON  PLEAS,  EASTER  TERM,  39  VIC.,  1876. 

reserved,  payable  on  the  1st  of  June,  1875,  was  then  due 
and  payable,  and  not  being  paid  might  be  distrained  for, 
inasmuch  as  the  whole  of  the  six  acres  mentioned  in  the 
proviso  in  the  lease  in  that  behalf  had  not  been  cleared 
before  that  rent  accrued  due  and  payable. 

As  to  the  second  point,  I confess  it  appears  to  me  that 
the  nonsuit  was  premature. 

In  2 Coke’s  Inst.,  131,  commenting  on  the  Statute  of 
Marlbridge,  it  is  said : “ It  shall  be  lawful  for  no  man  from 
henceforth,  for  any  manner  of  cause,  to  take  distresses  out 
of  his  fee,  nor  in  the  King’s  highway,  nor  in  the  common 
street,  but  only  to  the  King  or  his  officers  having  special 
authority  to  do  the  same.” 

Upon  this  Coke  says : “ This  branch  is  but  in  affirmance 
of  the  common  law,  for  regularly  no  subject  can  distrain 
out  of  his  fee  and  seigniory,  and  therefore  if  the  lord  do 
distrain  out  of  his  fee,  the  tenant  may  either  have  an  action 
of  trespass  at  the  common  law  or  an  action  upon  this  statute, 
but  in  some  special  case  the  lord  by  the  common  law 
may  distrain  out  of  his,  fee  and  seigniory,  as  if  the  lord 
come  to  distrain,  and  the  tenant,  or  any  other  seeing  the 
lord  come  to  distrain  them,  drive  them  to  a place  out  of  the 
fee  of  the  lord,  yet  in  this  case  the  lord  may  distrain  them 
out  of  his  fee,  because  the  lord  had  a view  of  them  within 
his  own  fee,  by  reason  whereof  the  lord  shall  be  adjudged 
in  a kind  of  possession  of  them ; but  if  the  beasts  go  out 
of  the  tenancy  of  themselves , without  enchasement  before 
the  lord  can  distrain  them,  there  the  lord  cannot  distrain 
them,  though  he  had  the  view  of  them  within  his  fee  and 
seigniory.” 

But  this,  says  Coke,  supra,  p.  132,  “shall  be  taken  not 
simpliciter,  to  make  it  utterly  unlawful,  as  to  take  advan- 
tage thereof  in  bar  to  an  avowry,  but  secundum  quid,  that  is 
to  this  purpose,  that  if  the  lord  distrain  in  the  high  street, 
or  in  the  common  way,  the  tenant  may  have  an  action 
against  the  lord  upon  this  statute  : and  the  reason  hereof  is, 
that  whensoever  anything  is  prohibited  by  a statute,  the 
party  agrieved  shall  have  his  action  upon  the  statute,  and 
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the  offender  shall  be  for  his  contempt  fined  and  imprisoned. 
* * Now,  if  the  tenant  should  plead  it  in  bar  of  the 

avowry,  the  King  should  lose  his  fine ; for  in  that  nature 
of  suit  he  cannot  be  fined ; and,  therefore,  the  tenant  is  to 
take  his  remedy  by  action  upon  the  statute,  wherein  the 
King  shall  have  his  fine.” 

In  Lewis  v.  Read , 13  M.  & W.  834,  where  a bailiff 
distrained  cattle  of  another  person,  supposing  them  to  be 
the  tenant’s,  beyond  the  boundary  of  the  demised  pre- 
mises, although  the  cattle  were  sold  and  the  landlord  re- 
ceived the  proceeds,  it  was  held  that  the  landlord  was  not 
liable  in  trover  for  the  value  of  the  cattle,  unless  it  were 
found  by  the  jury  that  he  ratified  the  act  of  the  bailiff  with 
knowledge  of  the  irregularity,  or  that  he  chose,  without 
inquiry,  to  take  the  risk  upon  himself,  and  to  adopt  the 
whole  of  the  acts  of  the  bailiff.  But  if  he  had  done  either, 
he  would  be  liable. 

In  Gillingham  v.  Givyer,  16  L.  T.  N.  S.  640,  an  action  of 
trespass  was  brought  by  a tenant  against  his  landlord. 
The  plaintiff,  in  his  declaration,  alleged  that  the  defendant 
seized  a cart  of  0the  plaintiff’s  and  converted  it  to  his  own 
use.  The  defendant  pleaded,  as  here,  not  guilty,  by  statute 
11  Geo.  II.  ch.  19,  sec.  21.  It  appeared  that  the  plaintiff  had 
been  a tenant  of  the  defendant,  and  held  a stable  from 
him.  Adjoining  the  stable  there  was  a road,  which  was  not 
a public  thoroughfare,  but  was  used  principally,  if  not  ex- 
clusively, by  foot  passengers  as  a short  way  of  getting  to 
the  streets  at  either  end  of  it.  It  was  not  repaired  by  the 
parish  authorities,  but  by  the  landlord.  The  plaintiff, 
having  no  place  to  put  his  cart,  complained  to  the  defend- 
ant, who  caused  a portion  of  the  road  opposite  the  stable 
to  be  paved,  so  that  the  plaintiff  might  place  his  cart  upon 
that  part,  and  that  the  people  should  know  that  this  por- 
tion was  set  apart  for  the  plaintiff’s  cart,  but  no  additional 
rent  was  paid  for  this.  The  plaintiff’s  rent  having  fallen 
into  arrear,  and  the  defendant  having  heard  that  the  plaintiff 
was  about  to  move  from  his  house,  the  defendant  went  to 
the  plaintiff’s  shop  to  see  what  had  become  of  him.  When 
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he  got  there  he  found  the  shop  shut  up,  and  the  words 
“ Gone  to  the  diggings  ” chalked  on  the  shutters,  and  being 
unable  to  find  the  plaintiff,  he  seized  the  plaintiff’s  cart  as 
security  for  the  rent  due  on  the  stable. 

The  plaintiff,  in  cross-examination,  stated  that  he  had  no 
right  over  the  road,  except  as  a means  of  getting  to  the 
stable : that  the  defendant  paved  the  place  where  the  cart 
stood  for  the  purpose  of  its  doing  so : that  the  defendant 
paved  it  for  the  plaintiff’s  accommodation  : that  the  parish 
did  not  repair  the  road,  but  the  defendant  himself  did  so ; 
and  that  it  was  understood,  when  the  plaintiff  took  the 
stable,  that  he  was  tb  place  his  cart  there. 

For  the  defendant,  it  was  contended  that  the  part  of  the 
road  where  the  cart  stood  was  to  be  taken  as  part  , of  the 
demised  premises  : that  the  presumption  was  that  the  right 
to  the  soil  of  the  moiety  of  the  highway  was  vested  in  the 
tenant,  and  therefore  the  cart  was.  on  the  demised  premises. 
The  Court  adopted  this  view,  but  otherwise  there  was  no 
doubt  that  the  action  well  lay  against  the  landlord. 

In  Carpel  v.  Buszard  et  al.,  6 Bing.  150,  an  action  of 
trover  for  two  barges — plea,  not  guilty — % special  verdict 
• was  taken,  whereby  it  was  found  that  by  indenture  A.  de- 
mised to  B.  all  that  wharf  next  to  the  river  Thames, 
described  by  abutments,  together  with  all  ways,  paths, 
passages,  easements,  profits,  commodities,  and  appurtenances 
whatsoever  to  the  said  wharf  belonging,  together  with  the 
license  for  the  lessees  during  the  demise  to  land  and  load 
goods  in  common  with  the  rest  of  lessee’s  tenants  at  Five- 
footway wharf.  The  barges  were  seized  for  rent  in  arrear 
in  respect  of  the  wharf,  and  when  seized  they  were  in  the 
river  Thames  adjoining  the  wharf,  and  were  attached  by 
ropes  to  the  wharf.  And  ifr  was  held  in  the  Exchequer 
Chamber  that  the  seizure  was  wrongful,  and  that  the 
action  well  lay,  because  the  barges  were  seized  not  upon 
the  demised  premises,  although  attached  by  ropes  to  the 
demised  premises. 

Chief  Baron  Alexander,  pronouncing  the  judgment  of  the 
Court,  says  at  p.  162  : “ The  exceptions  to  the  rule  that  the 
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distress  must  be  made  upon  the  land,  whether  they  are 
found  in  the  common  law  or  introduced  by  statute,  all  prove 
the  rule.  The  right  of  the  lord  to  follow  when  the  cattle  are 
removed  within  his  sight , when,  it  is  stated  by  my  Lord 
Coke  in  the  1st  Inst.  161,  is  put  upon  this,  that,  in  judg- 
ment of  law,  they  are  at  the  time  within  his  fee.  The 
statute  of  Anne  affording  a remedy  where  the  goods  are 
carried  ofl  clandestinely ; the  statute  of  George  II.  autho- 
rising the  landlord  to  distrain  cattle  feeding  upon  common 
appurtenant  to  the  land  demised ; all  these  exceptions 
prove  the  rule,  that  the  distress  must  be  made  upon  the 
land  out  of  which  the  right  of  the  landlord  issues.” 

Now,  this  was  a very  strong  case : for  the  use  of  the 
water  of  the  river  upon  which  the  barges  were  was  an 
easement  appurtenant  to  the  demise,  yet,  as  the  land 
under  the  waters  of  the  river  was  not  demised,  the  barges, 
although  attached  by  ropes  to  the  demised  premises,  could 
not  be  seized,  because  they  were  not  on  the  demised  premises. 

Chief  Baron  Alexander,  in  that  same  case,  says : “ There 
is  no  reason  in  justice  for  extending  by  subtlety  the  right 
of  distraining  beyond  what  the  ancient  law  of  the  realm 
has  established.” 

Now,  it  seems  to  me  that  there  is  no  contradiction 
among  the  witnesses  of  any  importance  as  to  where  the  mare 
and  yoke  of  oxen  were  seized  in  this  case ; and  that  evi- 
dence appears  to  me  to  establish  beyond  all  reasonable  doubt 
that,  although  it  was  upon  land  of  the  defendant,  it  was 
not  upon  the  demised  premises.  The  plaintiff  and  his  wife 
both  distinctly  swear  to  this,  and  I do  not  see  that  the  only 
other  witness  upon  the  point,  namely,  Le  Rush,  who  was 
present  himself  at  the  taking,  differs  much  from  them. 

The  evidence  appears  to  me  to  establish  that,  after  the 
bailiff  had  served  the  plaintiff  with  the  notice  of  distress, 
before  the  cattle  were  in  fact  seized,  but  indicating  the  pur- 
pose for  which  he  was  about  to  seize,  and,  having  taken  a 
bridle  from  the  plaintiff’s  stable  for  the  purpose  of  taking 
the  mare,  he  and  the  defendant  and  LeRush  all  went 
down  to  where  the  cattle  were  in  the  slashing  off  the  de- 
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mised  premises,  and  there,  outside  the  boundaries  of  the 
demised  premises,  caught  the  mare,  put  the  bridle  upon  her, 
and  Leftush  mounted  her,  and  all  driving  the  oxen  before 
them  to  the  plaintiff’s  stable,  and  there  put  a yoke  upon 
them.  There  was,  so  far  as  I can  see,  but  one  seizure,  com- 
menced off  the  demised  premises,  and  continued  on  the  de- 
mised premises. 

To  hold  that  what  was  done  was  that  the  defendant 
drove  the  cattle  off  his  premises,  where  they  were  trespass- 
ing, on  to  the  plaintiff’s  land,  and  there , for  the  first  time , 
seized  them  as  a distress,  involves,  as  it  seems  to  me,  so  re- 
fined a construction  that  it  should  not  be  adopted  without 
taking  the  opinion  of  the  jury  upon  that  question. 

All  that  it  is  necessary  to  decide  at  present  is,  that  the 
evidence  as  to  the  seizure  having  in  fact  been  made  off  the 
demised  premises  was  of  such  a nature  that  it  could  not 
properly  be  withheld  from  the  jury,  whatever  may  be  their 
opinion  upon  the  question  which  the  evidence  raises  when 
submitted  to  them,  as  I think  it  must  be. 

I am  of  opinion,  therefore,  that  the  nonsuit  was  prema- 
ture, and  should  be  set  aside. 

Hagarty,  C.  J. — I regret  there  should  be  any  difference 
of  opinion  in  this  matter.. 

I think  the  nonsuit  may  be  upheld  on  the  ground  that 
the  landlord  had  a right  at  any  time  to  drive  the  plaintiff’s 
cattle,  which  were  trespassing  on  his  side  of  the  line,  back 
to  their  owner’s  side,  and  that  his  doing  so  for  the  purpose 
of  enabling  his  bailiff  to  distrain  them  can  make  no 

O 

difference. 

The  plaintiff  presses  that  the  seizure  was  actually  on  the 
defendant’s  land.  I think  it  may  be  fairly  considered  as 
one  transaction,  and  that,  in  effect  and  in  substance,  the 
things  distrained  were  distrained  on  the  plaintiff’s  land. 
That  they  were  driven  across  the  line  for  that  purpose  does 
not,  in  my  judgment,  make  any  difference,  as  the  defendant 
had  a right,  I think,  at  any  moment  to  have  driven  them 
off  his  place. 
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I do  not  think  we  can  properly  liken  it  to  the  case  of 
driving  them  from  the  high  road  or  a common,  If  seized 
on  the  defendant’s  land,  and  driven  away  from  there  to  be 
impounded,  it  would,  I presume,  be  illegal. 

I think  it  would  be  clinging  too  closely  to  mere  form  to 
make  it  a serious  question  for  a jury  whether  something 
amounting  to  a seizure  took  place  on  the  defendant’s  side 
of  the  line,  if,  in  substance,  the  cattle,  after  being  driven 
back  to  the  tenant’s  land,  were  there  actually  seized. 

Galt,  J.  concurred  with  Gwynne,  J. 

j Rule  absolute  for  new  trial. 


Locke  v.  McCokkey. 

Execution  against  goods — Claim  for  rent — Duty  of  sheriff. 

Where  at  the  time  of  placing  an  execution  against  goods  in  the  sheriff's 
hands  there  is  a claim  for  unpaid  rent,  the  sheriff  cannot  delay  the 
seizure  until  the  execution  creditor  first  pay  the  rent.  He  must  make 
the  seizure,  but  he  need  not  sell  the  goods  until  the  rent  be  paid,  and 
if  the  execution  creditor  will  not  pay  the  rent,  he  may  withdraw  from 
possession. 

In  this  case  the  sheriff  abstained  from  seizing  on  receiving  notice  of  the 
rent  being  due,  of  which  the  execution  creditor  was  aware  when  he 
issued  the  fi.fa .,  and  before  he  seized  certain  crops  were  removed, 
which  would  have  sufficed  to  pay  the  plaintiff’s  claim.  Held,  that  the 
sheriff  was  liable . 

This  was  an  action  against  the  Sheriff  of  Simcoe  for  not 
levying  under  a fi.  fa.,  with  the  usual  pleas. 

The  cause  was  tried  before  Patterson,  J.,  without  a jury, 
at  Barrie,  at  the  Spring  Assizes  of  1876. 

The  facts  fully  appear  from  the  following  statement 
made  by  the  learned  J udge,  when  he  delivered  his  reserved 
verdict : — 

“ There  is  a good  deal  of  confusion  owing  to  inaccuracy  in 
remembering  dates  in  the  accounts  given  of  the  proceedings 
under  the  execution;  but  correcting  statements  made  from 
memory  by  witnesses  by  reference  to  the  documents  in. 
evidence,  I find  the  facts  to  be  as  follows: — 
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“Locke,  the  plaintiff,  obtained  judgment  against  Polk, 
Pearse,  and  Kenny.  Polk  was  the  principal  debtor,  Pearse 
and  Kenny  were  sureties.  After  making  all  that  could  be 
made  of  the  goods,  &c.,  of  Polk,  there  remained  due  #178 
(which  included  #28.25  for  fi.  fas.  against  lands,  on  which 
no  lands  had  been  seized.)  Pearse  and  Kenny  paid  the 
#178,  Kenny  paying  #88  of  the  amount.  The  seizure  now  in 
question  was  a seizure  of  goods  of  Polk  on  the  original 
judgment  of  Locke,  for  the  benefit  and  at  the  instance  of 
Kenny,  and  for  the  purpose  of  satisfying  the  #88  paid  by 
Kenny. 

“ Polk  was  tenant  of  a farm  at  a yearly  rent  of  #250, 
payable  in  advance.  The  rent  was  never  paid  in  advance, 
and  on  several  occasions  when  Kenny  had  attempted  to 
obtain  satisfaction,  he  found  the  current  year’s  rent  an 
obstacle  in  his  way. 

“In*  August,  1875,  Kenny,  supposing  that  Polk’s  crops 
and  other  goods  were  enough  to  pay  the  rent  of  that  year 
and  also  the  #88,  sued  out  a fi.  fa.  goods,  which  was  de- 
livered to  the  sheriff  on  11th  August.  The  sheriff  sent  at 
once  to  the  premises,  but  his  officer,  knowing  of  the  rent 
being  due,  and  supposing  that  there  was  not  more  than 
what  would  pay  the  rent,  did  not  seize  and  returned  to 
Barrie. 

“ On  12th  August,  the  sheriff  received  written  notice  of 
the  rent.  Kenny  knew  of  the  rent  being  due  when  he 
issued  the  fi.  fa.,  and  he  was  promptly  informed  of  the 
written  notice.  Communications  took  place  between  the 
sheriff  and  Kenny,  or  his  attorney,  the  sheriff  requiring  to 
be  indemnified  before  seizing,  and  Kenny  professing  wil- 
lingness to  indemnify  him,  but  no  indemnity  was  in  fact 
given  by  Kenny  until  November. 

“No  actual  seizure  was  made  by  the  sheriff  until  some- 
time in  September. 

“Before  the  sheriff  actually  seized,  Polk  had  threshed 
and  sold  his  fall  wheat,  which  was  unthreshed  when  the 
sheriff  received  the  writ. 

“When  the  sheriff  seized,  he  remained  in  actual  possession 
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for  twenty  days,  and  then  retired  from  actual  possession 
on  receiving  from  Polk  a bond  for  the  forthcoming  of  the 
goods ; and  he  resumed  possession  in  November  on  receiv- 
ing Kenny’s  bond,  and  he  sold  the  goods  which  he  had 
actually  seized,  but  did  not  realize  more  than  enough  to 
pay  the  rent. 

“If  the  Fall  wheat  had  been  seized  and  sold  with  the 
other  goods,  there  would  have  been  enough  to  pay  the  $88, 
in  addition  to  the  rent. 

“ If  plaintiff  is  entitled  to  recover,  he  should  have  a ver- 
dict for  whatever  amount  he  properly  paid  Locke,  and 
interest  therefor  from  12th  October,  1874,  together  with 
the  costs  of  the  Ji.  fa.  goods  in  question.  The  amount  of 
$88  was  properly  paid,  unless  the  defendant  has  a right  to 
contend,  and  is  right  in  his  contention,  that  the  $28.25  for 
fi.  fa.  lands  was  not  chargeable  against  the  sureties,  in 
which  case  half  that  amount  has  to  be  deducted. 

“ I am  of  opinion  that  this  action  cannot  be  maintained. 
I think  the  effect  of  the  decision  in  Cocker  v.  Musgrove, 
9 Q.  B.  223,  is  that  the  execution  creditor,  who  has  notice 
or  knowledge  of  the  existence  of  unpaid  rent,  cannot  insist 
upon  the  sheriff  seizing  until  he  first  pays  the  rent. 

“ What  is  expressly  decided  in  the  cases  is  only  that  the 
sheriff*  cannot  be  compelled  to  sell  or  remove  the  goods,  and 
that  the  landlord  has  no  action  against  the  sheriff  unless 
there  is  a removal.  But  I find  no  authority  for  holding 
that  the  creditor  can  insist  on  the  sheriff  seizing  under  cir- 
cumstances which  in  case  the  sheriff  had  seized  before 
notice  of  the  rent  would  have  justified  him  in  abandoning 
the  seizure. 

“ Cocker  v.  Musgrove,  9 Q.  B.  223  is  quoted  by  Williams, 
J.,  in  White  v.  Binstead,  13  C.  B.  304,  at  page  307,  as  decid- 
ing that  the  sheriff  was  not  bound  to  move  until  one  of 
the  execution  creditors  paid  the  rent. 

“ I enter  a verdict  for  defendant.” 

In  this  term,  May  25th,  1877,  McCarthy,  Q.  C.,  obtained 
a rule  nisi,  under  the  Law  Reform  Act,  to  set  aside  the 
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verdict  for  the  defendant,  and  to  enter  a verdict  for  the 
plaintiff. 

During  the  same  term,  May  31st,  1876,Zouwi,Q.  C.,  shewed 
cause.  The  cases  shew  that  where  there  is  rent  due  the  sheriff 
is  not  bound  to  make  a levy  on  an  execution  in  his  hands, 
until  the  execution  creditor  pays  the  rent.  The  evidence 
here  shews  that  the  plaintiff,  the  execution  creditor,  was 
fully  aware  of  the  rent  being  due  at  the  time  he  placed  his 
execution  in  the  sheriff’s  hands,  and  therefore  not  having 
paid  the  amount  of  it,  he  could  not  compel  the  sheriff  to 
proceed  under  the  execution ; and  no  action  will  lie 
against  him : 8 Anne  ch.  14,  sec.  1 ; Watson  on  Office 
of  Sheriff,  2nd  ed.,  274,  277  ; Cocker  v.  Musgrove,  9 Q.  B. 
223  ; White  v.  Binstead,  13  C.  B.  304  ; Calvert  v.  Jolliffe, 
2 B.  & Ad.  418  ; Woodfall  L.  & T.,  10th  ed.,  443-7. 

McCarthy,  Q.  C.,  contra.  The  evidence  shews  that  if  the 
sheriff  had  seized  on  the  11th  of  August,  when  the  writ  was 
placed  in  his  hands,  and  remained  in  possession,  there  would 
have  been  sufficient  to  cover  both  the  rent  and  execution  ; 
and  the  execution  creditor  went  to  the  sheriff  and  told  him 
to  go  and  seize.  The  inere  fact  of  the  rent  being  due,  and 
the  execution  creditor  having  knowledge  of  it,  does  not 
absolve  the  sheriff  from  seizing.  All  that  the  authorities 
shew  is,  that  when  rent  is  due  the  sheriff  must  make  the 
seizure,  but  that  he  is  not  bound  to  sell  the  goods  until  the 
rent  be  paid.  He  clearly,  however,  should  have  entered  and 
seized,  and  then  held  the  goods  for  a reasonable  time  to 
enable  the  execution  creditor  to  have  paid  the  amount  of 
the  rent ; and  if  the  execution  creditor  do  not  then  pay,  he 
may  withdraw  : Woodfall , L.  & T.,  10th  ed.,  446  ; Smith  v. 
Russell,  3 Taunt.  400 ; Smallman  v.  Pollard,  6 M.  & G. 
1001;  Gawler  v.  Chaplin,  2 Ex.  503;  Waring  v.  Dewberry, 
1 Str.  97. 

June  28th,  1876.  Hagarty,  C.  J.,  delivered  the  judg- 
ment of  the  Court. 

In  Calvert  v.  Jolliffe,  2 B.  & Ad.  418,  Lord  Tenderden 
says,  at  p.  421,  “ The  sheriff  is  not  bound  to  take  the  goods 
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in  execution,  unless  the  party  at  whose  suit  the  execution 
is  sued  out  shall,  before  the  removal  of  such  gopds,  pay 
the  landlord  a year’s  rent.  When  the  year’s  rent  is  paid, 
the  sheriff  is  authorized  to  remove  the  goods,  but  not 
bef-ore.” 

In  Riseley  v.  Ryle,  11  M.  & W.  16,  Parke,  B.,  says,  at  p. 
21  : “ It  is  clear  the  statute  does  not  mean  the  original 
taking”  (this  was  in  answer  to  the  argument  that  the 
statute  prohibits  a taking),  “ but  that  there  shall  not  be  a 
substantial  taking  for  the  satisfaction  of  the  debt,  that  is, 
by  the  removal  and  sale  of  the  goods,  without  payment  of 
the  rent.” 

Again,  “ The  true  construction  of  the  statute,  or  at  least 
one  that  it  will  well  bear,  is,  that  a duty  is  cast  by  it  upon 
the  sheriff  to  take  care  that  the  goods  are  not  removed  * * 
until  the  rent  has  been  paid,”  and  Wratle  v.  Freeman,  11 
A.  & E.  593,  is  cited. 

Cocker  v.  Musgrove,  9 Q.  B.  223,  decides  that  where  the 
sheriff  has  seized,  and  rent  is  claimed,  it  is  the  business  of 
the  execution  plaintiff  to  pay  the  rent,  and  not  that  of  the 
sheriff. 

Lord  Denman  says,  at  p.  235  : “Until  the  rent  be  paid, 
there  are  no  goods  out  of  which  the  sheriff  is  bound  to 
levy,  that  is,  which  he  is  bound  to  sell.” 

Patteson,  J.,  says,  at  p.  231,  “If  the  sheriff  followed 
the  statute  understood  in  the  sense  contended  for  on  the 
other  side,  he  could  not  levy  on  any  goods  until  the  rent 
was  paid.”  Risely  v.  Ryle,  11  M.  & W.  16,  is  discussed,  and 
Parke,  B.’s,  language  quoted. 

White  v.  B instead,  13  C.  B.,  304,  was  an  application  as 
to  money  paid  into  Court  by  a sheriff  after  sale  on  an 
interpleader  order.  The  statute  is  discussed. 

Jervis,  C.  J.,  says,  at  p.  306,  “ If  the  sheriff  removes  the 
goods,  in  prejudice  of  the  landlord’s  claim,  then  he  ought 
to  pay  the  rent:  if  the  goods  are  not  removed,  the  landlord 
is  not  injured.” 

Again,  at  p.  308,  “ The  goods  not  having  been  removed , 
the  statute  does  not  apply:  it  only  attaches  where  the 


480  COMMON  PLEAS,  EASTER  TERM,  39  VIC.,  1876- 

landlord  is,  by  the  act  of  the  sheriff,  deprived  of  the  power 
of  distraining  for  the  rent  due.” 

Williams,  J.,  concurs. 

The  latter  learned  J udge  said,  during  the  argument,  at  p. 
807,  “ The  point  decided  in  Cocker  v.  Musgrove,  was,  that  the 
sheriff  was  not  bound  to  move  until  one  of  the  execution 
creditors  paid  the  rent.” 

By  this,  I think,  he  clearly  meant  he  was  not  to  move  or 
remove  the  goods,  &c.  I do  not  think  it  can  be  contended 
that  this  is  any  denial  of  the  sheriff’s  right  or  duty  to 
make  the  original  seizure. 

This  is  the  understanding  of  the  words  of  the  Act  in 
Woodfall,  L.  & T.,  10th  ed.,  446,  “ The  statute  says  that  the 
goods  shall  not  be  ‘ liable  to  be  taken/  i.e.,  taken  and  sold 
under  the  execution,”  &c. 

It  Then  cites  the  decision  of  Williams,  J.,  in  White  v. 
Binstead , referring  also  to  Smallman  v.  Pollard , 6 M.  & 
G.  1001. 

This  latter  case  is  certainly  no  authority  for  the  position 
contended  for. 

Tindal,  C.  J.,  in  discussing  the  landlord’s  remedy  against 
the  sheriff,  says,  at  p.  1008  : “ There  is  no  ground  of  com- 

plaint against  the  sheriff  until  there  has  been  either  an 
actual  or  a constructive  removal.” 

Erskine,  J.,  says,  at  p.  1009  : “The  true  construction  of  the 
statute  is  given  by  Parke,  B.,  in  Risely  v.  Ryle,  11  M.  & 
W.  16. 

The  sheriff’s  proper  course  is  pointed  out  in  Woodfall, 
446  : “Where  the  sheriff  has  notice  or  knowledge  of  rent 
due  to  the  landlord,  he  should  endeavour  to  secure  legal 
evidence  on  that  point,  and  if  possible  inspect  the  lease. 
He  should  also  forthwith  give  notice  to  the  execution 
creditor  or  his  attorney  of  the  rent  in  arrear,  and  request 
him  to  pay  the  same  to  the  landlord  or  his  bailiff  pursuant 
to  the  statute,  in  default  whereof  the  sheriff  will  withdraw 
from  possession  of  the  goods  seized.” 

Augustien  v.  Challis,  1 Ex.  279,  may  be  also  referred  to, 
as  to  the  sheriff’s  duty  when  rent  is  claimed. 
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In  Watson  on  the  office  of  Sheriff,  2nd  ed.,  277,  it  is 
said:  “Nor  is  he,”  (the  sheriff,)  “bound  to  levy  at  all 

unless  the  execution  creditor,  having  notice,  first  satisfies 
the  landlord’s  rent,”  citing  Cocker  v.  Musgrove,  9 Q.  B.  223. 

By  “levy”  here,  we  understand  the  word  to  mean,, as 
Parke,  B.,  says,  “A  substantial  taking  for  satisfaction  of  the 
debt,  i.  e.,  by  removal  of  the  goods.” 

From  all  the  authorities  it  seems  clear : 1.  That  the 
sheriff  is  only  liable  to  the  landlord  for  removal  of  the 
goods  without  payment  of  the  rent,  not  merely  for  the 
seizure.  2.  That  the  proper  course  is  not  for  the  sheriff  to 
sell  and  pay  the  rent  and  apply  the  residue  to  the  execution 
(except  by  consent),  but  to  require  the  execution  creditor 
to  pay  the  rent ; and  3.  If  the  creditor  will  not  pay,  then 
the  sheriff  may  withdraw. 

But  we  cannot  accede  to  the  argument  that  the  sheriff 
is  not  bound  to  make  a seizure  at  all,  unless  and  until  the 
execution  creditor  will  either  pay  the  rent,  of  which  the 
sheriff  is  aware,  or  indemnify  him  against  consequences. 
If  it  be  his  duty  to  enter  and  seize,  he  is  of  course  not 
entitled  to  any  indemnity. 

If  the  defendant’s  contention  succeed,  the  consequences 
may  be  most  serious  in  ordinary  practice.  There  may  be 
$10,000  worth  of  property  on  the  debtor’s  place,  and  the 
sheriff  may  know  or  have  notice  that  there  is  a claim  for  rent, 
say  $2,000,  yet  he  need  not  make  any  entry  or  seizure 
unless  the  execution  plaintiff,  whose  claim  may  be  only 
$300,  pay  the  large  sum  claimed  for  rent  as  a condition  of 
his  seizing.  In  the  meantime,  or  while  the  execution  plain- 
tiff may  be  trying  to  raise  the  money,  &c.,  the  whole  of  the 
goods  may  be  eloigned,  and  the  execution  claim  wholly  lost. 

We  do  not  think  the  law  is  in  that  state.  We  think  it 
the  duty  of  the  sheriff*  to  enter  and  seize.  Having  done 
that,  his  course  is  clear,  and  he  is  fully  protected,  if  the 
execution  plaintiff  do  not  pay  the  rent. 

In  general,  after  a seizure  of  goods  enough  to  pay  both 
rent  and  execution,  there  is  but  little  practical  difficulty  in 
working  it  out. 

61 — VOL.  XXVI  c.p. 
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It  may  be  noticed  that  under  the  statute,  after  forbidding 
the  removal  of  goods  seized  without  payment  by  the  exe- 
cution plaintiff  of  the  rent,  it  provides  that,  after  such  pay- 
ment, the  party  might  proceed  “ to  execute  his  judgment, 
as  he  might  have  done  before  the  passing  of  this  Act;”  and 
the  sheriff,  or  other  officer,  was  thereby  empowered  and 
required  to  levy  and  pay  to  the  plaintiff  as  well  the  money 
so  paid  as  rent,  as  the  execution  money. 

See  also  Oolyer  v.  Speer,  2 Bro.  & B.  67. 

We  think  the  fair  inference  from  the  evidence  is,  that 
bad  the  sheriff  made  an  actual  seizure  upon  or  within 
a reasonable  time  from  the  receipt  of  the  fi.  fa.,  the  goods 
made  away  with  by  the  tenant  would  have  been  available. 

It  is  quite  true  that  if  he  had  actually  seized  Kenny 
must  have  paid  the  rent  or  the  sheriff  would  have  a right 
to  withdraw,  but  we  must  not  assume  that,  if  sufficient 
goods  to  pay  all  claims  had  been  actually  seized,  the  rent 
would  not  have  been  paid,  or,  as  seems  to  have  been  a 
common  practice,  whether  warranted  or  not,  the  sheriff 
would  have  sold,  retaining  enough  to  pay  the  landlord, 
and  applying  the  residue  to  the  execution. 

We  think  the  verdict  should  be  entered  for  the  plaintiff 
for  the  $88. 


Rule  absolute. 
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Findley  y.  Pedan  et  al. 

Ejectment — 36  Vic.  ch.  10,  sec.  6,  0. — Evidence  in  corroboration. 

In  ejectment  the  plaintiff  claimed,  under  a deed  from  her  father,  a piece  of 
land  constituting  part  of  the  defendants’  lot,  which  the  father  claimed  to 
have  acquired  by  length  of  possession.  For  the  defence  P.,  one  of  the 
defendants,  stated  that  on  a survey  being  made  some  17  years  previously, 
and  during  the  time  the  statute  was  claimed  to  have  run,  it  was  found 
that  the  boundary  line  between  the  plaintiff’s  father’s  lot  and  the  defen- 
dants’, which  adjoined  each  other,  was  erroneous,  and  that  each  was  in 
possession  of  a portion  of  the  other’s  land  ; and  that  it  was  then  agreed 
between  the  plaintiff’s  father,  who  died  some  two  years  afterwards, 
and  defendant,  that  they  should  exchange  the  said  portions,  which  was 
accordingly  done,  but  without  any  deed  or  writing  between  them  : that 
each  took  possession  of  their  piece,  but  without  removing  the  fence 
which  divided  their  lots  : that  on  the  defendants’  piece,  being  the  land 
in  question,  he  erected  a log-house,  and  had  been  in  possession  ever 
since,  taking  the  crops  off  it.  The  plaintiff  herself  admitted  an  ex- 
change at  the  time  stated,  in  consequence  of  the  parties  being  so  found 
in  possession  of  each  other’s  lands,  and  of  defendant  going  into  pos- 
session and  taking  the  hay  ; and  also  that  on  the  fence  being 
subsequently  blown  down,  she  did  not  erect  it  on  the  same  place  as 
before,  but  on  the  true  line.  The  plaintiff’s  sister  also  stated,  though 
not  quite  certain,  that  she  remembered  that  the  exchange  took  place. 
Meld , that  this  was  sufficient  evidence  in  corroboration  under  36  Vic. 

ch.  10,  sec.  6,  0.,  to  render  the  defendants’  evidence  admissible. 

Held,  also,  that  under  the  circumstances  the  plaintiff  could  not  set  up 
the  fact  of  the  exchange  not  having  been  by  deed. 

This  was  an  action  of  ejectment  brought  to  recover 
possession  of  a piece  of  land  described  in  the  writ  of  eject- 
ment, as  part  of  the  rear  or  easterly  part  of  lot  number 
thirteen  in  the  junction  gore  of  the  township  of  Gloucester, 
containing  one  acre  more  or  less,  described  as  follows  : that 
is  to  say.  “ Commencing  on  the  westerly  limit  of  the 
macadamized  road  which  crosses  said  lot,  and  at  the  distance 
of  one  chain  and  sixteen  links,  or  thereabouts,  on  a south- 
erly course  from  the  point  where  the  northerly  limit  of  said 
lot  intersects  the  westerly  limit  of  said  macadamized  road, 
being  at  the  point  where  a certain  fence  strikes  the  said 
westerly  limit  of  said  macadamized  road ; thence  west 
originally  and  following  said  fence,  one  chain  eighty-four 
links,  more  or  less,  to  a certain  other  fence,  which  continues 
from  said  point  southerly  ; thence  southerly,  and  following 
said  last  mentioned  fence,  twelve  chains,  more  or  less,  to 
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the  westerly  limit  of  the  said  macadamized  road ; thence 
northerly,  and  following  the  westerly  limit  of  the  said 
macadamized  road,  ten  chains  eighty-seven  links,  more  or 
less,  to  the  place  of  beginning.”  . 

The  cause  was  tried  before  Galt,  J.,  without  a jury,  at 
Ottawa,  at  the  Spring  Assizes  of  1876. 

At  the  trial  the  plaintiff  claimed  title  in  virtue  of  a 
deed  said  to  have  been  executed  to  her  by  her  father,  one 
John  Findley,  bearing  date  23rd  day  of  February,  1860. 
The  deed  itself  was  not  produced,  but,  after  some  evidence 
of  its  loss,  the  learned  Judge  received  a memorial  on 
registry  in  the  county  registry  office,  signed  by  the  grantor, 
as  secondary  evidence  of  the  contents  of  the  deed. 

By  this  memorial  it  appeared  that  the  grantor  John 
Findley  did,  by  an  indenture  of  bargain  and  sale,  b.earing 
date  the  23rd  day  of  February,  1860,  grant  unto  Bridget 
Findley,  the  above  plaintiff,  her  heirs  and  assigns  forever, 
all  that  piece  of  land,  containing  by  admeasurement  fifty 
acres  of  land,  be  the  same  more  or  less,  being  composed  of 
the  west  portion  of  the  rear  or  easterly  part  of  lot  number 
thirteen  in  the  junction  gore  of  the  said  township  of 
Gloucester,  the  said  west  portion  of  said  lot  lying  on  the 
easterly  side  of  Hurdman’s  and  Like’s  lands,  and  on  the 
westerly  side  of  the  road  commonly  known  as  the  Temple- 
ton road. 

The  question  arising  in  this  case  was  as  to  whether  certain 
evidence  of  the  defendant  tendered  at  the  trial  to  prove  a 
transaction  which  took  place  between  the  defendant  Pedan 
and  Findley,  who  subsequently  died,  wras  sufficiently  corro- 
borated with  the  meaning  of  36  Vic.  ch.  10,  sec.  6,  to  render 
it  admissible. 

The  facts  so  far  as  material  are  set  out  in  the  judgment 

The  learned  Judge  was  of  opinion  that  the  evidence  was 
sufficiently  corroborated,  and  he  entered  a verdict  for  the 
defendants. 

In  this  term,  May  17th,  1876,  Ferguson , Q.  C.,  obtained 
a rule  nisi,  under  the  Law  Reform  Act,  to  set  aside  the 
verdict  entered  for  the  defendants  and  to  enter  a verdict 
for  the  plaintiff. 
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During  the  same  term,  May  29th,  1876,PT.  O'Brien  shewed 
cause.  The  only  question  here  is  as  to  the  admissibility 
of  the  defendant  Pedan’s  evidence.  The  evidence  of  the 
plaintiff  and  of  her  sister  was  clearly  sufficient  corrobatory 
evidence  to  render  it  admissible  under  36  Vic.  ch.  10,  sec. 
6.  At  all  events  there  was  sufficient  evidence  of  the 
transaction  without  the  defendant’s  evidence. 

Ferguson,  Q.  C.  There  is  clearly  no  evidence  of  the 
contract  for  exchange  without  the  evidence  of  the  defend- 
ant Pedan,  and  neither  the  evidence  of  the  plaintiff  or  her 
sister  is  sufficient  in  corroboration  of  it.  Under  Consol. 
Stat.  U.  C.  ch.  90,  sec.  4,  being  an  exchange  of  land,  it 
could  only  be  by  deed.  At  all  events  there  was  not  such 
a part  performance  as  would  enable  specific  performance 
to  be  decreed  : Fry  on  Specific  Performance,  p.  180,  sec. 
397. 

June  28th,  1876.  Gwynne,  J.,  delivered  the  judgment 
of  the  Court. 

It  was  not  very  clearly  drawn  out  in  evidence  where  the 
line  between  the  easterly  50  acres  and  the  westerly  50  acres 
of  the  rear  or  easterly  half  of  the  said  lot  number  13  tvas; 
but  the  learned  Judge  reports  to  us  that  it  was  admitted  to 
be  a line  as  laid  down  by  one  McConnell,  P.  L.  S.,  about 
seventeen  years  ago,  and  was  shewn  upon  a map  used  at 
the  trial. 

Assuming  this  line  surveyed  by  McConnell  to  be  the 
true  boundary  between  the  easterly  fifty  acres  and  the 
west  fifty  acres  of  the  east  half  of  the  lot,  then  the  piece 
in  question  is  part  of  the  east  fifty  acres  to  which,  as  we 
understand,  though  it  is  not  proved,  that  the . defendant 
has  a -paper  title;  and  the  plaintiff’s  claim  to  the  piece  in 
question  is  rested  up6n  a title  by  possession,  which  it  is 
contended  that  the  plaintiff’s  father  had  acquired  before 
the  execution  of  the  deed  to  the  plaintiff;  and  the  defendants’ 
contention  was,  that  McConnell’s  survey  shewed  Findley  to 
be  in  possession  of  a portion  of  Pedan’s  land,  namely,  all 
between  the  McConnell  line  and  the  road  shewn  on  the 
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plan  called  the  Templeton  or  Bussell  road,  and  Pedan  was. 
found  to  be  in  possession  of  about  eight  or  nine  acres,  part 
of  lot  No.  12  adjoining,  which,  according  to  McConnell’s 
survey,  belonged  to  Findley ; and  that  upon  these  facts 
appearing  it  was  agreed  between  Findley  and  Pedan  that 
Pedan  should  give  up  to  Findley  the  piece  upon  lot  No.  12, 
upon  which  Pedan  had  a barn  erected;  and  that  in  ex- 
change therefor  Findley  should  give  up  to  Pedan  the  piece 
of  his  upon  lot  13,  west  of  the  Templeton  road,  of  which 
Findley  was  in  possession : that,  in  pursuance  of  this 
agreement,  Pedan  did  give  up  to  Findley  possession  of  the 
piece  upon  lot  12;  and  that  Findley  gave  up  to  Pedan  the 
piece  upon  13,  upon  the  northerly  part  of  which  Pedan 
erected  a log  house,  which  has  ever  since  been  in  the  posses- 
sion of  Pedan  and  of  those  claiming  under  him,  and  upon  the 
residue  of  the  piece  on  lot  13,  so  given  up  to  Pedan,  the 
latter  mowed  the  hay  enjoying  all  the  benefit  thereof, 
although  Findley’s  fence  which  had  been  along  the  road 
was  not  removed,  and  this  piece  was  consequently  inside 
of  Findley’s  fence;  but  no  deeds  nor  any  instrument  was 
executed  between  the  parties  evidencing  the  transaction. 

One  of  the  objections  to  this  defence  is,  that  this  alleged 
transaction  cannot  be  upheld,  as  it  was  not  perfected  by 
deed.  But,  if  it  be  true  in  fact  that  the  transaction  did 
take  place,  as  the  defendant  in  his  evidence  alleges,  then  we 
think  it  would  be  a fraud  in  Findley  and  those  claiming 
under  him,  after  receiving  possession  from  Pedan  of  the 
piece  of  land  on  lot  No.  12,  and  permitting  Pedan  to 
exercise  acts  of  ownership  upon  the  piece  on  lot  13, 
although  the  fence  was  not  removed,  to  assert  title  now  to 
the  piece  of  land  on  lot  13,  so  exchanged  for  the  piece  on 
lot  12. 

The  question  therefore  is,  did  the  transaction  alleged  by 
the  defendant  take  place  ? 

The  evidence  of  the  defendant,  if  admissible,  is  abund- 
antly sufficient  to  prove  that  it  did,  but  as  there  was  no  one 
present  at  the  agreement  but  the  defendant  and  Findley, 
who  died  about  two  years  after  the  time  when,  as  the 
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defendant  alleges,  the  transaction  took  place,  the  evidence 
of  the  defendant  cannot  be  received  to  prove  the  trans- 
action, unless  corroborated  by  some  other  material  evidence, 
which  it  is  contended  that  here  he  is  not. 

This  point  arises  under  36  Vic.,  ch.  10,  sec.  6,  0. 

The  defendant,  on  the  contrary,  insists  that  his  evidence 
is  sufficiently  corroborated  within  the  meaning  of  that 
statute. 

The  evidence  relied  upon,  as  in  corroboration,  is  as 
follows. 

Marianne  McGuire , a sister  of  the  plaintiff,  in  the 
course  of  her  examination,  says : — “ I don’t  recollect  any 
change  of  lands  between  my  father  and  Mr.  Pedan,  but  I 
think  there  was.  There  was  a piece  of  land  my  father  got 
from  Mr.  Pedan.  It  was  on  the  other  side  of  the  road.  I 
don’t  recollect  the  number  of  acres.  I don’t  recollect  what 
my  father  gave  for  that  piece  of  land.  I don’t  remember 
when  my  father  lost  possession  of  this  piece.  I cannot  say 
whether  he  was  in  possession  of  the  piece  in  dispute  when 
he  gave  the  deed  to  my  sister.” 

The  plaintiff  herself  being  examined,  said  : — “ The  road 
was  macadamized  between  five  and  seven  years  ago.  The 
fence  was  then  thrown  down  along  the  whole  line  of  the 
road.  I got  my  friends  to  put  up  the  fence.  They  put  it 
up  where  it  now  stands,  as  regards  the  Pedan  piece.  The 
fence  was  not  put  up  at  the  Pedan  place  along  the  former 
line.  I recollect  the  McConnell  survey.  It  was  made  in 
the  same  year  as  my  father  gave  me  the  deed.  I knew  that 
there  was  an  arrangement  about  the  time  of  the  survey 
between  my  father  and  Mr.  Pedan.  My  father  received 
from  him  a piece  of  land  off*  lot  12 ; but  my  father  did  not 
remove  his  fence  on  lot  13.  I cannot  say  whether  there 
was  an  agreement  on  my  father’s  part  to  do  this,  but  I 
know  Mr.  Pedan  cut  hay  sometimes  on  the  piece  of  land 
now  claimed  by  him.  After  the  survey  was  made,  Mr. 
Pedan  put  a man  into  possession  of  a shanty  on  the  piece 
of  ground  in  dispute.  It  was  after  my  father’s  death. 
The  hay  was  cut  after  my  father’s  death.  There  was  a 
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barn  on  the  piece  of  land  my  father  got  from  Pedan  on 
lot  12. 

The  learned  Judge,  before  whom  the  case  was  tried,  con- 
sidered that  this  evidence  did  afford  corroboration  of  the 
defendant’s  evidence  ; and  he  had  an  opportunity  of 
observing  the  witnesses. 

The  evidence  of  the  plaintiff  does  certainly  seem  to  us 
to  corroborate  the  defendant  very  materially.  She  knew 
that  there  was  an  arrangement  between  her  father  and 
Pedan  about  the  time  of  the  McConnell  survey,  when  it 
was  discovered  that  Pedan  was  in  possession  of  part  of 
Findley’s  land  upon  lot  12,  and  Findley  was  in  possession 
of  a piece  of  Pedan’s  land  upon  lot  13  ; and  she  knew,  for 
we  take  this  to  be  the  purport  of  her  evidence,  that  in  pur- 
suance of  this  arrangement  Pedan  gave  up  to  Findley 
possession  of  the  land  on  lot  12,  upon  which  Pedan  had  a 
barn,  and  Pedan  put  a man  in  possession  of  a shanty  which 
Findley  had  upon  a part  of  Pedan’s  land  on  lot  13,  found 
by  the  survey  to  lie  west  of  the  Templeton  Road. 

Then,  again,  it  appears  that  Pedan,  without  contradic- 
tion, was  permitted  to  cut  hay  on  the  residue  of  the  lot  13 
lying  west  of  the  road,  although  the  Findley  fence  was  not 
removed,  and  when  this  fence  was  removed  five  or  seven 
‘years  ago,  the  plaintiff*  got  her  friends  to  put  up  the  fence, 
not  along  the  roadside  as  formerly,  but  along  the  true 
line  between  Findley  and  Pedan,  according  to  the  McConnell 
survey,  and  as  it  should  be,  assuming  the  arrangement, 
which  the  plaintiff  says  she  knows  did  take  place  between 
Findley  and  Pedan,  was  of  the  precise  nature  stated  by 
Pedan. 

These  are  circumstances  which  we  think  may  with  all 
fairness  be  accepted  as  corroborative  of  the  evidence  of  the 
defendant,  whose  manner  of  giving  his  evidence  strongly 
impressed  the  learned  Judge  who  tried  the  case  with  the 
conviction  of  his  truthfulness. 

We  think,  therefore,  that  the  verdict  for  the  defendant 
should  be  upheld,  and  the  plaintiff’s  rule  discharged. 

Rule  discharged. 
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Dehart  v.  Dehart. 

Proof  of  will  by  probate — C.  S.  U.  C.  ch.  32,  sec.  9 — Notice — Seal. 

In  ejectment  the  plaintiff  claimed  by  deed  from  C.  the  devisee  of  one  D., 
admitted  to  be  the  owner.  C.  was  described  in  the  deed  as  of  a place 
in  the  United  States,  and  the  plaintiff  said  he  believed,  but  was  not 
sure,  that  she  was  born  in  that  country,  but  there  was  no  other  proof 
that  she  was  an  alien  born.  Held , that  an  objection  on  the  ground  of 
alienage  could  not  prevail. 

A notice  under  Consol.  Stat.  U.  C.  ch.  32,  sec.  9,  of  the  intention  to  use  the 
probate  of  D.’s  will  was  served  ten  days  before  the  actual  day  of  trial, 
though  not  before  the  commission  day  of  the  assize  ; but  a similar  notice 
for  the  preceding  assizes  was  admitted  to  have  been  served  in  time. 
JSenible,  that  the  first  named  notice  was  served  in  time,  but  that  the  plain- 
tiff could  avail  himself  of  the  other  notice,  for  such  a notice  for  one  assize 
need  not  be  repeated. 

Held,  also,  that  the  fact  of  the  last  named  notice,  stating  the  copy  of 
probate  to  be  stamped  with  the  seal  of  the  Surrogate  Court  of  Ontario 
instead  of  the  County  of  York,  did  not  invalidate  it. 

The  probate  produced,  Ijad  a memorandum  at  the  foot  thereof,  namely, 
“Xd  W.  Gr.,  Deputy  Registrar,”  and  at  the  end  of  the  last  page  and 
annexed  thereto  was  a certificate  properly  stamped  with  the  seal  of  the 
court,  and  duly  signed  and  certified,  of  the  probate  being  a true  copy 
of  the  will. 

Held , that  the  probate  produced  was  a copy  stamped  with  the  seal  of 
the  Surrogate  Court  granting  the  same  within  the  meaning  of  the 
statute,  and  was  therefore  prima  facie  sufficient. 

Ejectment  for  the  south-east  part  of  lot  35  of  Broken 
Front,  Whitby,  containing  50  acres  more  or  less. 

The  plaintiff  claimed  by  deed  from  Elizabeth  Coolidge, 
devisee  of  Daniel  Dehart. 

The  defendant  besides  denying  the  plaintiff’s  title,  set  up 
title  by  twenty  years  possession. 

The  cause  was  tried  before  Moss,  J.,  and  a Jury,  at 
Whitby,  at  the  Spring  Assizes  of  1876. 

At  the  trial  Daniel  Dehart  was  admitted  to  have  been 
the  owner.  He  died  on  the  20th  of  January,  1842. 

A deed  was  produced  and  proved,  dated  3rd  November, 
1855,  from  Elizabeth  Coolidge,  described  as  of  a place  in 
the  United  States,  “spinster,”  one  of  the  devisees  of  the 
estate  of  Daniel  Dehart,  late  of  Whitby,  &c.,  to  Nicholas 
Dehart,  the  plaintiff,  registered  23rd  April,  1856. 

Notice  of  the  intention  to  read  the  probate  of  Daniel 
Dehart’s  will  was  put  in.  The  notice  was  that  the  plaintiff 
62 — vol.  xxvi  c.P. 


490  COMMON  PLEAS,  EASTER  TERM,  39  VIC.,  1876. 

would  give  in  evidence  a copy  of  the  probate  of  the  will 
of  Daniel  Dehart,  stamped  with  the  seal  of  the  Surrogate 
Court  granting  the  same.  This  notice  was  served  on  the 
17th  of  April,  1876.  The  Whitby  assizes  commenced 
on  Thursday  the  27th  of  April,  1876. 

It  was  objected  that  this  was  too  late  under  the  statute, 
as  a ten  days’  notice. 

The  trial  was  on  the  28th  of  April,  1876.  At  the  trial  the 
plaintiff  also  proved  a notice  for  the  preceding  assizes  in  Sep- 
tember, 1875,  admitted  to  have  been  given  in  time,  of  the 
intention  to  give  in  evidence  : “ A copy  of  the  probate  of 
the  will  of  Daniel  Dehart,  stamped  with  the  seal  of  the 
Surrogate  Court  of  Ontario .” 

A copy  of  the  will  was  then  put  in. 

For  the  defence  it  was  objected  that  the  September 
notice  spoke  of  the  Surrogate  Court  of  Ontario,  whereas 
this  was  under  the  seal  of  the  County  of  York. 

The  plaintiff  urged  that  the  objection  came  too  late,  as 
the  document  had  been  read. 

The  will,  dated  14th  of  January,  1842,  gave  a life  estate 
in  his  realty  to  his  wife.  This  land  was  devised  to  his 
children  Elizabeth  Coolidge,  Polly  Saunders,  and  Thomas 
Dehart,  their  heirs  and  assigns,  “ to  be  divided  equally 
between  them,  share  and  share,  to  be  divided  immediately 
after  the  death  of  my  widov^.” 

At  the  end  of  the  copy  was  written  “Xd  Wm.  Glascott 
Deputy  Registrar  and  annexed  was  a certificate  under 
the  seal  of  the  Surrogate  Court  of  York,  that  the  annexed 
paper  writing  contained  a true  copy  of  the  probate  of  the 
last  will  and  testament  of  Daniel  Dehart,  &c.,  as  registered 
in  the  Surrogate  Court  of  York,  Ontario,  in  Liber  VI,. 
folio,  &c. 

The  widow  died  11th  June,  1855. 

This  action  was  brought  26th  April,  1875. 

An  entry  in  a bible  was  produced,  stating  the  above  to 
be  the  date  of  the  widow’s  death.  No  proof  was  offered  by 
the  defendant  to  impugn  the  date. 

The  defendant  was  a grandson  of  Daniel  Dehart. 
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It  was  said  by  the  plaintiff  that  he  believed,  but  was 
not  sure,  that  Mrs.  Coolidge  was  born  in  the  United  States. 

The  widow  of  testator  died  on  the  farm.  The  defendant 
was  living  on  the  place  twenty- two  years,  as  the  plaintiff 
swore. 

It  appeared  that  the  plaintiff  took  a lease  on  the  18th 
April,  1865,  for  seven  years,  from  the  defendant,  at  a rent 
of  $14  per  annum,  the  defendant  reserving  the  house  and 
two  acres  to  himself. 

The  plaintiff  explained  this  as  done  for  peace  sake:  that 
it  was  only  a third  of  the  property;  and  he  did  nob  know 
which  part  was  his  under  the  deed  from  Mrs.  Coolidge. 

The  plaintiff  said  that  the  defendant  was  in  under  a 
lease:  that  his  grandmother,  the  tenant  for  life,  had  shewn 
it  to  him ; and  he  had  to  pay  rent  for  it. 

It  was  objected  that  Mrs.  Coolidge  was  an  alien. 

The  learned  Judge  said  he  did  not  consider  it  was  proved 
that  she  was  an  alien  born. 

It  was  left  to  jury  to  say  when  the  tenant  for  life  died. 
If,  according  to  the  uncontradicted  evidence,  it  was  in  June, 
1855,  then  the  defence  on  20  years’  possession  failed.  There 
was  no  objection  to  the  manner  in  which  the  cause  was  left 
to  the  jury. 

The  jury  found  for  the  plaintiff. 

In  this  term,  May  18th,  1876,  M.  0.  Cameron , Q.  C.,. 
obtained  a rule  nisi  to  set  aside  the  verdict  entered  for  the 
plaintiff,  and  to  enter  a nonsuit ; or  for  a new  trial,  on  the 
law  and  evidence,  and  for  the  reception  of  improper  evidence 
in  admitting  a copy  of  probate  of  the  will,  without  giving 
notice  shewing  the  Surrogate  or  other  Court  in  which  said 
probate  was  granted ; and  in  giving  a notice  stating  it  to 
be  in  the  Court  of  Ontario,  and  producing  a certified  copy 
of  a will  in  the  Surrogate  Court  of  York,  and  said  copy 
not  being  properly  stamped  or  admissible  in  evidence. 

During  the  same  term,  May  26th,  1876,  Ewart  shewed 
cause.  There  is  nothing  in  the  objection  as  to  Mrs.  Coolidge 
being  an  alien,  for  there  is  no  evidence  that  she  was  an  alien 
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born,  and  that  should  have  been  proved.  As  to  the  notices. 
The  notice  given  for  the  last  trial  was  sufficient.  It  was 
given  in  proper  time  and  was  properly  served.  Under 
Consol.  Stat.  U.  C.  ch.  32,  sec.  9,  all  that  is  necessary  is, 
that  the  notice  be  given  ten  days  before  the  day  of  the 
trial,  and  not  before  the  commission  day,  and  service  on 
the  agent  of  the  attorney  is  sufficient.  At  all  events  the 
notice  given  for  the  previous  assize  was  sufficient,  and  it  is 
available  for  any  subsequent  assize.  The  omission  of  the 
name  of  the  Surrogate  Court  in  the  second  notice,  and  the 
fact  of  the  first  one  giving  the  Court  as  that  of  Ontario 
instead  of  York,  does  not  render  them  invalid.  The  statute 
does  not  require  that  the  Court  should  be  stated  ; and  at 
all  events  the  defendant  had  his  remedy,  for  if  he  wished 
to  object  to  the  probate,  he  might  have  given  the  notice 
under  the  statute  within  the  ten  days.  The  objection  as 
to  the  probate  not  being  properly  stamped  cannot  now  be 
be  taken,  as  it  was  not  taken  at  the  trial.  At  all  events 
there  was  a sufficient  possessory  title  proved. 

M.  G.  Cameron,  Q.  C.,  contra.  The  notice  under  the 
statute  of  the  intention  to  use  the  probate  must  give  the 
Court  out  of  which  the  probate  is  granted,  so  that  the  party 
may  have  an  opportunity  of  going  to  the  office  where  the 
will  is  and  looking  at  it,  and  in  order  to  decide  whether 
he  will  admit  it  or  not.  The  first  notice,  in  stating  the 
Court  to  be  Ontario,  whereas  it  was  York,  was  clearly 
defective,  as  its  effect  would  be  to  mislead.  The  second 
notice  is  also  defective  in  stating  no  Court  at  all,  and  is 
bad,  besides,  for  not  being  served  in  proper  time.  The 
ten  days  under  the  statute  must  be  before  the  commission 
day  of  the  assize,  and  not  the  day  of  the  trial,  and  it 
should  have  been  served  on  the  attorney  and  not  on  his 
agent.  Moreover  the  probate  produced  did  not  con- 
form to  the  statute.  The  statute  is  express  that  it 
must  be  stamped  with  the  seal  of  the  Surrogate  Court 
granting  the  same,  and  therefore  the  probate  itself  must 
be  stamped,  and  it  is  not  sufficient,  as  here,  to  stamp  the 
certificate. 
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June  28th,  1876.  Hagarty,  C.  J.,  delivered  the  judg- 
ment of  the  Court.  # 

On  the  argument  before  us  Mr.  Ewart  objected  that  the 
last  point  taken  in  the  rule,  as  to  the  stamping  the  copy, 
was  not  taken  at  the  trial.  We  certainly  cannot  find  any 
trace  in  the  notes  of  it,  although  other  objections  are  urged 
to  the  notice.  Even  if  it  had  been  taken,  we  should  feel  it 
difficult  to  give  effect  to  it. 

The  statute,  Consol.  Stat.  U.  C.,  ch.  32,  sec.  9,  says  the 
party  “may  give  notice  to  the  opposite  party  ten  days  at 
least  before  the  trial  or  other  proceeding  in  which  the  said 
proof  is  intended  to  be  adduced,  that  he  intends  at  the 
said  trial  or  other  proceeding  to  give  in  evidence  as  proof 
of  the  devise  or  other  testamentary  disposition,  the  probate 
of  the  will  or  letters  of  administration  with  the  will 
annexed,  or  a copy  thereof,  stamped  with  the  seal  of  the 
Surrogate  Court  granting  the  same.”  And  further,  as  to 
making  it  evidence,  that  such  probate,  &c.,  shall  be  sufficient 
evidence  of  the  will  “ unless  the  party  receiving  such  notice 
does  within  four  days  after  such  receipt,  give  notice  that 
he  disputes  the  validity  of  such  devise  or  other  testamentary 
disposition.” 

The  copy  produced  had,  as  already  noticed,  a memorandum 
at  the  foot,  “ Xd  William  Glascott,  Deputy  Registrar.” 
Towards  the  end  of  the  last  page,  and  annexed  thereto, 
was  the  certificate  properly  stamped  with  the  seal  of  the 
Court,  and  duly  signed  and  certified. 

Now,  if  this  certificate  had  been  commenced  on  the  same 
sheet  of  paper  at  the  end  of  the  copy,  and  finished  on  a 
succeeding  sheet,  or  if  it  were  endorsed  on  one  of  the 
sheets  of  the  copy,  it  would  be  unobjectionable.  All  the 
successive  sheets  are  annexed  together.  We  are  unable  to 
see  any  rational  distinction  between  this  last  annexed  sheet, 
on  which  the  certificate  appears  wholly  written,  and  any 
other  sheet  used  in  making  the  copy. 

We  think,  in  any  view,  it  is  a copy  “stamped  with  the 
seal  of  the  Surrogate  Court,”  as  required  by  the  statute, 
and  was  primd  facie  sufficient. 
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In  any  event  it  does  not  seem  to  have  been  objected  to  at 
the  trial  on  this  ground,  and  should  not  now  be  entertained. 

Then  it  is  objected  that  the  notice  served  on  the  17th 
April,  1876,  was  too  late,  not  ten  days  before  the  commission 
day  of  the  Assizes,  although  ten  days  before  the  actual  day 
of  trial. 

No  case  has  been  cited  on  this  point.  In  the  absence  of 
authority  we  ought,  we  think,  to  give  this  remedial  Act  a 
liberal  construction,  and  to  hold,  if  necessary,  that  a ten 
days’  notice  had  been  given  “ before  the  trial  or  other  pro- 
ceeding in  which  the  said  proof  is  intended  to  be  used.” 

The  subsequent  provision,  enabling  the  party  notified 
within  four  days  after  receipt  of  the  notice  to  declare  that  he 
disputes  the  validity  of  the  devise,  would  lead  to  the  belief 
that  a notice  ten  days  before  the  actual  “ trial  or  other 
proceeding  ” ought  to  suffice. 

The  11th  section  of  the  Act,  which  provides  for  proof  in 
case  of  wills  proved  out  of  this  province,  allows  a like 
notice  to  be  given  “ to  the  opposite  party  in  any  such  pro- 
ceeding one  month  before  the  same  is  to  be  so  used.” 

But  we  need  not  decide  it  wholly  on  this  ground.  A 
like  notice  had  been  given  for  the  preceding  assize,  in 
proper  time,  but  containing  the  clerical  error  of  speaking 
of  the  copy  of  probate  as  stamped  with  the  seal  of  the 
Surrogate  Court  of  Ontario,  instead  of  York. 

A notice  of  this  kind  for  one  assize  need  not  be  repeated 
for  the  next  assize. 

The  statute  does  not  direct  in  terms  that  the  locality  of 
the  Surrogate  Court  must  be  stated. 

Mr.  Cameron  urged  that  the  defendant  might  be  misled 
by  the  mistake,  and  might  search  and  find  that  the  Ontario 
county  Surrogate  had  made  no  such  grant. 

It  may  be  answered  that  in  such  a case  he  would 
naturally  give  notice  within  the  four  days  allowed  by  the 
statute,  that  he  disputed  the  will,  &e.  This  might  be  his 
natural  course,  if  he  believed  there  was  no  such  probate 
as  stated. 

What  the  statute  really  requires  is  notice  of  intention  to 
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use  the  probate  of  the  will  of  a named  testator,  instead  of 
producing  and  proving  the  original. 

We  are  not  prepared  to  hold  that  the  mistake  as  to  the 
county  was  necessarily  fatal. 

The  testator  died  in  1842,  when  there  was  no  County  of 
Ontario,  but  the  locality  was  included  in  the  then  County 
of  York.  The  contest  was  between  two  of  his  grandchild- 
ren, and  unless  some  imperative  words  in  the  statute  forced 
us  to  decide  otherwise,  we  should  not,  we  think,  give  way  to 
the  objections. 

On  the  general  merits  the  verdict  seems  right. 

We  agree  with  the  learned  Judge  as  to  the  want  of 
definite  proof  of  the  grantor  of  the  defendant  being  an 
alien  born,  even  if  the  objection  of  alienage  would  arise  in 
the  case  of  a devisee  granting  the  devised  estate.  It  is  not 
a case  of  the  law  casting  the  inheritance  on  an  alien. 

The  learned  Judge  is  satisfied  with  the  verdict. 

Rule  discharged. 


In  re  Attorneys,  &c. 

Costs — Taxation — Commission— Appeal  from  Master. 

An  English  company  agreed  to  purchase  several  thousand  acres  of  land  in 
Canada,  and  sent  out  to  their  attorneys  here  between  $600,000  and  $700,- 
000,  to  be  applied  on  such  purchase,  which  the  attorneys  lodged  in  a 
bank  to  their  own  credit,  but  credited  the  company  with  the  interest 
allowed  by  the  bank.  The  business  done  by  the  attorneys  was  of  an 
important  and  responsible  nature,  involving  the  investigation  of  many 
titles,  the  conducting  of  negotiations  or  proceedings  before  Parliament, 
and  the  paying  out  $652,000  in  thirty-four  different  payments,  extending 
over  several  months.  The  Master,  in  addition  to  the  charges,  including 
attendances  to  pay  the  money,  &c.,  on  each  parcel,  allowed  the  attorneys 
for  their  care  and  responsibility  the  sum  of  $816,  being  a commission  of 
one-eighth  per  cent,  on  the $652,000.  On  amotion  to  revise  the  taxation 
and  disallow  this  amount  : Held,  that  it  was  a matter  entirely  within 
the  Master’s  discretion,  and  the  Court  refnsel  to  interfere. 

In  this  term,  May  19th,  1876,  W.  R.  Mulock  obtained  a 
rule  nisi  calling  on  the  attorneys  to  shew  cause  why  a rule 
.should  not  be  granted  disallowing  an  item  of  $815  in  their 
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bill  of  costs,  commission  allowed  by  the  Master, and  directing 
a revision  of  taxation  disallowing  the  same. 

It  appeared  that  an  English  company,  The  Western  of 
Canada  Oils,  Land,  and  Works  Company,  (limited),  had 
agreed  to  purchase  several  thousand  acres  of  land  in 
Canada:  that  the  attorneys  received  between  $600,000 
and  $700,000  from  England,  to  be  applied  in  the  purchase: 
that  they  lodged  this  money  in  a bank  to  their  own  credit, 
and  the  interest  allowed  by  the  bank,  $361,  was  credited 
to  the  clients  : that  the  property  was  taken  in  various 
parcels,  and,  as  the  titles  were  approved,  the  money  was 
paid  in  34  different  payments,  extending  over  several 
months. 

The  conveyancing  charges  were  regularly  made  on  every 
parcel,  and  attendances  to  pay  the  money,  &c. 

The  Taxing  Master  had,  after  hearing  all  that  the  parties 
could  urge,  allowed,  besides  the  other  charges,  one  item 
of  $815,  being  a commission  of  one-eighth  per  cent,  on 
$652,000,  the  amount  paid  over  by  the  attorneys.  This 
was  the  item  complained  of. 

In  this  term,  June  3rd,  1876,  Robinson,  Q.C.,  shewed 
cause.  The  attorneys  were  clearly  entitled  to  some  com- 
mission, as  it  is  shewn  they  incurred  great  responsibility, 
and  therefore  it  was  merely  a matter  for  the  discretion  of 
the  Master  as  to  what  the  amount  of  the  commission  should 
be.  The  Court,  under  the  circumstances,  will  not  interfere  : 
Harman  v.  Johnston,  17  Jur.  1096  ; Gray  on  Costs,  504; 
Marshall  on  Costs,  2nd  ed.,  327. 

J.  K.  Kerr,  Q.  C.,  and  W.  R.  Mulock,  contra.  It  is  not 
denied  that  if  it  were  shewn  that  the  attorneys  were  entitled 
to  some  commission  the  Court  would  not  interfere  with  the 
exercise  of  the  Master’s  discretion  as  to  the  amount ; but 
what  is  contended  for  here  is,  that  they  cannot  recover  any 
commission  at  all.  The  attorneys  were  paid  all  their  charges 
on  passing  the  titles,  which  were  not  complained  of 
and  would  include  all  the  trouble  and  responsibility  they 
were  put  to  in  the  matter.  The  only  labour  for  which  the 


IN  RE  ATTORNEYS,  ETC. 


497 


commission  can  be  charged  is  the  mere  drawing  of  the 
cheque.  If  commission  should  be  allowed  here,  then  in 
every  case  in  which  an  attorney  employed  to  carry  out  a 
purchase  is  given  the  purchase  money  to  pay  over  when 
the  purchase  is  completed,  on  paying  over  the  money  he 
will  be  entitled  to  charge  commission.  The  cases  in  which 
commission  has  been  allowed  are  where  trustees  for  the 
investment  of  money  are  responsible  for  its  safe  invest- 
ment. Here  there  was  no  such  responsibility;  the  lands 
had  all  been  purchased,  and  all  the  attorneys  had  to  do  was, 
to  pay  over  the  moneys  as  soon  as  they  were  satisfied  with 
the  titles  : Re  Richardson , 3 Chan.  Chamb.  144 ; Morgan 
& Davey  on  Costs,  304 ; Pince  v.  Beattie , 11  W.  It.  979. 

June  28th,  1876.  Hagarty,  C.  J.,  delivered  the  judg- 
ment of  the  Court. 

We  have  looked  through  several  of  the  cases. 

In  Barton  v.  Burton,  29  L.  J.  N.  S.  Ex.  291,  Pollock,  C.B., 
says,  at  p.  293  : “ The  Court  never  interferes  with  the 
Master  s taxation,  except  to  correct  an  error  of  'principle 
into  which  he  may  have  fallen.  * * The  principle  of 

taxation  is  clear,  and  the  Master  will  find  no  difficulty  in 
applying  it ; but  it  is  for  the  Master  to  carry  it  out.” 

In  Knight  v.  Gravesend  R.  W.  Co.,  27  L.  J.  1ST.  S.  Ex.  8, 
Pollock,  C.  B.,  says,  at  p.  10 : “ Where  the  Master  has  made  a 
clear  mistake  in  point  of  principle  or  rule,  as,  for  example, 
in  not  allowing  the  expenses  of  a witness  material  and 
necessary  to  the  party,”  &c.,  “ or  has  fallen  into  an  obvious 
error  of  calculation,”  &c.,  “ then  the  Court  wrill  interfere, 
— but  merely  to  lay  down  the  right  principle  or  rule. 
Where,  however,  the  Master  has  exercised  his  discretion 
on  the  whole  case,  the  Court  is  not  in  the  habit  of 
interposing  to  correct  his  decision,  for  the  Masters 
have  far  more  experience  in  the  exercise  of  such 
discretion  as  to  the  taxation  of  costs,  than  any  Judge  can 
have  had.  All  that  the  Court  can  do  is,  to  correct  any 
erroneous  principle  or  rule  that  may  have  been  acted  on 
by  the  Master.  * * If,  however,  he  has,  in  fact,  exercised 
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his  discretion  in  the  matter,  we  shall  not  review  his  deci- 
sion, as  we  cannot  see  that  it  was  manifestly  wrong.  And 
whether  he  has  done  so  or  not,  we  will  ascertain  by  refer- 
ence to  him.  If  he  has  done  so,  we  shall  decline  to  re-enter 
into  the  matter.” 

Upon  reference  to  the  Master,  it  was  found  that  he  had 
exercised  his  discretion,  whereupon — Per  Curiam — “ That 
makes  an  end  of  the  matter.  We  shall  not  interfere.” 

In  Pobjoy  v.  Rick,  27  L.  J.  N.  S.,  Ex.  10,  by  the  Court? 
at  p.  11,  “ The  Masters  are  the  constituted  authorities  as 
to  questions  of  costs,  and  this  Court  never  interferes  in 
what  may  be  called  matters  of  detail.  It  only  settles 
principles.  If  there  had  been  a deviation  from  right 
principle,  we  should  have  granted  a rule  to  review  the 
taxation,  or  if  a strong  case  to  shew  error  had  been  made 
out  ; but  the  matter  having  already  been  before  a Judge 
as  to  the  point  of  principle,  and  it  having  been  sent  back 
to  the  Master,  we  cannot  send  it  back  to  him  again  upon 
a disputed  question  of  fact  with  an  additional  affidavit.” 

Marshallou.  Costs,  2nd  ed.,  327,  contains  a summary  of  cases. 

We  have  called  on  the  Master  for  a report,  which  is 
annexed  to  this  judgment. 

When  legal  practitioners  make  a claim  for  services  in  the 
investigation  of  title,  drawing  deeds,  and  receiving  and 
paying  over  moneys  on  behalf  of  a client,  the  latter  may 
require  his  bill  to  be  taxed.  If,  without  taxation,  a suit 
had  been  brought,  at  the  trial  the  amount  would  be  arrived 
at  on  the  quantum  meruit,  after  hearing  skilled  witnesses 
as  to  the  usual  amount  charged  for  such  or  similar  services. 
We  have  no  tariff  binding  on  us,  although  we  understand 
that  amongst  professional  gentlemen  engaged  in  convey- 
ancing, there  is  a general  tariff  or  set  of  ascertained  charges. 

When  it  becomes  the  Master’s  duty  to  tax  such  a bill,  he 
has  to  inform  himself  in  the  best  way  he  can  as  to  the 
proper  amount  to  allow.  He  has  his  own  general  knowledge 
and  experience  to  rely  on.  He  can  receive  affidavits  from 
skilled  witnesses,  he  could  consult  other  taxing  officers,  &e., 
and  ultimately  form  his  judgment  as  best  he  could. 
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We  have  no  means  of  holding  that  his  decision  is  in- 
correct. 

If  a jury  had,  on  proper  testimony,  found  a verdict  for 
the  plaintiff  to  the  amount  found  by  the  Master,  on  a 
motion  for  a new  trial,  we  could  only  interfere  on  being 
shewn  that  the  verdict  was  clearly  against  evidence  or  the 
weight  of  evidence. 

We  cannot,  on  the  materials  now  before  us,  review  the 
Master’s  taxation. 

We  find  no  principle  or  rule  of  decision  violated.  We 
find  no  plain  error  or  mistake.  We  are  in  fact  asked  to 
say  that  he  has  awarded  too  much,  without  any  of  the 
materials  before  us  which  guided  him  in  his  decision. 

We  express  no  opinion  sanctioning  the  charging  of  com- 
mission on  the  investment  or  receipt,  or  custody  or  dis- 
bursement of  money. 

No  such  question  calls  for  decision.  There  are  cases  in 
which  it  may  be  difficult  to  arrive  at  the  quantum  meruit , 
except  by  considering  the  amount  involved  and  calculating 
a reasonable  remuneration  on  the  principle  of  a small  per- 
centage or  commission. 

The  Court  must  necessarily  possess  a general  jurisdiction 
over  the  Taxing  Master  in  all  matters,  to  prevent  any  posi- 
tive wrong  to  parties  or  suitors. 

If  charges  clearly  exorbitant  or  improper  were  made  and 
allowed,  the  parties  ought  not  to  be  without  remedy. 
When  such  case  may  arise,  we  can  deal  with  it.  Here, 
there  is  no  reason  to  believe  that  anything  unreasonable 
has  been  done. 

We  are  satisfied  that  we  cannot  interfere. 

Rule  discharged. 


The  following  is  the  report  of  M.  B.  Jackson,  Esquire, 
the  Master  of  the  Court  of  Common  Pleas,  referred  to  in 
the  above  judgment : — 
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In  ike  Court  of  Common  Pie  is. 

Re , Gentlemen,  &c. 

To  the  Honorable,  the  Chief  Justice  and  Judges  of  the 
Court  of  Common  Pleas. 

The  Master  has  the  honor  to  report  to  this  honorable 
Court,  in  the  matter  of  the  above  taxation,  as  follows  : 

That  on  the  taxation  of  the  bill  in  the  above  matter,  the 
client  and  the  attorneys  were  duly  represented  by  their 
respective  attorneys. 

That  in  support  of  the  items  in  said  bill,  the  attorneys 
produced  the  abstracts  or  memoranda  of  title  made  by  them 
on  the  investigation  of  each  title  charged  for,  and  accom- 
panied each  with  verbal  explanations  as  to  the  intricacy 
or  otherwise  of  each,  and  the  difficulties  attending  each 
title,  the  time  it  took,  and  all  other  facts  bearing  on  the 
charge  made.  A number  of  original  deeds  and  conveyances 
were  also  produced. 

That  the  attorney  contesting  the  bill  admitted  all  the 
verbal  statements  and  representations  made  by  the  attorneys 
in  support  of  said  bill,  and  seemed  generally  satisfied  as 
to  the  allowance  made  for  each  item,  only  contesting  a few 
of  them. 

That  the  business  done  by  the  attorneys  was  of  an 
important  and  responsible  nature,  involving  the  investigation 
of  a great  many  titles,  the  conducting  of  negociations  or 
proceedings  before  Parliament,  and  otherwise,  and  also  the 
expenditure  of  $652,000. 

That  the  attorneys  allowed  their  clients  $361.50,  interest 
received  by  them  from  the  bank  on  the  deposit  of  the 
above  mentioned  items. 

That  the  attorneys  charged  their  clients  a sum  of  $815,  as 
and  for  an  eighth  per  cent,  on  said  sum  of  $652,000. 

That,  after  consulting  with  a number  of  professional 
gentlemen  in  the  city  as  to  the  practice  prevailing  in  such 
cases,  and  whether  it  would  be  reasonable  that,  under  the 
circumstances  of  this  case,  an  extra  allowance  should  be 
made  to  the  attorneys  for  their  care,  labour,  and  responsi- 
bility connected  with  this  matter,  whether  such  amount  was 
fixed  by  a per  centage  or  otherwise,  I came  to  the  conclusion 
that,  under  all  the  circumstances,  the  said  charge  of  $815, 
was  a fair  and  reasonable  one  ; but  I would  specially  guard 
myself  against  having  established  thereby  such  a precedent 
as  the  learned  counsel  for  the  client  contended  on  the 
argument  of  the  rule  nisi  for  a revision  in  this  cause  I had 
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done — that  is,  that  in  case  of  an  attorney  conducting  the 
legal  proceedings  connected  with  a purchase  by  his  client, 
and  his  client  having  left  with  him  the  money  to  pay  on 
the  purchase  when  completed,  the  attorney  would  he 
entitled  to  a percentage  on  paying  it  over.  This  I did  not 
do.  Every  case  would  have  to  stand  on  its  own  merits, 
and  any  amount  allowed  is  not  allowed  as  a percentage, 
although  a percentage  might  be  resorted  to  to  help  to  fix 
the  amount  to  he  allowed. 

That  the  attorney  s’  bill  appeared  to  me  a fair  and  reason- 
able one,  and  in  a number  of  instances  I would  have  allowed 
more  than  was  charged  for  the  sums  rendered,  had  a larger 
charge  been  inserted  in  the  bill  therefor. 

That  being  desirous  that  both  Common  Law  Courts 
should  be  in  accord  in  such  matters,  I submitted  my  deci- 
sion therein  to  Mr.  Dalton,  clerk  of  the  Crown,  Queen’s 
Bench,  who  entirely  agreed  with  me  as  to  its  correctness. 

(Signed)  M.  B.  Jackson, 

Clerk,  Crown,  C.  P. 

26tli  June,  1876. 


Halpin  y.  Calder. 

Public  schools — Union  of  sections  in  different  townships — Power  to  form 
—37  Vic.  ch 28,  0. 

Held , that  under  the  Public  School  Act  of  1874,  37  Vic.  ch.  28,  0.,  no  power 
is  given  for  the  formation  of  a union  school  section  out  of  sections  in 
different  towuships. 

Where,  therefore,  such  section  was  formed  and  a rate  levied  therein,  for 
which  the  plaintiff’s  goods  were  seized  : Held,  that  such  rate  was  illegal, 
and  the  plaintiff  entitled  to  succeed  in  replevin. 

Beplevin,  for  a horse. 

Plea : not  guilty. 

Avowry : setting  up  that  the  plaintiff,  possessed  of 
certain  property,  was  a ratepayer  in  respect  thereof,  &c. : 
that  certain  persons  were  lawfully  appointed  school  trustees 
of  union  school  section  one  and  five,  in  North  Oxford  and 
East  Nissouri,  in  the  County  of  Oxford,  for  the  year  1875, 
and  the  plaintiff’s  land  is  within  that  section, — setting  out 
the  levying  of  a rate  for  school  purposes,  and  the  appoint- 
ment of  the  defendant  as  collector  : that  the  plaintiff’s  rate. 
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$6.89,  was  duly  demanded,  and  a levy  was  made  after  four- 
teen days,  and  a seizure  of  the  goods  as  a distress,  &c.,  quoe 
sunt  eadem. 

The  plaintiff  joined  issue  on  the  avowry,  and  also 
replied : 2.  That  the  parties  named  were  not  lawfully 
appointed  trustees,  as  alleged.  3.  That  there  was  no  such 
union  school  section,  as  alleged.  4.  That  the  school  rate 
was  not  levied  according  to  law. 

Issue. 

The  cause  was  tried  before  Patterson,  J.,  without  a jury, 
at  Woodstock,  at  the  Spring  Assizes  of  1876. 

At  the  trial  everything  was  admitted,  except  that  the 
union  school  section  was  properly  formed. 

Prior  to  September,  1874,  the  school  section  number  one 
of  North  Oxford,  and  number  five  of  East  Nissouri,  were 
separate  school  sections, being  contiguous  in  the  same  county. 

On  that  day  there  was  a meeting  of  the  reeves  of  East 
Nissouri  and  North  Oxford,  and  the  county  inspector  of 
schools.  The  majority  passed  a resolution — the  North 
Oxford  reeve  dissenting — that  this  union  school  section  be 
formed,  giving  its  boundaries. 

At  a meeting  held  13th  of  January,  1875,  the  persons 
named  in  the  avowry  were  appointed  school  trustees  of  the 
union  section. 

It  was  also  admitted  that  if  the  section  was  properly 
formed,  then  the  plaintiff  must  fail. 

The  learned  Judge  reserved  his  opinion,  and  afterwards 
entered  a verdict  for  the  plaintiff. 

The  following  is  the  judgment  delivered  by  the  learned 
J udge : — 

“ I am  of  opinion  that  the  statute  of  1874,  37  Vic.  ch.  28, 
sec.  50,  0.,  does  not  give  power  to  form  a union  school  section, 
though  after  reading  those  parts  of  the  statute  which  affect 
the  question,  I cannot  say  that  the  Legislature  has  been 
much  more  successful  in  this  than  in  former  school  Acts  in 
expressing  its  meaning  so  as  leave  no  room  for  doubt. 

“ The  provisions  of  the  Act  of  1874  appear  to  differ  from 
those  of  former  Acts  respecting  union  of  school  sections. 
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From  the  opportunity  I have  had  ot  now  looking  at  the 
statutes,  I believe,  though  I cannot  be  sure  that  I have  not 
overlooked  any  enactment,  that  the  history  of  union  school 
sections  is  as  follows  : — 

“By  13  & 14  Vic.  ch.  48,  sec.  18,  union  scho.ol  sections, 
consisting  of  parts  of  two  or  more  townships,  were  author- 
ized to  be  formed  and  altered  by  the  reeves  and  the  local 
superintendents  of  the  townships.  By  16  Vic.  ch.  185,  sec. 
17,  an  amendment  was  made,  which  is  said  by  Burns,  J., 
in  Ness  and  Municipality  of  Saltfleet , 13  U.  C.  B.  408,  at 
p.  427,  to  have  transferred  that  power  to  the  councils.  But 
in  Consol.  Stat.  U.  C.,  ch.  64,  secs.  45  & 47,  both  provisions 
are  preserved.  By  sec.  45  the  reeves  and  superintendents 
may  form  and  alter  union  sections,  and  by  sec.  47  each 
township  council  may  detach  from  the  union  that  part 
which  is  in  its  township,  giving  either  an  overruling  or  at 
least  a concurrent  power  of  altering. 

“In  1860,  by  23  Vic.  ch.  49,  sec.  5,  secs.  45  and  46  of  the 
Consol.  Stat.  U.  C.  ch.  64,  are  amended,  but  I do  not  read 
the  amendment  as  doing  more  than  extending  the  power 
to  making  unions  between  a section  in  a township  and 
parts  of  a town  or  village,  leaving  the  law  as  to  union  of 
sections  in  two  townships  just  where  it  was. 

“ The  Act  34  Vic.  ch.  33,  sec.  18,  0.,  (1870-71)  made  it  the 
duty  of  the  county  inspectors,  on  the  formation  of  a union 
section,  to  transmit  a copy  of  the  resolution  by  which  the 
formation  or  alteration  was  made  to  the  clerk  of  the  muni- 
cipality, (in  the  singular),  affected  by  the  alteration.  And 
it  authorized  the  county  inspector  to  call  the  meeting  of 
reeves  and  township  superintendents,  which  duty  had, 
under  the  Consol.  Stat.  belonged  to  any  two  of  the  reeves. 

“ Township  councils  had  always  had  power  under  13  & 14 
Vic.  ch.  48,  sec.  18,  and  Consol.  Stat.  U.  C.  ch.  64,  sec.  42, 
to  unite  sections  in  the  same  township. 

“The  Act  of  1874,  37  Vic.  ch.  28,  sec.  46,  0.,  re-enacts 
the  duty  of  township  te  councils  to  uni  two  or  more  sections 
into  one,  on  a requisition  of  a meeting  held  in  each  section. 

“ This  refers,  I think,  only  to  unions  of  sections  both  of 
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which  are  in  the  same  township  ; and,  I think,  this  is  the 
view  taken  by  Sir  J ohn  Beverley  Robinson  in  Ness  and 
The  Municipality  of  Saltfleet , 13  U.  C.  R.  408. 

“The  subject  of  alteration  or  union  of  sections,  which  are 
not  in  the  one  township,  is  dealt  with  in  secs.  50,  51  & 52, 
and  sec.  84. 

“ In  sec.  84,  which  relates,  not  to  two  townships,  but  to 
the  union  of  a town  or  village  with  a township,  it  is  directly 
enacted  that  part  of  a township,  and  an  adjoining  town  or 
village,  may  be  united  by  the  reeves  or  deputy  reeves, 
county  inspector  or  inspectors,  and  a person  appointed  by 
the  public  school  board  concerned,  or  (which  perhaps  means 
as)  its  representative  for  this  purpose,  and  that  the  alter- 
ation, (which  is  an  appropriate  word  to  describe  a newly 
effected  union),  shall  be  made  by  a majority  of  the  persons 
present  at  the  meeting. 

“ In  the  case  of  two  townships,  there  is  no  direct  power 
given  to  unite  two  sections  which  have  not  been  united 
before. 

“ Section  50  deals  with  existing. unions,  and  provides  only 
for  alterations  in  them;  and,  if  it  even  gives  power  to  make 
alterations,  it  is  in  language  not  well  adapted  to  the  pur- 
pose. It  is  not  the  direct  authority  given  by  the  former 
Acts,  and  given  by  section  84  of  this  Act.  The  language 
is  : “ Every  alteration  in  the  boundaries  of  a union  school 
section  or  division  shall  be  made,  in  the  case  of  the  townships, 
by  the  reeves  or  deputy  reeves  of  the  township,  and  the 
inspector  of  the  county  or  counties;  and  in  the  case  of  towns 
and  villages,  by  the  reeves  and  deputy  reeves,  the  county  in- 
spector or  inspectors,  and  a person  appointed  by  the  pub- 
lic school  board  as  its  representative  for  this  purpose ; and 
the  alteration  is  to  be  made  by  a majority  of  the  said  per- 
sons who  may  be  present  at  a lawful  meeting  called  for 
that  purpose. 

“The  defendant’s  counsel  argued  that  “alteration”  in  this 
section  must  be  read  as  meaning  or  including  “ formation,’ 
and  refers  to  section  52,  as  supporting  this  contention. 

“I  do  not  take  that  view.  Sections  51  and  52  are  not 
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confined  in  their  operation  to  the  same  subject  as  section 
50.  They  extend  also  to  the  subject  of  section  84,  as  is 
evident,  not  only  from  the  use  of  the  word  formation  in 
section  52,  and  the  absence  of  any  other  provision  for  giv- 
ing notice  of  any  union  formed  under  section  84,  but  par- 
ticularly from  the  wording  of  section  51,  which  relates  to 
unions  between  parts  of  a township  and  parts  of  an  ad- 
joining town  or  village,  which  section  50  does  not  relate  to. 

“ I cannot  find  anywhere  in  the  statute  authority  for 
uniting  two  sections  in  different  townships,  or  in  any  case, 
except  when,  as  under  section  46,  the  two  are  in  the  same 
township,  or  where,  as  under  sec.  84,  one  is  in  a township 
and  the  other  in  a town  or  village. 

‘f  If  section  46  could  be  held  to  extend  to  sections  in  two 
different  townships,  the  defendant  in  this  case  would 
equally  fail,  as  the  union  in  question  was  not  made  by  the 
council. 

“ It  was  probably  a wise  provision  to  confine  the  power 
under  section  50  to  altering  the  boundaries  of  existing 
union  sections,  rather  than  to  extend  it  to  the  formation  of 
unions;  as  the  majority  clause,  which  I think  appears  for 
the  first  time  in  this  statute,  gives  power  to  unite  a section 
with  an  adjoining  one  against  the  will  of  the  reeves  of  the 
township,  and  without  the  consent  of  anyone  in  the  sec- 
tion. 

“ I enter  a verdict  for  the  plaintiff.” 

In  this  term,  May  18th,  1876,  8.  Richards.  Q.C.,  obtained 
a rule  nisi  to  enter  a verdict  for  the  defendant  on  the  law 
and  evidence,  on  the  ground  that  the  union  school  section 
was  properly  established,  and  that  the  taking  and  detention 
were  justified. 

During  the  same  term,  June  2nd,  1876,  Ball,  Q.C.,  shewed 
cause.  There  is  no  power  under  the  Public  School  Act  of 
1874,  37  Vic.  ch.  28,  0.,  for  the  formation  of  a union  of  school 
sections  in  different  townships.  Section  46  only  applies  to 
a union  of  sections  in  the  same  township,  and  section  84 
applies  merely  to  a union  of  a township  section  with  a town 
64 — vol.  xxvi.  c.p. 
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or  village.  Section  50  is  relied  upon  by  the  defendant  as 
giving  the  necessary  power;  but  the  words  used  “Every 
alteration  in  the  existing  boundaries,”  &c.,  merely  refers  to 
the  alteration  of  existing  unions,  but  does  not  authorize 
the  formation  of  new  ones.  Proper  and  The  Corporation  of 
Oakland,  34  U.  C.  R 266,  decided  on  the  previous  Act,  34 
Vie.  ch.  33,  0.,  and  the  cases  there  cited,  shew  that  altera- 
tion does  not  include  formation.  The  fact  also  of  express 
power  for  the  purpose  being  given  in  the  Consol.  Stat.  U. 
C.  ch.  64,  sec.  45,  and  left  out  in  the  present  Act,  and  also 
the  Consol.  Stat.  requiring  the  decision  to  be  unanimous,, 
shews  that  the  power  was  not  intended  to  be  given  under 
the  present  Act. 

S.  Richards,  Q.C.,  contra.  The  authority  given  under 
section  46  would  apply  to  this  union  ; but  even  if  it  should, 
be  held  to  apply  only  to  sections  in  the  same  township, 
section  50  would  give  the  necessary  power;  for  although 
it  only  contains  the  word  “alteration,”  this  must  be  read 
as  including  formation.  The  use  of  the  word  formation  in 
section  52  shews  that  the  intention  was  to  give  the  power. 
Sections  112,  113,  and  114,  are  to  the  same  effect.  The 
whole  Act  must  be  read  together,  and  the  only  proper  con- 
struction is,  that  the  Legislature  intended  that  such  power 
should  exist:  Maxwell  on  Statutes,  214,  215. 

June  28th,  1876.  Hagarty,  C.  J. — We  have  had  the 
advantage  of  reading  the  very  careful  judgment  pronounced 
by  the  learned  Judge  at  the  trial,  containing  a full  review 
of  the  legislation  on  this  point.  He  decided  against  the 
validity  of  the  union  section. 

The  Act  of  1874,  37  Vic.,  ch.  28,  O.,  professes  to  amend  and 
consolidate  the  public  school  law.  It  was  passed  24th 
March,  1874.  It  repeals  (sec.  191),  in  terms,  the  Con- 
solidated School  Act  of  1859,  also  23  Vic.,  ch.  49  (1860), 
and  34  Vic.,  ch.  33,  0. 

Except  in  the  case  of  unorganized  townships,  (sec.  39), 
there  is  no  express  provision  for  the  formation  of  any 
union  school  section  of  parts  ot  different  townships,  and 
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yet  it  is  impossible  to  read  the  Act  without  perceiving  that 
some  clauses  are  framed  as  if  such  power  had  been  given. 

The  Act  of  1860,  23  Vic.,  ch.  49,  sec.  5,  provides  that 
such  a union  section  of  parts  of  two  or  more  townships,  or 
parts  of  a township,  and  any  town  or  incorporated  village, 
may  be  formed  and  altered  by  the  reeves  and  local  super- 
intendent or  superintendents  of  the  townships  out  of  parts 
of  which  such  sections  are  proposed  to  be  formed  ; in  the 
other  cases  by  the  reeves,  local  superintendent,  and  board 
of  school  trustees. 

Then  in  1870-1,  34  Vic.  ch.  33,  sec.  18,  0.,  provides  that  on 
the  formation  or  alteration  of  a union  school  section  under 
the  5th  clause  of  the  Act  of  1860,  the  county  inspector 
shall  do  certain  acts.  Both  these  Acts,  as  already  noticed, 
are  repealed. 

We  are  driven,  it  seems,  wholly  to  the  last  Consolidated 
Act  to  ascertain  if  it  gave  power  to  form  this  union. 

Under  the  head  of  “ Duties  and  Powers  of  Township 
Councils,”  section  46  enables  the  township  council  to  form 
portions  of  the  township  into  school  sections,  and  to  unite 
two  or  more  sections  into  one,  subject  to  the  approval  of  the 
ratepayers.  Section  50  provides  that  “ Every  alteration 
in  the  boundaries  of  a union  school  section  or  division 
shall  (under  the  restrictions  imposed  by  this  Act)  be  made, 
in  the  case  of  townships,  by  the  reeves  and  deputy  reeves 
of  the  townships  and  the  inspector  of  the  county  or 
counties,  and  in  the  case  of  towns  and  villages  by  the 
reeves,  county  inspector  or  inspectors,  and  a person 
appointed  by  the  public  school  board.” 

Section  52  provides  that  on  the  formation  or  alter- 
ation of  a union  school  section  or  division,  under  the 
authority  of  this  Act,  the  county  inspector  concerned  shall 
transmit  a copy  of  the  resolution  by  which  the  formation 
or  alteration  was  made  to  the  clerk  (not  the  clerks)  of  the 
muncipality  affected  by  the  resolution. 

It  was  urged  that  the  formation , here  referred  to,  is  that 
of  a portion  of  a township  with  a town  or  village,  and  not 
of  two  townships.  The  use  of  the  singular  number  in 
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section  52  is  relied  on.  Section  53  also  speaks  of  the 
mayor,  reeve,  or  deputy  reeve  of  the  municipality  con- 
cerned, and  of  the  county  inspector,  who  shall  annually 
equalize  the  assessment  of  every  union  school  section  or 
division. 

Section  84  declares  that  “ Part  of  a township,  or  parts  of 
townships,  and  an  adjoining  town  or  village,  may  he  united 
by  the  reeves  or  the  deputy  reeves,  county  inspector  or 
inspectors,  and  a person  appointed  by  the  public  school 
board  concerned.”  This  seems  the  only  direct  formative 
power  as  to  union  school  sections. 

This  cannot  help  these  defendants.  It  provides,  no  doubt, 
as  to  parts  of  different  townships,  but  we  can  hardly  read 
it  as  a separate  power  to  unite  two  such  parts,  without 
doing  violence  to  the  words.  The  assent  of  the  appointee 
of  the  public  school  board  is  required.  The  clause  is 
headed  “ Union  of  town  or  village  with  township.”  Sub- 
sec. (d),  makes  the  same  provisions  for  equalizing  the  assess- 
ment, as  already  quoted  in  sec.  53. 

Section  112  prescribes  the  duties  of  county  inspectors. 

Sub-sec.  13  (as  one  of  them)  “ To  call  and  attend  the  meet- 
ings authorized  to  be  held  by  this  Act,  for  the  formation  or 
alteration  of  the  boundaries  of  union  school  sections  or 
divisions,  and  for  the  annual  equalization  of  their  assess- 
ments.” 

Sub-sec.  14,  “ To  give  the  notice  to  the  township  clerk  and 
to  the  school  trustees  in  regard  to  the  formation  or  any 
alteration  in  boundaries  of  union  school  sections  or  divisions 
as  required  by  this  Act.” 

Mr.  Richards  pressed  upon  us  that  we  ought  by  reason- 
able intendment,  and  the  rules  governing  the  construction 
of  statutes,  to  assume  that  this  Act  neccessarily  does 
provide  for  the  formation  of  these  union  sections. 

I feel  great  difficulty  in  acceding  to  this  view.  Wher- 
ever formation  of  a union  section  is  spoken  of,  the  words 
may  be  referred  to  the  kind  of  union  sections  authorized 
by  the  84th  section,  and  therefore  full  effect  may  be  given 
to  them.  When  this  special  kind  of  union  section  is 
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mentioned,  it  is  merely  alteration,  not  formation,  that  is 
authorized. 

We  may  have  an  opinion  that  it  is  a mere  omission  in 
the  late  Act.  But,  on  the  other  hand,  it  may  be  that  the 
Legislature  did  not  intend  to  continue  the  power  of  uniting 
portions  of  townships,  although  permitting  their  alteration. 

I do  not  think  we  can  accede  to  the  defendant’s  argument. 

I arrive  at  the  same  conclusion  as  the  learned  Judge  at 
the  trial. 

Gwynne,  J. — The  statute  in  question,  as  it  appears  to 
me,  creates,  to  say  the  least,  a very  grave  doubt  as  to  its 
being  the  intention  of  the  Legislature  that  thereafter  a 
union  school  section  should  be  formed  under  the  circum- 
stances and  in  the  manner  in  which  it  is  contended  that 
the  new  union  school  section  sought  to  be  established  in 
this  case  has  been  formed ; and  where  arbitrary  powers  of 
this  nature  are  asserted,  in  virtue  of  the  authority  of  an 
Act  of  Parliament,  if  the  Act  leave  the  matter  in  doubt,  I 
am  of  opinion  that  our  proper  course,  indeed  our  only 
course,  is,  to  hold  that  the  statute  does  not  confer  the 
power  insisted  upon. 

Galt,  J.,  concurred. 

Rule  discharged. 
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Westover  v.  Turner,  The  Grand  Trunk  Railway 
Company,  Garnishees. 

•Garnishee  summons  against  JR.  W.  Co.  — “ Live  and  carry  on  business” — 32 
Vic.  ch.  23,  sec.  7,  O. — Imp.  Act^-\Q  Vic.  ch.  95,  sec.  60 — Construction. 

Held,  fol’owing  Ahrens  v.  McGilligat,  23  C.  P.  171,  that  a railway  com- 
pany does  not  “ live  and  c;trry  on  business,”  within  the  meaning  of  32 
Vic.  ch.  23,  sec.  7,  0.,  at  any  other  place  than  its  head  office  at  which 
its  business  is  carried  on. 

Held,  also,  that  the  fact  of  the  railway  company  having,  in  addition  to  its 
local  station,  a factory  for  the  making  and  repair  of  the  rolling  stock 
used  on  the  road,  and  employing  a number  of  workmen  therein,  did  not 
bring  such  place  within  the  section. 

The  Imp.  Act,  9-10  Vic.  ch.  95,  sec.  60,  commented  on. 

This  was  a motion  by  way  of  appeal  from  an  order  of 
Wilson,  J.,  in  Chambers,  discharging  a summons  obtained 
at  the  suit  of  the  garnishees  for  a prohibition  against  the 
Judge  of  the  First  Division  Court  of  the  county  of  Brant, 
from  proceeding  with  a garnishee  summons  against  the 
Grand  Trunk  Railway  Company,  under  the  Ontario  Act, 
32  Vic.,  ch.  23,  sec.  7.  The  ground  on  which  the  prohibi- 
tion was  moved  for  was,  that  the  company  “lives  and 
carries  on  business  at  Montreal,”  in  the  province  of  Quebec, 
where  the  head  office  of  the  said  company  is,  and  not  at 
the  town  of  Brantford,  in  the  said  first  oi vision,  where  the 
company  have  a local  station  for  the  sale  of  tickets,  and 
the  reception  of  goods,  and  a factory  for  the  making  and 
repairing  of  the  rolling  stock  used  on  the  railway. 

In  this  term,  May  22nd,  1876,  Hagel  shewed  cause. 
The  present  case,  as  pointed  out  by  the  County  Court 
Judge,  is  distinguishable  from  'Ahrens  v.  McGilligat , 23  C. 
P.  171.  In  that  case  it  was  shewn  that  Berlin  was 
merely  a way-station,  while  here  it  is  proved  that  at 
Brantford  the  company  carried  on  a special  business  as 
manufacturers,  employing  a large  number  of  men.  Our 
Act,  32  Vic.  ch.  23,  sec.  7,  is  also  different  from  the  English 
Act.  The  English  Act  uses  the  words  “carry  on  chis’ 
business,”  while  our  Act  merely  says  “carry  on  business.*’ 
While  therefore  under  the  English  Act,  it  might  properly 
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be  construed  to  be  the  division  where  the  head  office  is, 
our  Act  has  a wider  signification,  and  would  include,  as 
here,  a place  where  a separate  and  distinct  portion  of  their 
business  is  carried  on.  It  must  also  be  considered  that  if  the 
prohibition  is  ordered,  the  head  office  of  the  company  being 
out  of  Ontario,  there  is  no  means  of  recovering  the  amount. 

Osier , contra.  This  case  cannot  be  distinguished  from 
Ahrens  v.  McGilligat,  23  C.  P.  171,  as  the  company  cannot 
be  said  to  carry  on  business  at  Brantford  any  more  than  at 
Berlin.  The  cases  clearly  shew  that  they  only  do  so  at 
their  head  office.  The  difference  in  the  Acts  cannot  have 
the  effect  contended  for.  In  order  to  have  that  effect,  it 
would  be  necessary  to  introduce  the  words  “some  of  the 
business,”  or  a “portion  of  the  business,”  and  the  fact  of 
the  plaintiff  being  without  remedy  can  make  no  difference. 
The  Legislature  may  never  have  intended  to  make  the 
Division  Courts  open  to  garnishee  proceeding  against  a 
company  like  the  GrandTrunk  Railway  Company : Attorney- 
General  v.  Alexander,  L.  R.  10  Ex.  20. 

June  28th,  1876.  Gwynne,  J.,  delivered  the  judgment 
of  the  Court. 

In  Alirens  v.  McGilligat , reported  in  23' C.  P.  171,  upon 
an  application  to  discharge  a summons  obtained  at  the 
suit  of  the  Grand  Trunk  Railway  Company,  for  a pro- 
hibition against  the  Judge  of  the  first  Division  Court  of 
the  County  of  Waterloo  from  proceeding  with  a garnishee 
summons  against  the  company  at  Berlin,  in  the  County  of 
Waterloo,  under  the  Ontario  Act  32  Vic.  ch.  23,  sec.  7,  Mr. 
Justice  Wilson,  before  whom  the  summons  was  heard,  was  of 
opinion  that  if  the  case  turned  solely  upon  the  construction 
to  be  put  upon  the  7th  section  of  the  Act,  the  prohibition 
should  issue,  upon  the  authority  of  Brown  v.  London  and 
North  Western  R.  W.  Co.,  4 B.  & S.  326 ; but  he  was  of 
opinion  that  by  force  of  the  69th  section  of  Consol.  Stat. 
TJ.  C.  ch.  19,  in  connection  with  the  17th  section  of  C.  L. 
P.  Act,  and  34  Vic.  ch.  12,  sec.  11,  0.,  that  the  prohibition 
should  be  refused. 
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We  were  of  opinion,  upon  that  case  being  brought  before 
us  upon  appeal,  that  the  latter  statutes  referred  to  related 
merely  to  practice  and  procedure,  and  could  not  affect  the 
question  raised  in  the  case,  which  was  one  of  jurisdiction ; 
and  we  agreed  with  the  learned  Judge,  upon  the  authority 
of  the  English  cases,  upon  the  construction  of  32  Vic.  ch. 
23,  sec.  7,  0.,  and  therefore  granted  a rule  for  a prohibition. 

In  the  case  now  before  us,  which  is  an  appeal  from  an 
order  of  Mr.  Justice  Wilson  discharging  a summons 
obtained  at  the  suit  of  the  same  company,  for  a prohibition 
against  the  Judge  of  the  County  Court  of  the  County  of 
Brant  from  proceeding  with  a garnishee  summons  against 
the  same  company,  under  the  same  Act,  32  Vic.  ch.  23,  sec. 
7,  for  the  same  want  of  jurisdiction,  the  learned  Judge  has 
expressed  the  opinion  that  the  railway  company  does  carry* 
on  business  at  Brantford,  under  the  facts  detailed  in  the 
judgment  of  the  learned  Judge  of  the  County  Court  of  the 
County  of  Brant,  within  the  meaning  of  32  Vic.  ch.  23, 
sec.  7. 

The  learned  Judge  of  the  County  Court  of  the  County 
of  Brant,  in  his  judgment  alluded  to,  drew  a distinction 
between  this  case  and  that  of  Ahrens  v.  McGilligat,  in  this, 
that  in  that  case  the  proceedings  were  instituted  against 
the  company  at  one  of  their  ordinary  stations,  namely, 
Berlin,  “ where,”  as  he  says,  “ it  does  not  appear  that  they 
carried  on  any  business  other  than  that  usually  pertaining 
to  a way  station,  while  here,  i.e.,  at  Brantford,  the  company 
actually  carries  on  the  business  of  manufacturers,  employ- 
ing, as  the  evidence  shews,  about  200  workman.”  The 
business  here  referred  to  is  the  making  and  repairing  of  the 
rolling  stock  used  upon  the  railway. 

We  cannot  concur  in  this  distinction  making  any  differ- 
ence in  principle  ; for,  firstly,  the  making  and  repairing  of 
rolling  stock,  &c.,  is  but  a part  of  the  general  business  of 
the  company,  and  in  Brown  v.  North-  Western  R.  W. 
Co.,  4 B.  & S.  326,  the  principal  English  authority  upon 
which  we  relied,  it  is  decided,  that  the  company’s  head  office 
being  at  Euston  Square,  the  County  Court  at  Chester  had 
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no  jurisdiction,  although  it  appeared  that  Chester  was  one 
of  the  largest  stations  of  the  North-Western  Railway 
Company,  who  had  five  railways  running  out  of  it,  three 
being  worked  by  them  alone,  and  two  by  them  in  conjunc- 
tion with  another  company,  the  business  of  the  company 
being  there  managed  by  a district  superintendent  and  a 
staff  of  clerks. 

In  that  case,  Blackburn,  J.,  says,  at  p.  335 : “ I think 
there  are  cases  in  which  a man  may  be  dwelling  or  carryings 
on  bnsiuess  in  more  places  than  one.  For  instance,  a man 
dwelling  as  a private  person  in  Surrey,  may  be  a partner  in 
a bank  in  London,  and  a merchant  at  Liverpool;  and  pro- 
bably a servant,  who  had  a cause  of  action  against  him  for 
improper  dismissal,  might  sue  him  at  any  of  those  places. 
Generally  speaking,  a man  carries  on  his  entire  business 
where  the  general  superintendence  of  it  is.  Carriers,  like 
Pickford  & Co.,  must  necessarily  send  persons  through 
every  County  Court  district  in  England,  but  the  County 
Court  in  which  to  sue  them  is  the  County  Court  of  the 
district  where  the  headquarters  of  their  business  is.” 

Then,  with  reference  to  a railway  company,  he  says:  “I 
agree  with  Hill,  J.,  in  Shields  v.  Great  Northern  R.  W. 
Co.,  7 Jur.  N.  S.  631,  that  they  carry  on  their  business 
at  the  place  of  general  management,  and  not  at  any  other 
though  it  may  have  a district  superintendent.  I do  not 
think  the  latter  case  comes  within  either  the  letter  or 
the  spirit  of  the  statute.” 

It  was  argued  also  before  us  that  there  is  a difference 
between  the  expression  of  our  Act  and  that  of  the  English 
Act,  which  distinguishes  this  case  from  Broivn  v.  North 
Western  R.  W.  Co.,  in  this,  that  in  the  English  Act  the 
expression  is  where  the  defendant  “ shall  dwell  or  carry  on 
his  business,”  whereas  in  our  Act  it  is  “carry  on  business,”' 
omitting  the  word  “ his.” 

I cannot  concur  that  there  is  any  force  either  in  this 
distinction.  The  words  “ carry  on  business  ” do  not  appear 
to  me  to  be  equivalent  to  “ carry  on  any  part  of  his  busi- 
ness,” any  more  than  are  the  words  “ carry  on  his  busi- 
65 — vol.  xxvi  c.p. 
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ness,”  and  unless  they  have  this  force,  there  is  nothing  in 
the  point,  as  decided  by  Brown  v.  The  North  Western  R. 
W.  Co.;  but  when  we  do  come  to  compare  the  English 
Act  with  our  Act  critically,  the  comparison  will,  as  it 
appears  to  me,  confirm  our  decision  in  Ahrens  v.  Mc- 
Gilligat,  rather  than  the  contrary. 

The  English  Act  is  9 & 10  Yic.  ch.  95,  the  60th  section 
of  which  says  : “Such  summons  may  issue  in  any  district 
in  which  the  defendant  or  one  of  the  defendants  shall 
dwell  or  carry  on  his  business  at  the  time  of  the  action,” 
&c.  Whereas  the  words  of  our  Act,  upon  which  this  case 
depends,  in  32  Yic.  ch.  23  sec.  7,  are  “ When  judgment 
has  not  been  recovered  for  the  claim  of  the  primary  creditor, 
he  may  cause  a summons  to  be  issued  out  of  the  Division 
Court  of  the  division  in  which  the  garnishee,  or  one  or 
more  of  them,  if  there  be  joint  garnishees,  live  or  carry  on 
business.” 

Strictly  speaking  the  word  “live”  is  inapplicable  to  a 
corporation.  The  corresponding  words  “reside,”  or  “ dwells,” 
as  applied  to  a corporation,  have  always  been  construed  as 
referring  to  the  place  where  the  head  office  of  the  corpora- 
tion is  held,  where  the  seal  is  kept,  the  board  of  directors 
meet,  and  the  principal  business  of  the  corporation  is  carried 
on  ; in  fact  the  same  construction  as  is  given  to  the  words 
““carry  on  their  business,”  in  reference  to  the  place  where 
they  do  carry  on  business. 

We  may,  therefore,  to  view  this  in  the  strongest  light  in 
favour  of  the  plaintiff’s  contention,  read  this  Clause  as  affect- 
ing a corporation,  omitting  the  word  live.  It  will  then  read, 
not  that  the  primary  creditor  “may  cause  a summons  to 
be  issued  cut  of  any  Division  Court  in  which,”  &c.,  con- 
formable with  the  like  expression  in  the  English  Act,  but — 
“may  cause  a summons  to  be  issued  out  of  the  Division 
Court  of  the  division  in  which  the  garnishees  carry  on 
business” — clearly  indicating,  as  it  appears  to  us,  that  the 
Legislature  contemplated  that  but  one  Division  Court  should 
have  jurisdiction  over  these  forms  of  action  against  a cor- 
poration like  a railway  company,  not  that  for  a debt  due 


WESTOVER  V.  TURNER. 


515 


by  a railway  compare  to  one  of  its  creditors,  the  several 
creditors  of  that  creditor  should  have  it  in  their  power  to 
bring  at  the  same  time,  against  the  company,  actions  in 
every  Division  Court  in  every  division  in  the  Province  in 
which  the  railway  company  transacts  any  of  its  business. 

We  are  not,  in  our  judgment,  warranted  in  extending  the 
jurisdiction  of  the  Division  Courts  by  putting  what  appears 
to  us  such  a forced  construction  upon  the  words  of  the 
Act.  The  words,  the  Division  Court  of  the  division  in 
which  the  garnishees  live  or  carry  on  business,  can,  in  our 
judgment,  only  have  a rational  construction  when  they  are 
held  to  be  limited,  as  regards  a railway  company,  to  the 
division  in  which  the  head  office  of  the  company  is,  and  the 
general  business  of  the  company  is  carried  on. 

It  is  contended,  as  an  argument  against  this  construction, 
that  if  it  prevail,  as  the  head  office  of  this  company  is  in 
Montreal,  they  cannot  be  made  garnishees  in  any  Division 
Court  in  Ontario. 

This  may  be  so,  and  it  may  be  that  the  Ontario  Legisla- 
ture never  contemplated  giving  jurisdiction  to  the  Division 
Courts  to  garnish  debts  due  by  a railway  company  not 
owing  its  existence  to  the  Legislature  of  Ontario,  or  due  by 
any  corporation  not  having  the  head  office  and  seat  of  its 
business  in  Ontario;  but  we  would  not  be  justified  to 
extend  the  words  of  the  Act — “ the  Division  Court  of  the 
division  in  which  the  garnishees  carry  on  business,”  to  read, 
“ every  Division  Court  in  every  division  in  which  the 
garnishees  carry  on  any  part  of  their  business,” — as  we 
should  have  to  do  in  order  to  give  jurisdiction  to  the 
Division  Court  exercising  jurisdiction  in  this  case. 

The  rule  will  be  to  set  aside  the  order  of  the  learned 
Judge  in  Chambers,  and  to  order  a writ  of  prohibition  to 
be  issued,  with  costs  to  be  paid  by  Westover,  the  primary 
creditor,  to  the  garnishees. 


Rule  absolute  for  prohibition. 
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Abernethy  v.  McPherson. 

Seduction — Action  by  person  in  loco  parentis— Loss  of  service — Evidence. 

In  an  action  of  seduction  brought  by  the  plaintiff,  the  husband  of  the 
seduced  girl’s  aunt,  it  appeared  that  the  girl  had  been  -entrusted  -when 
ten  years  of  age  to  the  aunt  by  her  mother,  who  died  in  1867,  her  father 
being  resident  in  the  United  States.  The  girl  then  lived  with  the  aunt, 
and  on  the  aunt’s  marriage  with  the  plaintiff  in  1871,  she  still  continued 
to  live  with  the  aunt  and  her  husband,  rendering,  but  without  any  con- 
tract of  hiring,  the  services  usually  rendered  by  a farmer’s  daughter  or 
servant,  until  September,  1878,  when  she  left  and  went  to  live  with  one 
W.  at  Guelph,  but  without  being  in  any  way  bound  to  him,  to  learn  the 
millinery  business  by  what  was  called  the  season,  lasting  from  September 
to  January,  and  from  April  to  July,  and  at  the  close  of  each  season 
returning  to  the  plaintiff  and  living  with  him  and  the  aunt  as  before.  In 
February,  1875,  while  residing  with  the  plaintiff  and  her  aunt,  on  her 
return,  she  was  seduced  by  the  defendant.  In  March  she  again  left  the 
plaintiff  and  returned  as  before  to  W.’s,  but  before  the  expiration  of  the 
season,  she  left  him  and  went  into  a millinery  establishment  in  Toronto 
on  the  same  terms  as  at  W.’s,  returning  in  September  to  the  plaintiff,  and 
living  as  before  with  him  and  her  aunt ; ahd  while  so  living  with  them, 
a child  was  born. 

Held,  that  there  was  sufficient  evidence  of  the  plaintiff  being  in  loco 
parentis,  and  of  loss  of  service  to  him,  to  entitle  him  to  maintain  the 
action,  and  to  recover  damages  beyond  the  mere  loss  of  service.  A non- 
suit was  therefore  set  as’de,  and  a verdict  entered  for  $400,  which  the 
jury  had  assessed  as  the  damages. 

This  was  an  action  brought  against  the  defendant  for 
the  seduction  of  Jessie  Hallock,  alleged  in  the  declaration 
to  have  been  at  the  time  of  the  seduction  the  servant  of 
the  plaintiff. 

The  defendant  pleaded,  1.  Not  guilty and  2.  That  the 
said  Jessie  Hullock  was  not  the  servant  of  the  plaintiff, 
as  alleged. 

The  cause  was  tried  before  Patterson,  J.,  and  a jury,  at 
Woodstock,  at  the  Spring  Assizes  of  1876. 

It  appeared  that  Jessie’s  father  was,  and  for  several 
years  past  had  been,  living  in  the  United  States  : that  her 
mother  died  when  she  was  about  ten  years  ol  age,  that 
is,  in  or  about  1867,.  she  having  been  eighteen  in  Septem- 
ber, 1875,  and  her  mother  on  her  deathbed  entrusted  Jessie 
to  the  care  of  her  aunt,  who  afterwards  became  the  wife  of  the 
plaintiff,  a farmer  residing  in  the  township  of  Zorra.  Ever 
since  the  death  of  her  mother,  Jessie  had  lived  with  and 
been  brought  up  by  her  aunt,  until  the  marriage  of  the 
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latter  with  the  plaintiff  in  or  about  1871,  and  since  that 
marriage  Jessie  had  continued  to  live  with  her  aunt  and 
her  husband,  the  plaintiff,  save  as  hereinafter  mentioned, 
the  plaintiff’s  house  being  her  home,  and  while  there  she 
always  rendered  service  in  and  about  the  house,  doing 
house  work,  and  milking  and  cooking,  and  in  fact  render- 
ing all  the  service  usually  rendered  in  the  house  of  a farmer 
by  his  daughter  or  servant,  but  not  under  any  contract 
with  the  plaintiff  for  wages. 

In  the  month  of  September,  1873,  she  left  the  house  of 
her  uncle  and  aunt  for  the  first  time,  and  went  to  live  with 
a Mr.  Williamson,  in  Guelph,  to  learn  the  millinery  busi- 
ness. She  was  not  bound  to  him  in  any  way,  but  went  to 
learn  the  business  by  what  is  called  the  millinery  season, 
which  appeared  to  be  from  September  to  January,  and  from 
April  to  July.  At  the  expiration  of  the  season,  in  January, 
1874,  she  returned  to  her  uncle  and  aunt,  and  lived  with 
them,  rendering  services  as  before,  until  April,  when, 
although  not  under  any  obligation  to  return,  she  did  return 
to  Mr.  Williamson,  and  remained  with  him  during  the 
season  ; at  the  expiration  of  which,  in  July,  she  returned 
again  to  her  uncle  and  aunt,  and  lived  with  them  as  before, 
until  September,  when  again,  although  under  no  obligation 
to  return,  she  did  again  return  to  Mr.  Williamson,  and 
remained  with  him  during  the  season,  then  commenced,  at 
the  expiration  of  which,  in  January,  1875,  she  again 
returned  to  her  uncle  and  aunt,  and  lived  with  them,  ren- 
dering services  as  before. 

While  so  living  with  her  uncle  and  aunt,  she  was  seduced 
by  the  defendant,  who  had  carnal  connection  with  her  in 
the  plaintiff’s  house,  in  the  month  of  February,  1875. 
Upon  the  10th  March,  1875,  she  again  left  the  plaintiff’s, 
and  returned  to  Mr.  Williamson  at  Guelph,  and  from  there 
she  went  to  Messrs.  Henderson  & Bostwick  in  Toronto, 
still  in  pursuit  of  instruction  in  the  millinery  business. 
She  did  not  remain  long  with  Messrs.  Henderson  & Bost- 
wick. In  September  she  returned  again  to  her  uncle  and 
-aunt,  and  lived  with  them  as  before,  and  while  so  living 
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with  them  she  was,  upon  the  20th  November,  1875,  con- 
fined of  a child,  of  which  the  defendant  was  the  father,  the 
fruit  of  her  connection  with  him  in  February  previous. 

The  learned  Judge  was  of  opinion  that  there  was  no 
evidence  of  any  loss  of  service  consequent  on  the  defendant’s 
act  to  entitle  the  plaintiff  to  sustain  this  action,  and  he 
entered  a nonsuit ; but  he  left  to  the  jury  the  question  of 
damages,  reserving  leave  to  the  plaintiff  to  move  to  enter 
a verdict  for  him  for  such  damages  as  the  jury  should  find. 

The  jury  assessed  the  plaintiff’s  damages  at  $400. 

In  this  term,  May  18th,  1876,  M.  C.  Cameron , Q.  C., 
4 obtained  a rule  accordingly  to  enter  the  verdict  for  the 
plaintiff  for  $400. 

During  the  same  term,  Ball,  Q.  C.,  shewed  cause.  The 
nonsuit  was  right.  There  was  no  evidence  here  of  any  loss 
of  service  to  enable  the  plaintiff  to  maintain  the  action. 
When  the  girl  left  her  aunt’s  and  went  to  Guelph  to  learn  the 
millinery  business  she  entered  the  service  of  Mr.  Williamson, 
and  the  former  relationship  with  the  plaintiff,  who  was  in 
loco  parentis  ceased,  and  the  service  was  at' an  end;  at  all 
events  it  was  clearly  at  an  end  on  the  10th  March,  as  the 
evidence  shews  that  she  did  not  intend  to  return ; and  her 
coming  back  after  the  lapse  of  seven  months  cannot  renew 
the  relationship  and  the  service,  but  it  was  necessary  that 
there  should  be  a special  agreement : Thompson  v.  Rose , 5 
H.  & N.  16;  Add.  on  Torts,  4th  ed.,  911-12;^  Waters  v. 
Rowers,  29  U.  C.  R.  336  ; McIntosh  v.  Tyhurst,  23  U.  C.  R. 
565,  24  U.  C.  R.  443 ; Paterson  v.  Wilcox,  20  C.  P.  385 ; 
Grinnell  v.  Wells,  7 M.  & G.  1033  ; Eager  v.  Grimwood, 
1 Ex.  61 ; Hartley  v.  Cummings,  5 C.  B.  247. 

M.  C.  Cameron,  Q.  C.,  contra.  The  plaintiff  stood  in  the 
relationship  in  loco  parentis  to  the  girl,  who  was  subject  to 
the  orders  of  and  rendered  service  to  the  plaintiff,  and  there- 
fore the  plaintiff  is  entitled  to  maintain  the  action.  The 
mere  fact  of  her  going  to  learn  the  millinery  business,  not 
entering  into  any  contract  of  hiring,  did  not  put  an  end  to 
the  existing  relationship.  When  the  seduction  took  place,. 
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and  at  the  time  of  the  birth  she  was  in  the  plaintiff’s  ser- 
vice, and  he  is  clearly  therefore  entitled  to  maintain  the^ 
action:  Irwin  v.  Dearman , 11  East  23  ; Terry  v.  Hutch- 
inson, L.  R.  3 Q.  B.  599  ; Hedges  v.  Tagg,  L.  B.  7 Ex.  283 ; 
Cromie  v.  Skene,  19  C.  P.  328. 

June  28th,  1876.  Gwynne,  J.,  delivered  the  judgment 
of  the  Court. 

The  case  is  to  be  considered  upon  the  principles  of  the 
common  law,  irrespective  of  the  Consol.  Stat.  U.  C.  ch.  77. 

In  Edmondson  v.  Machell,  2 T.  B.  4,  it  was  held  that  an 
aunt,  as  a person  standing  in  loco  'parentis,  could  bring  the 
action  for  the  seduction  of  her  niece  living  with  her. 

In  Irwin  v.  Dearman,  11  East  23,  that  case  is  adopted 
as  good  law,  and  upon  the  authority  of  it  Lord  Ellen- 
borough,  C.  J.,  held  that  a person  who  was  no  relation  to  a 
girl  whom  he  had  adopted  and  brought  up,  could  sustain 
this  action  as  a person  standing  in  loco  parentis ; and, 
although  the  only  loss  of  service  alleged  was  the  loss  of 
the  young  woman’s  service  for  five  weeks  during  her  absence 
in  the  parish  workhouse,  where  she  was  confined,  the 
expenses  of  her  confinement  being  paid  by  the  plaintiff* ; and 
a verdict  for  £100  damages  was  sustained  by  the  Court. 

The  Chief  Justice  in  giving  judgment,  said,  at  p.  24,  “This 
has  always  been  considered  as  an  action  sui  generis,  when  a 
person  standing  in  the  relation  of  a parent  or  in  loco  paren- 
tis, is  permitted  to  recover  damages  for  an  injury  of  this 
nature,  ultra  the  mere  loss  of  services.  * * And  having  been 
considered,  in  the  case  of  Edmondson  v.  Machell,  to  extend 
to  an  aunt,  as  one  standing  in  loco  parentis , I think  that 
this  plaintiff  * * seems  to  be  equally  entitled  to  maintain 
the  action,  on  account  of  the  loss  of  service  to  him  aggravated 
by  the  injury  done  to  the  object  on  whom  he  had  thus 
placed  his  affection.” 

In  Thompson  v.  .Ross,  5 H.  & N.  16,  it  was  held  that  a 
father  could  not  maintain  an  action  for  the  seduction  of  his 
daughter  not  residing  with  him,  but  being  at  the  time  of 
the  seduction  a domestic  servant  living  in  the  house  of 
another  person,  her  master,  although  with  the  permission 
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of  her  master  she  was  in  the  habit  in  her  leisure  hours  of 
assisting  her  father  in  the  work  by  which  he  earned  his 
livelihood ; but  the  reason  there  was  because  the  entire 
services  of  the  daughter  belonged  to  her  master,  by  whose 
permission  alone  it  was  that  she  assisted  her  father. 

There,  however,  Pollock,  C.  B.,  says,  at  p.  17 : “ It  is 
difficult  to  say  that  any  person  living  in  a house  as  an 
inmate  and  relation  is  not  bound  to  obey  the  reasonable 
orders  of  the  head  of  the  home.” 

And  Bramwell,  B.,  says,  at  p.  18  : “In  the  ordinary  case 
of  a person  living  in  a house  as  a member  of  the  family,  it 
is  very  reasonable  to  hold  that  the  relation  of  master  and 
servant  (determinable  at  will)  exists  between  the  parties.” 

From  Howard  v.  Crowther,  8 M.  & W.  601,  it  is  very 
clear  that  the  Court  considered  that  a brother  suing  for 
the  seduction  of  his  sister  living  with  him,  was  to  be  con- 
sidered as  a person  standing  in  loco  'parentis , and  as  such 
entitled  to  damages,  ultra  the  mere  loss  of  service. 

This  was  expressly  held  in  this  Court  in  Paterson  v. 
Wilcox , 20  C.  P.  885. 

In  Terry  v.  Hutchinson , L.  B.  3 Q.  B.  599,  where  the 
seduction  of  the  plaintiff’s  daughter  had  taken  place  after  she 
had  left  the  service  of  a master  with  whom  she  had  been  at 
service,  and  before  she  had  returned  to  her  father’s  house, 
the  action  was  held  to  lie. 

Blackburn,  J.,  there  says,  at  p.  602  : “ In  form  the  action 
is  by  the  master,  having  a right  to  the  services  of  the  ser- 
vant, and  having  lost  the  benefit  of  those  services  by  reason 
of  the  wrongful  act  of  the  defendant ; but  though  in  form  this 
is  the  nature  of  the  action,  the  damage  by  loss  of  service  is 
in  reality  merely  nominal ; and,  so  long  ago  as  Lord  Ellen- 
borough’s  time,  as  he  says  in  Irwin  v.  Deccrman,  11  East  23, 
the  practice  had  become  inveterate  of  giviug  to  the  parent, 
or  person  standing  in  loco  parentis,  damages  beyond  the 
mere  loss  of  service  in  respect  of  the  loss  aggravated  by 
the  injury  to  the  person  seduced.  In  effect,  the  damages 
are  given  to  the  plaintiff,  as  standing  in  the  relation  of 
parent,  and  the  action  has  at  present  no  reference  to  the 
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relation  of  master  apd  servant  beyond  the  mere  technical 
point  on  which  the  action  is  founded.” 

In  Hedges  v.  Tagg,  L.  It.  7 Ex.  283,  the  seduction  took 
place  while  the  girl,  who  was  a governess  in  the  family  of 
another,  was  by  her  employer’s  permission  on  a three  weeks 
visit  to  her  mother,  and  at  the  time  of  her  confinement  she 
was  in  the  service  of  another  employer,  in  whose  house  she 
was  living  ; and  it  was  held  that  neither  at  the  time  of  the 
seduction  nor  of  the  confinement  could  the  relation  of 
master  and  servant  between  the  daughter  and  her  mother 
be  said  to  exist,  so  as  to  enable  the  latter  to  maintain  an 
action. 

From  Evans  v.  Walton,  L.  R.  2 C.  P.  615,  it  appears  that 
neither  in  this  nor  any  action  for  depriving  one  of  the 
benefits  of  the  services  of  a servant,  or  for  injury  to  the 
servant  per  quod  sevvitium  amisit,  is  it  necessary  to  estab- 
lish any  legally  existing  binding  contract  for  service,  if  the 
relation  of  master  and  servant  actual  or  constructive  exist, 
or  services  in  fact  are  rendered. 

There  Bovill,  C.  J.,  at  p.  620,  quoting  Lord  Hale,  says  : 
“Trespass  for  beating  his  servant  per  quod  servitium  amisit , 
lies,  although  he -was  not  retained,  but  served  only  at  will.” 
Again  he  says,  speaking  of  the  service  in  that  action,  which 
was  for  enticing  away  a girl  alleged  to  be  the  plaintiff’s 
servant  from  his  service  : “ The  service,  no  doubt,  was  one 
which  would  be  determinable  at  the  will  of  either  party, 
as  is  said  by  Bramwell,  B.,in  Thompson  v.  Ross,  5 H.  &;  N.  16. 
That  this  kind  of  service  is  sufficient,  I should  gather  from 
the  language  in  Hartley  v.  Cummings,  5 C.  B.  247,  and  par- 
ticularly from  the  judgment  of  Maule,  J.” 

And,  in  that  case,  Willes,  J.,  at  p.  621,  cites  a case 
from  the  Year  Book  of  M.  22  H.  6,  fo.  30,  where  service  at 
will  and  service  upon  a retainer  are  put  upon  the  same 
footing  with  regard  to  any  complaint  of  being  wrongfully 
deprived  of  their  fruits,  and  it  is  pointed  out  that  the  writ 
at  common  law  ran  “ quare  un  tiel  servientem  meum  in 
servitio  meo  existentem  cepit  et  abduxit”  without  alleging 
any  contract  or  retainer.  Again  he  says,  at  p.  622  : “ There 
66 — YOL.  XXVI  c.p. 
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is  really  no  difficulty  when  once  the  relation  of  master  and 
servant  at  the  time  of  the  acts  complained  of  is  established.” 

Now  in  the  case  before  us,  both  at  the  time  of  the  seduc- 
tion and  of  the  girl’s  confinement,  and  for  some  time  before 
each  of  these  events,  the  girl  Jessie  Hallock  was  living  with 
the  plaintiff  rendering  acts  of  service,  not  indeed  under 
any  contract  of  hiring,  but  as  an  inmate  and  a relation  in 
her  uncle  and  aunt’s  house  she  was  subject  to  the  reason- 
able orders  of  the  head  of  the  house,  the  plaintiff.  By 
rendering  the  services  which  she  did  render,  it  is  apparent 
that  she  recognized  the  just  right  of  her  uncle  and  aunt  to 
these  services.  She  was  then  de  facto  rendering  service  to. 
the  plaintiff,  of  the  benefit  of  which  services  the  plaintiff 
has  been  deprived  by  the  act  of  the  defendant  to  precisely 
the  same  extent  as  if  the  girl  was  living  with  the  plaintiff 
under  a specific  contract  of  service. 

It  cannot  be  doubted  that  the  jury  should  have  and 
would  have  inferred  from  the  facts  of  this  case  that  the 
relation  of  master  and  servant  did  exist  between  the  plain- 
tiff and  defendant  upon  both  occasions,  viz.,  of  the  seduction, 
and  of  the  birth  of  the  child ; and  therefore  the  nonsuit 
was  wrong. 

We  are  of  opinion  also,  upon  the  authority  of  the  above 
cases,  that  the  plaintiff  should  be,  upon  the  evidence, 
regarded  as  standing  in  loco  'parentis , and  entitled  there- 
fore to  damages  ultra  the  loss  of  mere  service,  and  that 
this  rule  must  be  made  absolute  to  enter  a verdict  for  the 
plaintiff  for  the  $100  damages  assessed  by  the  jury. 


Rule  absolute. 
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Jarvis  v.  May. 

Accident — Negligence — Vessel — Defective  hatchway. 

Across  the  hatchway  of  defendant's  vessel  there  was  a string  beam  fastened 
by  a cleat  for  the  support  of  the  hatch,  and  the  men  in  descending  the 
hatch  to  trim  or  load  the  vessel,  used  to  swing  down  it,  holding  on  either 
by  the  beam  or  the  combings  of  the  hatch.  Tie  plaintiff,  engaged  as  a 
hand  on  board,  while  descending  the  hatch  rested  his  whole  weight  on 
the  beam,  and  the  cleat  happening  to  be  loose  or  out,  he  was  thrown 
down  and  injured.  There  was  no  proof  of  knowledge  either  in  defen- 
dant or  the  master  of  the  vessel  of  any  defect,  or  any  defective  con- 
struction or  unsoundness  of  material,  nor  was  it  shewn  when  or  how 
the  cleat  came  out. 

Held , that  there  was  no  evidence  of  negligence  in^defendant  so  as  to  render 
him  liable,  and  a nonsuit  was  upheld. 

This  was  an  action  brought  against  the  defendant  for  an 
accident  sustained  by  the  plaintiff,  through  the  hatchway 
on  the  plaintiff’s  vessel  being  in  an  unsafe  condition. 

It  appeared  that  the  plaintiff  shipped  as  a sailor  on  a 
lumber  vessel  of  which  defendant  was  the  owner,  and 
one  Templeman  master. 

The  first  count  of  the  declaration,  in  substance,  alleged 
that  the  hatchway  by  which  the  plaintiff  was  required  to 
descend  wa,sby  the  defendant’s  negligence,  in  an  unsafe 
condition,  to  the  defendant’s  knowledge,  and  of  which  the 
plaintiff  was  ignorant,  and  while  the  plaintiff  was  descend- 
ing, &c.,  portions  of  the  hatchway  broke,  and  the  plaintiff 
was  thrown  down  and  injured. 

The  second  count  alleged  that  a ladder  down  the  hatch- 
way was  by  like  neglect,  and  with  the  plaintiff’s  know- 
ledge, in  an  unsafe  state,  and  broke,  &c. 

The  third  count  alleged  that  a portion  of  the  vessel  was,, 
by  such  neglect,  unsafely  and  defectively  constructed,  and 
was  in  an  unsafe  condition  to  the  defendant’s  knowledge,, 
and  said  portion  gave  way,  and  the  plaintiff  fell  and  was 
injured. 

The  cause  was  tried  before  Galt,  J.,  and  a?' jury,  at  Barrie,, 
at  the  Spring  Assizes  of  1876. 

It  appeared  that  across  the  hatchway  there  was  what  is 
called  a string  beam  for  the  support  of  the  hatch : that 
when  the  men  were  descending  the  hatch  to  trim  or  load 
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lumber,  they  would  swing  down,  holding  either  by  this 
beam  or  by  the  combings  of  the  hatch.  The  beam  was 
fastened  by  a cleat.  The  plaintiff,  a landsman,  was  engaged 
as  a hand.  He  was  descending,  and  rested  all  his  weight 
on  the  beam.  The  cleat  happened  to  be  loose,  or  out.  The 
end  of  the  beam  came  out  of  its  place,  and  he  was  thrown 
down,  and  broke  his  leg. 

There  was  no  evidence  of  any  knowledge,  either  by 
Templeman,  the  master,  or  by  the-defendant,  the  owner,  of 
any  defect ; nor  of  defective  construction,  or  of  unsound- 
ness of  material. 

Some  of  the  witnesses  said  that  they  had  seen  in  other 
vessels  the  string  beam  morticed  instead  of  being  fastened 
with  a cleat.  But  there  was  nothing  to  shew  that  it  was 
unsafe  or  improper  to  adopt  such  a mode  of  fastening. 

The  learned  Judge  was  of  opinion  that  the  evidence  did 
not  disclose  any  liability  in  the  defendant,  and  he  entered 
a nonsuit,  but  reserved  leave  to  the  defendant  to  move. 

In  this  term,  May  17th,  1876,  Lount,  Q.  C.,  obtained  a 
rule  nisi  on  the  leave  reserved. 

During  the  same  term,  May  30th,  1876,  McCarthy , Q.  C., 
shewed  cause.  To  constitute  negligence,  there  must  be 
knowledge  of  the  defect,  and  there  is  no  evidence  of  any 
such  knowledge  either  in  the  defendant,  the  owner,  or. the 
captain.  Even  if  the  captain  had  knowledge,  so  as  to  con- 
stitute negligence  in  him,  it  would  only  be  the  negli- 
gence of  a fellow  servant,  for  which  the  defendant  would 
not  be  liable  : Gallagher  v.  Piper , 16  C.  B.  N.  S.  669? 
Feltham  v.  England,  L.  It.  2 Q.  B.  33.  Moreover,  so  long 
as  the  defendant  had  used  due  diligence  in  employing 
the  captain,  he  would  not  be  liable  for  his  negligence. 
The  role  is,  that  a person  hiring,  as  here,  impliedly  agrees 
to  assume  all  ordinary  risks.  The  plaintiff  cannot  re- 
cover for  defective  construction,  as  there  is  no  evidence 
to  shew  that  the  beam  was  negligently  constructed ; 
but  even  if  it  were  it  would  impose  no  liability,  for  the 
beam  was  not  built  for  use  in  descending  the  hold,  but  for 
strengthening  the  vessel : Saunders  on  Negligence,  128-36; 
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Wigmore  v.  Jay, 5 Ex.  354 ; Searle  v.  Lindsay,  11  C.  B.  N. 
S.  429 ; Brown  v.  Accrington  Cotton  Co.,  3 H.  & C.  511. 

Lount,  Q.  C.,  contra.  The  evidence  shews  that  this  was 
the  only  way  of  descending,  and  that  the  cross  beam  was 
material  for  the  purpose  of  descent,  and  that  in  other 
vessels  it  was  morticed  in.  It  is  not  necessary  that  there 
should  be  any  knowledge  of  the  defect,  so  long  as  the  thing 
wanting  is  essential  and  necessary.  In  such  cases  the  law 
implies  knowledge,  and,  therefore,  negligence  : Bryclon  v. 
Stewart,  2 McQ.  H.  L.  Ca.  30  ; Roberts  v.  Smith,  2 H.  & N. 
213 ; Watting  v.  Oastler ,•  L.  R 6 Ex.  73 ; Smith’s  Master 
and  Servant,  212 ; Gee  v.  Metropolitan  R.  W.  Co.,  L.  R 8 
Q.  B.  161  ; Smith’s  Master  and  Servant,  3rded.,  212.  Even 
if  the  owner  had  no  knowledge,  if  his  representative  had, 
and  the  captain  here  is  such  representative,  then  he  is 
liable  : Ormond  v.  Holland,  E.  B.  & E.  102  ; Murphy  v. 
Smith,  19  C.  B.  N.  S.  361 ; Wilson  v.  Merry,  L.  R 1 Sc. 
App.  326  ; Mellors  v.  Shaiu,  30  L.  J.  N.  S.  Q.  B.  333  ; Whar- 
ton on  Negligence,  212.  At  the  trial  the  learned  Judge 
refused  to  admit  evidence  to  shew  that  the  captain  had  such 
knowledge,  and  a new  trial  should  now  be  granted  to  allow 
such  evidence  to  be  given. 

June  28th,  1876.  Hagarty,  C.J.,  delivered  the  judg- 
ment of  the  Court. 

In  Couch  v.  Steel,  3 E.  & B.  402,  it  was  held  that,  as 
between  master  and  servant,  there  was  no  implied  warranty 
thatr  the  ship  was  seaworthy.  The  plaintiff  complained 
that  the  defendant  had  negligently  fitted  out  and  equipped 
the  vessel.  The  plaintiff  was  constantly  wet  in  his  ham- 
mock, and  became  ill,  &c. 

In  Searle  v.  Lindsay,  11  C.  B.  N.  S.  429,  the  plaintiff 
was  injured  by  the  handle  of  the  winch  used  for  putting 
the  screw  of  a steamer  into  gear  coming  off,  in  consequence 
of  the  want  of  a nut  or  pin  to  secure  it.  The  plaintiff  was 
third  engineer,  and  it  was  shewn  that  the  chief  engineer 
knew  of  the  default,  and  omitted  to  remedy  it.  The  case 
chiefly  turned  on  the  principle  that  the  plaintiff  suffered 
from  the  default  of  a fellow  servant. 
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Williams,  J.,  says  at  p.  438,  to  make  the  defendants  liable, 
“ there  must  be  reasonable  evidence  to  shew  that  they”  (de- 
fendants) “were  to  blame  either  in  respect  of  their  not  having 
provided  proper  machinery  and  appliances,  or  not  having 
retained  competent  workmen.” 

Sir  H.  Keating,  at  p.  440,  says : " Assuming  that  the  winch 
required  something  to  be  done  to  it  to  put  it  in  a state  to 
render  it  safe,  the  defendants  had  on  board  this  vessel  a 
competent  chief  engineer,  whose  duty  it  was  to  see  it  done.”-" 
Kow  in  this  case  it  is  not  shewn  how  the  cleat  or  nail 
became  loose  or  came  out,  or  when  it  became  so.  It  may 
have  happened  five  minutes  before  the  accident. 

We  cannot  see  how  on  this  evidence  we  can  hold  the 
defendant  liable.  He  has  not,  apparently,  done  anything 
or  neglected  the  doing  of  anything  to  the  paintiffs  injury. 

Rule  discharged . 


Jarvis  v.  The  Corporation  of  the  City  of  Kingston. 

* 

Assessment — Deputy  Adjutant-General  of  Militia — Exemption — 32  Vic.  ch. 

36,  sec.  9,  sub-sec.  12. 

The  plaintiff,  a Major  in  the  regular  array,  went  on  half-pay,  and  with  the 
consent  of  the  Horse  Guards  accepted  the  appointment  of  Deputy  Adjutant- 
General  of  Militia  under  the  Dominion  Government,  with  a salary  and 
allowances,  i;  eluding  rent,  p ayable  by  them,  and  by  whom  his  duties 
were  prescribed.  He  was,  however,  directed  by  the  Imperial  authorities 
to  consider  himself  subject  to  the  orders  of  the  general  officer  of  the  regular 
army  at  Halifax,  and  was  always  subject  to  re  call,  and  after  five  years’ 
service  was  re-called.  His  promotion  in  the  regular  army  continued, 
first  to  the  Brevet,  and  afterwards  to  the  full  rank  of  Lieutenant-Colonel, 
the  appointment  here  being  recognized  by  the  Royal  Warrant  of  1870  as 
one  the  service  in  which  qualified  him  for  such  promotion. 

Held,  that  during  such  appointment,  he  was  not  an  officer  of  her  Majesty’s 
regular  army  in  actual  service,  within  sec.  9,  sub  sec.  12,  of  36  Vic.  ch. 
36,  0.,  so  as  to  exempt  from  taxation  the  house  occupied  by  him. 

This  was  an  action  brought  by  the  plaintiff  to  recover 
certain  moneys  paid  by  him  under  protest  to  the  defendants, 
for  city  taxes  for  several  years  on  his  dwelling  house  in 
the  city  of  Kingston. 


JARVIS  V.  CORPORATION  OF  KINGSTON. 


527 


The  cause  was  tried  before  Burton,  J.,  without  a jury,  at 
Kingston,  at  the  Spring  Assizes  of  1876. 

The  plaintiff  claimed  to  be  exempt,  as  being  an  officer  in 
her  Majesty’s  regular  army  in  actual  service,  and  that  the 
house  and  premises  occupied  by  him  were  exempted  by 
sub-sec.  12  of  sec.  9 of  the  Assessment  Act  of  1868-9 — 32 
Vic.,  ch.  36,  0. 

The  plaintiff  was  Major  in  the  82nd  Foot,  and  then  went 
on  half-pay.  He  accepted  the  appointment  of  Deputy 
Adjutant-General  of  Militia  under  the  Dominion  Govern- 
ment, with  the  leave  of  the  Horse  Guards,  and  held  that 
appointment  for  several  years. 

His  promotion  continued,  and  he  became  subsequently 
Brevet  and  afterwards,  in  1875,  full  Lieutenant-Colonel, 
while  filling  this  office.  His  half-pay  continued. 

He  was  in  receipt  of  a stated  salary  of  $1,800  from  the 
Dominion  Government,  and  $500  for  allowances,  including, 
as  he  stated,  rent. 

He  was  stationed  at  Kingston,  and  the  taxes  in  question 
were  assessed  on  the  dwelling-house  and  premises  occupied 
by  him  while  he  held  this  appointment,  and  was  fulfilling 
the  duties  thereof. 

At  the  end  of  his  five  years’  service  he  was  re-called. 
To  this  re-call  he  was  always  liable.  He  was  directed  to 
consider  himself  subject  to  the  orders  of  the  General 
Officer  at  Halifax. 

All  his  duties  in  Canada  were  prescribed  by  the  Dominion 
Government,  and  he  was  wholly  under  their  orders. 

The  learned  Judge  was  of  opinion  that  the  plaintiff  did 
not  come  within  the  provisions  of  the  section,  and  entered 
a nonsuit. 

In  this  term,  May  16th,  1876,  G.  A.  Kirkpatrick  obtained 
a rule  nisi,  under  the  Law  Reform  Act,  to  set  aside  the 
verdict  and  to  enter  a verdict  for  the  plaintiff. 

During  the  same  term,  May  29th,  1876,  Ewart  shewed 
cause.  The  property  in  question  was  not  exempt  under 
the  Assessment  Act,  32  Vic.,  ch,  36,  sec.  9,  sub-sec.  12.  The 
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plaintiff  was  not  an  officer  of  her  Majesty’s  regular  army  in 
actual  service  within  the  meaning  of  that  section.  He  admits 
himself  that  he  was  appointed  and  paid  by  the  Canadian 
Government,  and  in  order  to  accept  the  appointment  he 
was  obliged  to  go  on  half-pay.  The  case  does  not  come 
within  the  cases  of  Scragg  v.  Corporation  of  London,  26 
U.  C.  R.  263,  and  Nickle  v.  Douglas,  35  U.  C.  R.  126,  which 
turned  on  the  ground  that  the  property  sought  to  be  taxed 
was  out  of  the  jurisdiction  of  the  Court  of  Revision. 

G.  A.  Kirkpatrick  contra.  The  plaintiff  was  clearly  an  officer 
of  her  Majesty’s  regular  army  in  actual  service ; for  although 
he  received  his  appointment  and  was  paid  by  the  Canadian 
Government,  he  did  so  with  the  permission  of  the  Imperial 
authorities,  and  was  under  their  control,  and  specially  made 
subject  to  the  orders  of  the  General  officer  at  Halifax, ^and 
could  have  been  recalled  at  any  time.  His  appointment 
here  vcoun ted  as  service  in  the  Imperial  army,  and  his  pro- 
motion went  on  during  his  tenure  of  it.  This  shews  that 
the  Imperial  authorities  considered  he  was  in  the  regular 
army,  and  evidence  was  given  at  the  trial  to  prove  that  they 
so  considered  it.  The  mere  fact  of  his  going  on  half-pay  can 
make  no  difference,  as  every  officer  on  receiving  a staff 
appointment  goes  on  half-pay.  Moreover,  it  makes  no 
difference  whether  he  is  under  the  Imperial  or  Canadian 
Government,  as  they  are  equally  her  Majesty’s  army.  The 
case  comes  within  Nickle  v.  Douglas,  35  U.  C.  R.  126 ; and 
Law  Society  of  Upper  Canada  v.  Corporation  of  1 oronto 
25  U.  C.  R.  199. 

June  28th,  1876.  Hagarty,  C.  J. — The  clause  in  question, 
32  Vic.  ch.  36,  sec.  9,  sub-sec.  12,  exempts  from  taxation,  “The 
houses  and  premises  occupied  by  any  of  the  officers,  non-com- 
missioned officers  and  privates  of  her  Majesty’s  regular  army 
or  navy  in  actual  service,  and  the  full  or  half-pay  of  any  one 
in  any  one  or  either  of  such  services ; and  any  pension 
salary,  gratuity  or  stipend  derived  by  any  person  from  her 
Majesty’s  Imperial  Treasury,  or  elsewhere  out  of  this 
Province,  and  the  personal  property  of  any  person  in  such 
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naval  or  military  services  on  full  pay,  or  otherwise  in  actual 
service.” 

We  are  of  opinion  that  the  plaintiff  has  not  brought 
himself  within  the  protection  of  this  clause. 

We  think  its  meaning  is  very  plain,  and  that  its  applica- 
tion is  restricted  to  premises  occupied  by  officers  and 
soldiers  of  the  regular  army  and  navy  serving  as  such,  and 
under  Imperial  orders  in  this  Province. 

The  plaintiff  is  doubtless  an  officer  in  the  half-pay  of  the 
army,  and  is  permitted  to  accept  a military  appointment 
under  our  Government,  liable  to  re-call  at  pleasure. 

It  was  urged  strongly  on  his  behalf  that  he  could  not 
have  been  promoted  last  year  to  the  full  rank  of  Colonel, 
except  as  holding  a qualifying  appointment  therefor,  recog- 
nized by  the  Royal  Warrant  of  1870. 

Major-General  Selby  Smith  proved  that  such  promotion 
was  awarded  for  five  years’  actual  service  in  one  of  these 
qualifying  appointments. 

It  is  not,  however,  the  light  in  which  the  Imperial 
authorities  regard  the  position  occupied  by  the  plaintiff, 
but  the  language  used  in  our  statute,  which  must  govern 
our  decision. 

In  one  sense  of  course  the  plaintiff  was  an  officer  of  the 
regular  army,  and  was  also  on  actual  service.  His  services 
were  rendered  to  the  Queen,  and  the  Militia  of  the  Dominion 
are  her  Majesty’s  soldiers. 

But  they  are  unquestionably  not  her  Majesty’s  regular 
army,  and  the  actual  service  rendered  by  the  plaintiff  was 
not  rendered  as  an  officer  of  such  regular  army. 

Gwynne,  J. — I entirely  concur  in  the  opinion  that 
officers,  of  her  Majesty’s  regular  army  who  are  entitled  to 
claim  the  benefit  of  exemption  from  local  taxation  for  the 
houses  occupied  by  them  under  the  Ontario  Statute,  32 
Vic.  ch.  36,  sec.  9,  sub-sec.  12,  must  be  officers  in  the  actual 
service  of  the  regular  army,  and  doing  duty  as  such  in  this 
Province ; and  that  no  officer  who,  although  in  the  regular 
army,  as  the  plaintiff  was,  was  in  the  actual  service  of  the 
67 — vol.  xxvi.  c.p. 
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Dominion  of  Canada,  is  entitled  to  claim  the  benefit  of  the 
exemption. 

To  my  mind  the  context  seems  to  establish  this  very 
clearly.  The  section  seems  to  contemplate  placing  officers, 
non-commissioned  officers,  and  privates  of  her  Majesty’s 
regular  army  and  navy  all  upon  the  same  footing,  and  I do 
not  think  the  Legislature  could  have  contemplated  the 
necessity  of  providing  for  the  case  of  a private  of  her 
Majestj^’s  regular  army  being  in  actual  service  in  Ontario, 
otherwise  than  as  doing  duty  as  a private  in  that  particular 
branch  of  the  service  in  the  regular  army  to  which  he 
belongs.  Officers,  non-commissioned  officers,  and  privates, 
being  all  classed  together  in  the  same  sentence,  the  “ actual 
service”  in  that  sentence  contemplated  must  be  the  same 
in  each  case,  that  is  to  say,  must  be  the  “ actual  service 
of  her  Majesty  in  her  regular  army  or  navy,”  and  not  the 
“actual  service ” of  the  Dominion  Government. 

The  privilege  extended  to  the  plaintiff  by  her  Majesty’s 
warrant,  upon  which  the  plaintiff  relies  as  the  ground  for 
the  exemption  which  he  claims,  establishes  only  that  in 
the  plaintiff’s  case  her  Majesty,  of  her  special  favour,  has 
been  pleased  to  allow  the  employment  which  the  plaintiff 
had  in  the  service  of  the  Dominion  Government,  although  not 
service  in  the  regular  army,  to  count  for  the  purpose  of 
the  plaintiff’s  promotion,  as  if  it  had  been  staff  service 
rendered  in  the  regular  army. 

Galt,  J.,  concurred. 


Rule  discharged. 
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Smalley  v.  Gallagher. 


Landlord  and  tenant — Trover — Conversion. 

'The  plaintiff  had  quitted  possession  of  defendant’s  farm,  of  which  he  had 
been  the  tenant,  though  his  term  had  not  expired,  and  there  had  been  no 
legal  surrender  of  it,  but  he  had  given  notice  of  his  intention  to  go,  and 
defendant  it  appeared  was  willing  to  get  rid  of  him.  Having  removed 
a portion  of  his  goods  he  subsequently  returned  for  some  more  of 
them  which  were  locked  up  in  a barn  on  the  place,  of  which  he  had 
the  key,  and  on  finding  the  outer  gate  of  the  farm  locked  went  to  the 
defendant,  who  was  close  by,  and  requested  him  to  open  it  and  allow 
him  to  enter  and  get  his  goods,  but  defendant  refused  either  to  open 
the  gate  or  allow  him  on  the  farm,  and  although  he  did  not  in  express 
terms  refuse  to  give  up  possession  of  the  goods,  the  jury  found  that 
such  was  his  intention  and  that  the  plaintiff  so  understood  him  : 

Held , Hagarty,  C.J.,  dissenting,  that  this  was  not  sufficient  to  constitute 
a conversion  of  the  goods  by  the  defendant  so  as  to  support  an  action 
of  trover,  and  therefore  that  replevin  would  not  lie. 

Replevin. 

Pleas : Non  cepit ; and  non  detinet. 

Issue. 

The  cause  was  tried  before  Patterson,  J.,  and  a jury,  at 
Barrie,  at  the  Spring  Assizes  of  1876. 

The  facts  of  the  case  were  as  follows : — The  plaintiff 
having  been  lessee  of  a farm  under  the  defendant  for  a 
term  of  five  years,  computed  from  the  1st  of  February, 
1874,  gave  to  his  landlord,  upon  the  31st  July,  1875,  a 
written  notice  that  it  was  his  intention  to  quit  the  farm  at 
the  expiration  of  the  then  current  year.  The  lessee  had 
no  right  to  determine  the  lease  by  such  a notice,  but  the 
defendant,  as  it  appeared,  was  willing  to  get  rid  of  him. 
The  plaintiff,  however,  did  not  leave  at  the  expiration  of 
the  year,  nor  did  any  legal  or  actual  surrender  of  the  pre- 
mises appear  to  have  been  ever  made  by  the  plaintiff  to 
the  defendant.  Upon  the  lltli  of  February,  1876,  the 
plaintiff  began  to  remove  his  goods  to  another  farm  which 
he  had  gotten.  Upon  the  12th  of  February,  he  took  away 
.another  load.  Three  or  four  days  after  that,  he  took  an- 
other load.  On  the  20th  of  February  he  came  back  for 
another  load,  and  found  the  outer  gate,  by  which  entry  was 
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made  into  the  farm,  locked.  The  plaintiff  thereupon,  as  he 
himself  said,  went  to  the  defendant,  whom  he  found  in  a 
store  which  he  kept  near  the  farm,  and  asked  defendant  to 
open  the  gate  to  let  him,  plaintiff,  get  his  things  out,  which 
things  were  then,  as  appeared,  in  a barn  upon  the  farm,  which 
the  plaintiff  had  locked,  retaining  the  key  in  his  own  posses- 
sion. The  defendant  replied  that  he  would  not  open  the 
gate,  but  did  not  say  why  he  would  not.  The  defendant 
did  not  say  that  the  plaintiff  should  not  go  in,  but  that  if 
the  plaintiff  would  send  some  other  person,  defendant  would 
let  him  have  them.  The  plaintiff  concluded  by  saying,  “ I 
asked  him  to  come  out  on  the  road.  Nothing  was  said 
about  what  he  was  to  do.  on  the  road.  I suppose  I would 
have  fought  if  he  had  come  out.  I took  hold  of  the  chain 
to  see  if  the  gate  was  locked.  The  defendant  said  I should 
not  put  a foot  on  the  lot.  The  defendant  never  laid  any 
claim  to  the  goods.  He  did  not  say  1 should  not  have  themr 
He  would  not  let  me  go  and  get  them.  All  he  said  was,  that 
I should  not  go  on  the  place.” 

The  defendant’s  counsel  moved  to  enter  a nonsuit,  on  the 
grounds,  that  there  was  no  demand  and  refusal : that  the 
plaintiff  only  asked  to  be  allowed  to  go  on  the  land  and 
take  the  goods,  and  defendant  never  refused  to  let  the 
plaintiff  have  the  goods. 

The  learned  Judge  did  not  think  that  trover  would  lie, 
nor  therefore  replevin,  but  he  refused  to  enter  a nonsuit^ 
and  reserved  leave  to  the  defendant  to  move. 

The  learned  Judge  left  it  to  the  jury  to  say  whether  the 
defendant  really  intended  to  refuse  possession  of  the  goods 
to  the  plaintiff,  and  was  so  understood  by  the  plaintiff ; or 
was  merely  asserting  a supposed  right  to  keep  the  plaintiff 
himself  off  the  land,  while  willing  to  let  any  one  else  take 
them.  If  the  former,  he  directed  a verdict  to  be  entered  for 
the  plaintiff;  if  the  latter,  for  the  defendant,  with  leave  to 
the  plaintiff  to  enter  a verdict  for  him  if  trover  would  lie, 
because  the  plaintiff  was  refused  leave  to  go  on  the 
place. 

The  jury  found  for  the  plaintiff 


SMALLEY  Y.  GALLAGHER. 


533 


In  this  term,  May  17th,  1876,  McCarthy , Q.  C.,  obtained 
a rule  nisi  to  set  aside  the  verdict  entered  for  the  plaintiff, 
and  to  enter  a nonsuit,  pursuant  to  the  leave  reserved. 

During  the  same  term,*  May  26th,  1876,  Lount,  Q.  C.> 
shewed  cause.  There  was  clearly  a conversion  here,  so  as 
to  support  an  action  of  trover,  and  therefore  replevin.  It 
is  sufficient  to  constitute  a conversion  if  the  defendant,  by 
an  unauthorized  act,  has  deprived  the  plaintiff  of  the  posses- 
sion of  the  goods.  It  is  sufficient  to  shew  that  the  defen- 
dant exercised  a control  over  the  goods  so  as  to  prevent  the 
plaintiff  from  getting  them.  The  plaintiff  asked  to  be  al- 
lowed to  take  his  goods  away,  and  the  defendant  refused 
to  give  them  up.  This  amounted  to  a demand  and  refusal, 
and  was  an  unauthorized  act  so  as  to  deprive  the  plaintiff 
of  the  possession : Caunce  v.  Spanton,  7 M.  & G.  903 ; 
England  v.  Cowley , L.  ft.  8 Ex.  126  ; Hiort  v.  Bott,  L.  It.  9 
Ex.  86.  The  defendant  relies  upon  Thorogood  v.  Robin- 
son, 6 Q.  B.  769 ; but  even  in  that  case  it  is  stated  that  if 
the  defendant  had  exercised  a control  over  the  goods  so  as 
to  prevent  the  plaintiff  from  getting  them,  there  would 
have  been  a conversion. 

McCarthy,  Q.  C.,  contra.  There  was  no  demand  and 
refusal  so  as  to  constitute  a conversion.  The  plaintiff 
never  demanded  the  goods,  and  the  defendant  never  refused 
to  let  him  have  them, — all  the  plaintiff  asked  w^as  to  be 
allowed  to  go  on  the  place,  and  that  is  what  the  defendant 
refused  to  allow.  The  defendant  never  deprived  the  plain- 
tiff of  the  possession  of  the  goods.  They  were  never  in  the 
defendant’s  possession  or  control,  but  were  in  a barn,  of 
which  the  plaintiff  himself  had  the  key.  To  constitute  a 
conversion,  the  goods  must  be  taken  or  detained  with  the 
intent  to  convert  them  to  the  defendant’s  use;  there  must 
be  some  dealing  with  the  property.  Here  no  such  intent 
is  shewn:  Hedley  v.  Scissons,  33  U.  C.  It.  215 ; Fowler  v. 
Hollins,  L.  It.  7 Q.  B.  616 ; England  v.  Cowley,  L.  It.  8 
Ex.  126.  The  case  of  Thorogood  v.  Robinson,  6 Q.  B.  769, 
shews  that  every  wrongful  act  of  depriving  a person  of 
his  goods  does  not  constitute  a conversion,  but  in  a 
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case  of  this  kind  only  where  there  had  been  a demand’ 
and  refusal. 

June  28th,  1876.  G Wynne,  J. — It  seems  to  me  to  be  clear 
beyond  all  reasonable  doubt  that,  under  the  circumstances  of 
this  case,  replevin  would  not  lie  according  to  the  law  of  Eng- 
land, because  there  was  no  change  of  possession  of  the 
goods,  no  taking  of  them  into  the  defendant’s  possession 
out  of  the  possession  of  the  plaintiff : George  v.  Chambers,. 
11  M.  & W.  149  ; Mellor  v.  Leather,  1 E.  & B.  619  ; Mennie 
v.  Blake.  6 E.  & B.  843. 

The  only  question  is,  whether  it  can  be  sustained  under 
our  Act,  Consol.  Stat.  U.  C.  ch.  29,  which  enacts  that,  in 
case  any  goods,  chattels,  property,  or  effects  have  been 
otherwise  (than  by  distress,)  wrongfully  taken  or  detained, 
the  owner,  or  other  person,  or  corporation  capable  of  main- 
taining an  action  of  trespass  or  trover  for  personal  pro- 
perty, may  bring  an  action  of  replevin  for  the  recovery 
thereof,  and  for  the  recovery  of  the  damages  sustained  by 
reason  of  such  unlawful  detention,  in  like  manner  as  actions 
are  brought  and  maintained  by  persons  complaining  of  un- 
lawful distresses. 

The  question  is,  whether,  under  the  circumstances  of  this 
case,  an  action  of  trover  would  have  lain.  The  learned 
Judge,  before  whom  the  case  was  tried,  was  of  opinion  that 
it  would  not,  and  he  referred  to  the  fact  that  the  plaintiff 
himself  retained  the  key  of  the  barn  where  the  goods 
were  locked  up. 

I must  say  I entirely  concur  with  the  learned  Judge  in 
the  opinion  that,  under  the  circumstances,  an  action  of 
trover  could  not  have  been  sustained,  and  the  result  must 
be  that,  if  it  could  not,  neither  can  this  action  of  replevin. 

But  although  the  learned  Judge  was  of  opinion  that,,, 
under  the  circumstances  given  in  evidence,  no  action  of 
trover  could  have  been  sustained,  he  still  left  it  to  the  jury 
to  say  whether  the  defendant  really  intended  to  refuse 
possession  of  the  goods  to  the  plaintiff,  and4was  so  understood 
by  the  plaintiff,  or  was  merely  asserting  a supposed  right 
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to  keep  the  plaintiff  himself  off  the  land,  while  willing  to  let 
any  one  else  take  them ; and  the  jury,  without  answering 
this  question,  found  a verdict  for  the  plaintiff. 

With  great  deference  for  the  opinion  of  the  learned  Judge 
who  tried  the  case,  I do  not  think  this  a proper  question  to 
submit  to  the  jury  under  the  circumstances. 

In  a case  of  alleged  tort  of  this  nature,  which  the  defen- 
dant denies,  the  question  is  not,  what  was  the  intention  of 
the  defendant,  but  what  were  his  acts — not  what  he  inten- 
ded, but  what  did  he  do.  Intention  may  be  well  inferred 
from  acts,  but  not  acts  from  some  presumed  intention. 

The  facts  to  be  determined  in  this  case  appears  to  me  to 
be,  1.  Had  the  defendant  possession  of  the  goods  in  ques- 
tion to  the  exclusion  of  the  plaintiff?  If  not,  he  could  not 
be  liable ; 2.  If  he  had,  did  he  withhold  them  from  the 
plaintiff?  To  establish  that  he  did,  it  was  necessary  to 
inquire  whether  or  not  the  plaintiff  did  demand  the  goods 
of  the  defendant,  and  did  the  defendant  refuse  to  deliver 
them. 

Whether  what  was  relied  upon  as  a demand  was  suffi- 
cient in  law  to  constitute  a demand,  and  whether  what  was 
relied  upon  as  a refusal  \yas  a refusal,  appear  to  me  to  in- 
volve questions  of  law  to  be  decided  by  the  Judge  ; and,  jf 
he  saw  no  sufficient  evidence  to  support  a verdict  for  the 
plaintiff,  there  was-nothing  to  leave  to  the  jury.  Least  of 
all  should  the  question  have  been  submitted  in  a form 
which  would  leave  it  open  to  the  jury  to  find  the  intention 
of  the  defendant  to  be  different  from  what  the  surrounding 
circumstances  and  the  expressions  used  appear  to  warrant. 

The  defendant  may  have  been,  and  I think  indeed  was, 
liable  to  the  plaintiff,  if  he  had  thought  fit  to  sue,  for  hav- 
ing forcibly  kept  him  out  of  possession  of  the  farm,  the 
term  in  which  had  not  been  legally  determined,  nor  had 
possession  been  given  up  by  the  plaintiff  and  accepted  by 
the  defendant. 

The  plaintiff  in  reality,  as  it  seems  to  me,  had  possession 
of  the  goods  which  were  replevied,  having  had  the  key  of 
the  barn  in  which  they  were  locked  up ; and  not  a particle 
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of  evidence  is  given  that  the  defendant  ever  touched  the 
goods,  or  ever  had  any  actual  possession  of  them. 

The  whole  onus  lies  upon  the  plaintiff,  and  it  appears  to 
me  he  fails  to  establish  a case  in  trover. 

If  the  defendant  never  took  the  goods  into  his  possession, 
and  I do  not  see  any  evidence  that  he  did,  he  could  not 
have  detained  them  in  his  possession  unlawfully. 

Then  as  to  demand  and  refusal.  The  demand  is  value- 
less unless  the  defendant  had  the  goods  then  in  his  pos- 
session; but  how  can  he  be  said  to  have  then  had  in  his 
possession  goods  which  the  plaintiff’  had  himself  locked  up 
in  a barn  upon  the  demised  premises,  the  plaintiff’s  term  in 
which  had  not  expired  in  law,  and  of  which  he  had  not 
surrendered  actual  possession  to  the  defendant. 

If  the  plaintiff  wished  to  have  made  a case  of  trover,  and 
to  place  himself  rectus  in  curia,  he  should  have  first  given 
up  to  the  defendant  possession  of  the  barn  in  which  the 
goods  were,  and  have  given  him  the  key  which  the  plain- 
tiff retained,  and  then  he  should  have  demanded  of  the 
defendant,  in  express  terms,  the  goods,  instead  of  demand- 
ing, as  he  did,  only  that  the  outer  gate  of  the  farm  might 
be  opened  in  order  that  he  might  go  in  to  get  his  goods  out 
of  the  barn,  in  which  they  were,  he  retaining  the  key  in  his 
own  possession.  The  defendant  never  claimed  any  property 
in  the  goods,  nor  any  control  over  them.  He  does  not  even 
claim  to  have  had  them  in  his  possession.  The  plaintiff’ 
does  not  say  that  he,  plaintiff,  demanded  in  terms  the  goods 
of  the  defendant ; or  that  the  defendant  refused  to  give 
them,  or  that  he  even  said  the  plaintiff  should  not  have 
them. 

Whether  the  plaintiff  or  defendant  acted  most  stubbornly 
or  wrongly  in  the  foolish  proceeding  which  has  given  occa- 
sion to  this  action,  wre  are  not  called  upon  to  decide.  All 
that  we  have  to  say,  upon  the  issues  joined  in  the  action,  is, 
which  of  the  two  should  prevail.  The  defendant  merely 
pleads,  1.  That  he  never  took  the  goods,  that  is,  out  of  the 
plaintiffs ’s  possession  into  his  own  ; and  I think  there  is 
no  evidence  that  he  ever  did ; 2.  That  he  never  detained 
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them  in  his  possession.  If  he  never  had  them  in  his  posses- 
sion, and  I think  the  evidence  fails  to  shew  that  he  ever 
had,  he  could  not  have  detained  them ; and  if  they  were 
not  in  defendant’s  possession,  there  could  be  no  demand  and 
refusal  sufficient  to  give  foundation  to  an  action  of  trover. 

I am  of  opinion,  moreover,  that  what  did  take  place 
according  to  the  plaintiff’s  own  shewing,  did  not  constitute 
a demand  and  refusal  so  as  to  give  foundation  to  an  action 
of  trover. 

The  result,  therefore,  is,  that  replevin  does  not  lie ; and 
that  the  rule  should  be  absolute  to  enter  a nonsuit. 

Hagarty,  C.  J.  In  this  replevin  suit  there  is  apparently 
nothing  at  stake  but  the  costs  of  the  action.  I am  sorry 
there  should  be  any  difference  of  opinion  ill  the  Court. 

The  learned  Judge  left  it  to  the  jury  to  find  whether  the 
defendant  really  intended  to  refuse  possession  of  the  goods 
to  the  plaintiff,  and  was  so  understood  by  the  plaintiff,  or 
was  merely  asserting  a supposed  right  to  keep  the  plaintiff 
himself  off  the  land,  while  willing  to  let  any  one  else  take 
them.  If  the  former,  their  verdict  was  to  be  for  the  plain- 
tiff ; but  if  the  latter,  then  their  verdict  was  to  be  for  the 
defendant.  The  jury  accepted  the  first  view. 

My  strong  impression  is,  that  there  was  sufficient  to 
support  this  verdict. 

I am  quite  unable  to  read  the  evidence  without  the  con- 
viction that  the  clear  effect  and  substance  of  what  took 
place  between  the  parties  was  a demand  of  the  goods  by 
the  plaintiff,  and  a refusal  by  the  defendant  to  let  him  have 
them.  Bat  for  the  defendant’s  action  the  plaintiff  would 
certainly  have  got  his  goods.  There  seems  to  me  to  have 
been  an  interference  with  the  plaintiff’s  dominion  over  his 
own  chattels. 

If  a man  comes  to  get  his  horses,  then  in  another  man’s 
barn  or  stable,  and  the  latter  peremptorily  refuses  to  allow 
the  other  to  enter  his  premises  to  get  them,  knowing  well 
that  it  is  only  to  get  them  he  seeks  to  enter,  I am  unable 
to.  understand  how  the  owner’s  right  and  dominion  over 
68 — vol.  xxvi  c.p. 
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his  property  is  not  interfered  with.  If  the  owner  of  the 
land  merely  put  it  on  the  ground  that  the  other  should  not 
go  on  his  premises,  but  that  he  would  bring  out  the  goods 
for  him,  or  have  them  brought  out  for  him,  it  would  be 
different. 

As  to  the  locking  of  the  barn,  the  only  mention  of  it  in 
the  evidence  is,  on  the  defendant’s  cross-examination,  eli- 
cited by  the  plaintiff,  namely,  The  plaintiff  still  had  the 
barn  locked.”  Nothing  further  was  asked  about  it.  Noth- 
ing was  said  by  the  defendant  as  to  it  in  his  dispute  with 
the  plaintiff.  He  did  not  assign  any  such  matter  as  a 
reason  for  not  giving  him  the  goods,  nor  did  he  even  men- 
tion it  in  his  examination  in  chief. 

Now,  I think  the  clear  rule  is,  that  if  any  such  thing  had 
been  relied  on  as  a defence  it  ought  to  have  been  distinctly 
raised  at  the  trial ; as,  if  raised,  it  might  have  been  probably 
easily  answered  or  explained.  I therefore  attach  little,  if 
any,  weight  to  the  matter,  under  the  circumstances. 

The  learned  Judge,  in  his  note  of  the  case,  says : “ One 
fact,  whether  important  or  not,  is,  that  the  plaintiff  still 
had  the  key  of  the  barn  where  the  goods  were,  though  the 
defendant  had  the  key  of  the  gate.” 

This  note  satisfies  me  that  nothing  really  turned  there- 
upon at  the  trial. 

No  point  was  made,  either  at  the  trial  or  on  the  argu- 
ment, as  to  the  continuance  or  surrender  of  the  lease.  It 
was  treated  as  at  an  end. 

I am  unprepared  to  hold  that  the  mere  unexplained 
fact  of  the  barn  still  being  “ locked  by  plaintiff,”  is  a bar 
to  his  claim. 

I think  he  was  kept  from  the  possession  of,  and  control 
over,  his  goods  by  the  defendant,  who  knowingly  refused 
on  demand  to  let  him  have  them  or  take  them. 

I have  not  quoted  the  passages  in  the  evidence  on  wdiich 
I base  my  judgment. 

Galt,  J.,  concurred  with  Gwynne,  J. 


Rule  absolute. 
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McLaren  v.  Buck  et  al. 

Water  course — Right  to  float  timber  down — Destruction  of  plaintiff’s  dam 
therefor — Justification — Pleading — C.  S.  U.  C.,  ch.  48,  secs.  15,  16. 

The  first  count  of  the  declaration  alleged  that  the  plaintiff  was  possessed 
of  certain  land  through  which  the  river  Mississippi  flowed  on  which 
he  had  made  improvements,  both  above  and  below  his  said  lot,  as  also 
of  a dam  erected  on  said  lot  across  the  stream,  with  a slide  and  other 
works,  whereby  and  by  means  of  the  water  of  said  river  pressed  back 
by  said  dam  he  was  enabled  and  accustomed  to  float  his  timber  down 
said  stream  and  through  his  lot ; and  that  defendants  cut  and  broke 
through  and  destroyed  said  dam,  whereby,  &c. 

The  second  count  alleged  that  the  plaintiff  was  possessed  of  the  land,  &c., 
and  that  the  said  river  where  it  passed  through  the  plaintiff ’s  land  had 
so  great  a fall  and  was  so  shallow  and  obstructed  as  not  to  be  navi- 
gable ; and  that  he  was  also  possessed  of  a dam  across  said  stream  for 
improving  the  stream  for  the  descent  of  timber,  furnished  with  a 
sufficient  apron  for  the  passage  thereover  of  the  said  timber  ; and  that 
defendants  cut  down,  &c.,  the  said  dam,  and  prevented  plaintiff  from 
using  the  slide  for  the  passage  of  his  timber,  whereby,  &c. 

The  fourth  count  was  in  trespass  quare  clausum  Jregit  to  the  said  land 
covered  with  water  and  cutting  down  the  said  dam  to  the  plaintiff’s 
damage  and  preventing  his  using  the  slide  for  the  passage  of  his 
timber  past  certain  rapids  and  falls  below  said  dam,  whereby,  &c. 

Third  plea  to  first  count : that  defendants  were  lumberers,  and  possessed 
of  a large  quantity  of  timber  which  they  were  desirous  of,  and  were 
floating  down  to  market,  as  they  had  a lawful  right  to  do,  when  they 
were  obstructed  by  said  dam,  wrongfully  placed  in  said  river  by  the 
plaintiff,  and  because  they  could  not  otherwise  float  down  the  said 
timber  they  cut  away,  &c.,  said  dam,  as  they  lawfully  might,  which 
are  the  grievances  complained  of. 

Fourth  plea,  to  second  count,  setting  up  that  the  dam  was  not  furnished 
with  a good  and  sufficient  apron  for  the  passage  thereover  of  the 
timber,  according  to  the  statute,  which  dam  wrongfully  obstructed  and 
hindered  defendants  from  floating  their  timber  to  market,  and  they 
therefore  lawfully  cut  it  away,  &c. 

Fifth  plea,  to  fourth  count : that  said  river  where  it  crossed  the  plaintiff’s 
land  was  a stream  down  which,  in  a state  of  nature  during  freshets, 
timber  might  be  floated,  and  defendants,  being  lumberers,  were  law- 
fully engaged  in  floating  their  timber  down  said  stream  to  market,  and 
the  plaintiffs  wrongfully  placed  said  dam  across  the  river,  which 
obstructed  defendants,  who  thereupon  cut  it  away,  &c.,  as  they  lawfully 
might,  &c. 

Held,  Hagarty,  C.  J.,  dissenting,  pleas  bad  : the  third  and  fourth  pleas 
in  not  alleging  that  the  river  was  a navigable  river  or  a stream 
within  secs.  15  and  16  of  Consol.  Stat.  U.  C.,  ch.  48,  or  setting  out 
the  facts  on  which  defendants’  alleged  right  arose ; and  the  fifth  plea, 
because,  although  supplying  the  defect  in  the  others,  by  alleging  that 
it  was  a stream  within  the  above  sections  of  the  statute,  yet  it  omitted 
to  allege  that  the  dam  was  not  furnished  with  a sufficient  apron  as 
required  by  the  statute. 
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Per  Hagarty,  C.  J. — The  pleas  were  sufficient  under  the  present  rules 
as  to  pleading,  for  they  contained  a plain  issuable  statement  that  the 
defendants  were  floating  their  logs  down  the  river  as  they  had  a right 
to  do  ; and  the  plaintiff,  by  denying  it,  might  have  raised  all  the 
questions  argued  on  the  demurrer. 

Declaration.  First  count : for  that  before  and  at  the 
time  of  committing  the  grievances  hereinafter  mentioned, 
the  plaintiff  was  possessed  of  the  east  half  of  lot  No.  14,  in 
the  first  concession  of  the  Township  of  North  Sherbrooke, 
in  the  County  of  Lanark,  through  which  a stream,  known 
as  the  Mississippi,  runs  and  flows;  and  the  plaintiff',  by 
means  of  certain  improvements  which  he  had  made  on  the 
said  stream,  both  above  ?nd  below  where  it  passes  as  afore- 
said through  his  said  lot,  had  been  and  was  accustomed  to 
float  and  transport  saw-logs  and  square  timber  down  the 
said  stream;  and  the  plaintiff  was  also  possessed  of  a certain 
dam,  built  on  the  said  lot  across  the  said  stream,  and  had 
also  near  to  the  said  dam  and  on  the  said  lot  a slide  and 
other  works,  whereby,  and  by  means  of  the  water  of  the  said 
river  pressed  back  by  the  said  dam,  he  was  enabled  and  ac- 
customed to  bring  his  saw  logs,  square  and  other  timber, 
which  he  was  floating  down  the  said  stream,  through  his 
said  lot  and  into  the  said  stream ; and  the  defendants  cut 
down,  broke  through,  and  destroyed  the  said  dam,  whereby 
the  plaintiff  suffered  great  loss  and  damage,  and  was  unable 
to  transport  his  timber  and  saw-logs  down  the  said  slide^ 
and  was  deprived  of  the  gains  and  profits  which  he  had 
been  accqstomed  to  receive,  and  would  have  made  but  for 
the  destruction  of  the  said  dam  as  aforesaid,  and  was  other- 
wise much  damnified. 

Second  count : for  that  the  plaintiff*  before  and  at  the 
time  of  the  grievances  hereinafter  mentioned,  was  possessed 
of  the  said  land,  (describing  it),  through  which  the  river 
Mississippi  runs  and  flows,  and  down  which  river  he  was 
accustomed  to  bring  and  float  square  timber  and  saw-logs, 
and  the  said  river,  where  it  passed  through  the  plaintiff’s 
said  lot,  had  so  great  a fall,  and  was  so  shallow  and  ob- 
structed, that  it  was  not  navigable  ; and  was  also  possessed 
of  a dam  built  across  the  said  stream  on  the  said  lot  for  the 


m’LAKEN  V.  BUCK  ET  AL. 


541 


purpose  of  improving  the  stream  for  the  descent  of  timber 
and  saw-logs,  and  which  dam  was  furnished  with  an  apron 
sufficient  for  the  passage  thereover  of  the  timber  and  saw- 
logs  which  might  be  floated  down  the  river.  And  the  plain- 
tiff, being  so  possessed,  the  defendants  cut  down,  broke 
through,  and  destroyed  the  said  dam,  whereby  the  plaintiff 
suffered  great  loss  ; and  the  plaintiff  was  unable  to  make 
use  of  a certain  slide  of  which  he  was  possessed  on  the  said 
lot,  built  for  the  passing  down  of  timber  and  saw-logs  past 
certain  rapids  and  falls  on  the  said  river  immediately  below 
the  said  dam,  and  for  the  use  of  which  slide  he  had  been 
accustomed  to  receive  certain  gains  and  profits;  and  whereby 
also  he  was  hindered  in  passing  down  a large  quantity  of 
his  timber  and  saw-logs  over  the  said  slide,  and  also  sus- 
tained other  lpsses. 

Fourth  count:  that  the  defendants  on  divers  days  and 
times,  broke  and  entered  certain  land  of  the  plaintiff 
(describing  it),  and  which  was  covered  with  water  called  the 
river  Mississippi,  and  cut,  broke  down,  and  destroyed  a 
certain  dam  which  the  plaintiff  had  erected  thereon,  on  the 
bed  of  and  across  the  said  stream,  whereby  the  plaintiff 
was  much  injured  and  was  unable  to  make  use  of  a certain 
slide  of  which  he  was  possessed  on  the  said  lot,  built  for 
the  passage  down  of  timber  and  saw-logs  past  certain  rapids 
and  falls  on  the  said  river  below  the  said  dam,  and  for  the 
use  of  which  he  had  been  accustomed  to  receive  certain 
tolls. 

Third  plea  to  first  count:  that,  prior  to  the  times  of  the 
committing  of  the  alleged  grievances  mentioned  in  said 
count,  the  defendants  were  engaged  in  the  business  of 
lumberers,  and  had  got  out  and  were  possessed  of  a large 
quantit}^  of  timber  which  they  desired  to  float  to  market 
upon  and  by  means  of  the  waters  of  the  said  Mississippi 
river,  as  they  had  a lawful  right  to  do,  and  for  that  purpose 
had  placed  said  timber  in  said  river,  and  were  lawfully 
engaged  in  floating  the  same  down  said  river  to  market;  and 
the  plaintiff  wrongfully  placed  and  caused  to  be  constructed 
in  and  upon  the  bed  of  the  said  river  a certain  dam,  which 
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obstructed,  delayed,  hindered,  and  prevented  the  defendants 
from  driving  and  floating  their  said  timber  down  said 
river  to  market ; and  because  they  could  not  otherwise  so 
float  it,  cut  away  and  broke  through  the  said  dam,  so 
wrongfully  placed  and  constructed  in  and  upon  the  bed  of 
the  said  stream,  as  they  lawfully  might,  doing  as  little 
damage  as  they  could  possibly  in  the  premises,  which  are 
the  grievances  complained  of  in  said  first  count. 

Fourth  plea,  to  second  count:  that,  prior  to  the  time  of 
the  committing  of  the  alleged  grievances  the  defendants 
were  engaged  in  the  business  of  lumberers,  and  had  got  out 
and  were  possessed  of  a large  quantity  of  timber,  which 
they  desired  to  float  to  market  upon  and  by  means  of  the 
waters  of  the  said  Mississippi  river,  as  they  had  a lawful 
right  to  do,  and,  for  that  purpose  had  placed  said  timber  in 
said  river,  and  were  lawfully  engaged  in  floating  the  same 
down  said  river  to  market;  and  the  plaintiff  wrongfully 
placed  and  caused  to  be  constructed  in  and  upon  the  bed 
of  the  said  river  a certain  dam,  which  was  not  furnished 
with  a good  and  sufficient  apron,  sufficient  for  the  passage 
thereover  of  timber  and  saw-logs  according  to  the  statute 
in  such  case  made  and  provided,  and  which  dam  wrongfully 
obstructed,  delayed,  and  hindered  the  defendants  from 
driving  and  floating  their  said  timber  down  said  river  to 
market  : and,  because  they  could  not  otherwise  so  float  it? 
cut  away  and  broke  through  said  dam,  so  wrongfully  placed 
and  constructed  in  and  upon  said  stream,  doing  as  little 
damage  as  they  possibly  could  in  the  premises,  as  they 
lawfully  might,  which  are  the  grievances  alleged. 

Fifth  plea,  to  fourth  count : that  the  river  Mississippi, 
where  it  crosses  the  plaintiff’s  land  mentioned  in  said 
count,  is  a stream  down  which,  in  a state  of  nature  during 
freshets,  timber  and  logs  may  be  floated,  and  before  the 
committing  of  the  alleged  grievances  /the  defendants,  being 
lumberers,  were  lawfully  engaged  in  floating  down  the 
waters  of  said  Mississippi  their  timber  to  market;  and  the 
plaintiff  wrongfully  placed  in  and  across  the  bed  of  the 
.said  river  where  the  said  river  crosses  the  plaintiffs  land, 
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a certain  (lam  which  hindered,  delayed,  and  obstructed  the 
defendants  in  floating  down  the  said  river  their  timber  to 
market,  the  defendants,  as  the)7,  lawfully  might,  and  doing 
no  unnecessary  damage,  cut  down  and  broke  through  the 
said  dajn,  which  they  lawfully  might  do,  and  which  are  the 
grievances  alleged. 

To  these  pleas  the  plaintiff  demurred,  on  the  grounds : — 

To  the  third  plea  to  the  first  count : that  it  does  not 
appear  from  the  said  plea,  nor  is  it  alleged,  that  the  stream  in 
the  first  count  mentioned  was  navigable,  or  one  on  which 
timber  or  saw-logs  could  be  floated  down  during  freshets  in 
a state  of  nature;  and  that  it  does  not  appear  that  the 
defendants  had  any  right  or  were  lawfully  engaged  in 
floating  down  the  timber  in  the  said  plea  mentioned,  with- 
out which  they  would  not  be  justified  in  destroying  the 
plaintiff’s  dam ; nor  does  it  appear,  nor  is  it  alleged  in  the 
said  plea,  that  (if  the  said  stream  was  one  on  which  timber 
and  saw-logs  could  be  floated  during  freshets),  the  said  dam 
was  not  furnished  with  an  apron  convenient  and  sufficient 
for  the  passage  thereover  of  the  timber  which  the  said 
defendants  were  floating  down  as  alleged. 

To  the  fourth  plea  to  the  second  count : that  the  plea 
does  not  allege  that  there  was  not  a convenient  apron  on 
the  said  dam  for  the  passage  of  the  defendants’  timber,  but 
only  alleges  that  the  apron  was  not  according  to  the  statute  ; 
that  the  statutory  requirements  mentioned  refer  to  mill- 
dams,  while  the  count  to  which  such  plea  is  pleaded  shews 
that  the  dam  in  question  was  not  a mill-dam : that  the 
defendants  were  not  justified  in  injuring  or  destroying  the 
dam,  so  long  as  there  was  a convenient  apron  for  the 
passage  of  timber. 

To  the  fifth  plea  to  the  fourth  count : that  it  does  not 
appear  from  said  plea,  nor  is  it  alleged,  that  the  said  dam 
was  not  furnished  with  an  apron  sufficient  for  the  passage 
thereover  of  the  timber,  which  the  said  defendants  were 
floating  down  as  alleged ; and  that  it  is  not  unlawful  for 
the  plaintiff  to  erect  a dam  as  in  the  said  fourth  count 
alleged. 
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On  February  1st,  1876,  the  case  came  on  for  argument, 
before  Hagarty,  C.  J.,  when,  by  consent  of  counsel,  the  case 
was  referred  to  the  full  Court. 

In  this  term,  February  18th,  1876,  the  demurrers  were 
argued. 

McCarthy,  Q.  C.,  for  the  plaintiff. 

J.  H.  Cameron,  Q.  C.,  contra. 

The  arguments  fully  appear  from  the  judgment. 

The  following  cases  were  referred  to : Boale  v.  Dickson , 
13  C.  P.  337;  Whelan  v.  McLachlan,  16  C.  P.  102;  Cran- 
dell  v.  Mooney,  23  C.  P.  212 ; Dixson  v.  Snetsinger,  23 
C.  P.  235. 

June  28th,  1876.  Hagarty,  C.  J. — As  to  the  third  plea 
to  the  first  count,  I think  this  plea,  if  true,  is  an  answer 
to  the  action. 

The  technical  objection  to  this  and  the  next  plea 
demurred  to  seems  to  be  that  the  facts  should  be  shewn 
from  which  the  defendants’  alleged  right  arises.  I hardly 
think  that  this  should  prevail  in  these  days  of  very  inarti- 
ficial pleadings.  When  a defendant  says  he  was  floating  his 
timber  down  a named  river,  as  he  had  a lawful  right  to  do, 
he  offers  a plain,  intelligible  issuable  statement,  just  as  that 
a plaintiff  is  not  entitled  to  the  flow  of  water  as  alleged,  or 
that  he  was  not  lawfully  possessed  of  a right  to  the  flow 
of  water,  &c. 

If  the  defendants  have  not  the  right  to  float  their  logs 
down  this  stream  to  market,  the  plaintiff’s  course  is  to 
reply  denying  such  right.  The  issue  on  this  point  is  fairly 
presented. 

I think  it  not  necessary  to  aver  that  it  is  a navigable 
stream.  Many  streams  not  technically  navigable  streams 
are  recognized  by  law  as  legally  usable  for  the  floating  of 
timber  to  market. 

Consol.  Stat.  U.  C.  ch.  47  specially  names  this  Mississippi 
River  as  one,  amongst  others,  into  which  persons  must  not 
fell  trees  without  lopping  off  the  branches,  except  round  or 
square  timber,  lumber,  saw-logs,  &c. 
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Section  3 declares  that  the  Act  shall  not  apply  to  any 
dam,  weir,  or  bridge  erected  over  such  river,  &c.,  or  to 
any  tree  felled  across  it,  to  be  used  as  a bridge,  “ provided 
such  tree  does  not  impede  the  flow  of  the  water  or  the 
passing  of  rafts.” 

It  was  conceded  on  the  argument  that  Consol.  Stat.  U.  C. 
ch.  48,  only  applied  to  aprons  to  mill-dams. 

It  was  not  argued,  as  I understand,  that  this  plea  was 
open  to  the  objection  in  the  often  cited  case  of  Dimes  v- 
Petley  15  Q.  B.  276,  as  it  avers  that  the  defendants  cut  away 
the  dam,  &c.,  not  merely  because  it  wrongfully  obstructed 
the  passage,  but  because  they  could  not  otherwise  float 
down  the  timber. 

All  the  points  argued  before  us  by  the  plaintiff  would 
arise  on  a traverse  of  the  plea. 

The  fourth  plea  contains  the  same  allegation  of  right  as 
the  third  plea. 

The  count  to  which  it  is  pleaded  shews  that  the  Mississippi 
was  used  by  the  public  ‘for  the  passage  of  timber,  &c.,  and 
it  states  the  cutting  of  the  dam  as  necessary  to  float  down 
this  timber,  charging  the  obstruction  as  wrongful.  The 
averment  of  the  insufficiency  of  the  apron  cannot  make  the 
plea  bad.  If  the  plaintiff  had,  without  reference  to  any 
statute,  made  a convenient  apron  for  the  passage  of  logs, 
that  might  be  very  important  evidence  on  issue  being 
joined  on  the  plea  averring  that  the  defendants  could  not 
float  their  timber  through  without  committing  this  injury 

I think  the  plea  is  not  open  to  the  objections  taken. 

The  same  remarks  apply  to  the  plea  to  the  fourth  count, 
and  to  the  demurrer  thereto.  I think  the  answer  is  pvima 
facie  sufficient. 

On  issue  being  taken  all  the  facts  would  appear ; and  for 
the  defendants  to  succeed  they  would  have  to  shew  their 
right : that  such  right  was  wrongfully  interfered  with  ; 
and  that  it  was  necessary  for  them  in  the  reasonable  exer- 
cise of  such  right  to  do  the  acts  complained  of. 

The  plaintiff  would  then  have  all  the  benefit  of  the  law 
as  laid  down  in  such  cases  as  Boale  v.  Dickson,  13  C.  P. 
69— vol.  xxvi  c.p. 
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337 ; Whelan  v.  McLachlan , 16  C.  P.  102 ; CrandeU,  v. 
Mooney,  23  C.  P.  212,  and  the  authorities  there  collected. 

I do  not  understand  the  object  of  a plaintiff,  who  may- 
be supposed  to  desire  to  bring  his  case  to  trial,  in  demurring 
to  pleas'  of  this  character,  except  on  the  supposition  that 
they  are  true. 

If  issue  be  taken  upon  them  the  whole  facts  can  appear. 

With  the  liberal  power  of  amendment  now  exercised,  it 
is  difficult  to  understand  why  parties  should  be  allowed  to 
have  the  costly  privilege  of  having  both  issues  in  law  and 
in  fact  on  the  same  pleadings. 

I think,  therefore,  that  the  judgment  should  be  for  the 
defendants. 

G WYNNE,  J. — The  plaintiff  in  his  first  count  in  substance 
alleges  that  he  was  possessed  of  the  east  half  of  lot  No.  14 
in  the  1st  concession  of  the  township  of  North  Sherbrooke, 
in  the  county  of  Lanark,  through  which  lot  a stream  known 
as  the  Mississippi  runs  and  flows  • and  that  he  was  also 
possessed  of  a certain  dam  built  on  the  said  lot  across  the 
said  stream,  and  also  had  near  to  the  said  dam  and  on  the 
said  lot  a slide  and  other  works  ; and  that  thereby,  and  by 
means  of  the  water  of  the  said  river  penned  back  by  the 
said  dam,  and  by  means  of  certain  other  improvements 
which  the  plaintiff  had  made  on  the  said  stream,  both 
above  and  below,  where  it  passes  through  his  said  lot,  he 
was  enabled  and  accustomed  to  bring  his  saw-logs,  square 
and  other  timber  down  the  said  stream  through  his  said 
lot,  and  that  the  defendants  broke  through  and  destroyed 
the  said  dam,  whereby  the  plaintiff  suffered  damage,  &c. 

This  count  contains  a sufficient  averment  that  the 
plaintiff  was  possessed  of  the  bed  of  the  stream  which,  as 
the  count  alleges,  is  a stream  running  through  his  lot.  The 
count  expressly  avers  that  the  dam  of  which  the  plaintiff 
was  possessed,  and  for  the  destruction  of  which  the  action 
was  brought,  was  erected  on  the  plaintiff’s  lot  across  the 
said  stream,  so  that  in  effect  the  count  charges  that  the 
defendant  broke  the  plaintiffs  close  and  destroyed  a dam 
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of  the  plaintiff  there  erected  on  the  plaintiff’s  land  across  a 
stream  running  through  his  said  close. 

If  these  allegations  he  true,  and  they  are  not  denied  by 
the  plea  which  is  demurred  to,  the  plaintiff  had  a perfect 
right  to  maintain  his  dam  and  to  enjoy  the  full  benefit 
arising  from  its  maintenance,  unless  he  thereby  pens  back 
the  water  of  the  stream  upon  a riparian  proprietor  higher 
up  the  stream,  or  interferes  with  or  impedes  the  navigation 
of  the  stream  by  persons  having  a right  to  navigate  it,  if  it 
be -navigable,  or  interferes  with  or  prevents  the  lawful 
rights,  if  there  be  any,  of  persons  to  pass  with  their 
property  along  the  waters  of  the  stream  through  the  plain- 
tiff’s land. 

The  plea  which  the  defendant  pleads  to  this  count  does 
not  allege  the  stream  to  be  navigable,  or  assert  any  right 
in  the  defendant  to  use  it  as  such.  It  was  argued  that  the 
stream  must  be  taken  to  be  navigable  by  reason  of  the 
allegation  in  the  plaintiffs’  count  that  by  means  of  improve- 
ments which  the  plaintiff  had  made  on  the  stream,  both 
above  and  below  where  it  passes  through  the  plaintiff’s  lot, 
as  well  as  by  the  dam  erected  on  his  land  across  the  stream, 
he  was  enabled  and  accustomed  to  bring  down  saw-logs 
and  square  timber  through  his  said  lot. 

This  allegation,  so  far  from  containing  any  admission 
express  or  implied  of  the  stream  being  by  nature  navigable, 
on  the  contrary,  in  my  judgment,  contains  the  averment 
that  it  was  by  these  improvements  made  by  the  plaintiff, 
partly  on  his  own  land  and  partly  above  and  below  his 
own  land,  that  the  plaintiff  was  enabled  to  float  logs  and 
square  timber  on  the  stream  through  his  own  land.  If  the 
defendant  claimed  any  rights  in  the  stream  as  it  runs 
through  the, plaintiff’s  land  by  reason  of  the  stream  being 
naturally  navigable,  it  was  necessary  for  him  to  allege 
distinctly  that  it  was  navigable,  and  that  by  reason  thereof 
he  had  rights,  which  he  was  exercising,  of  navigation,  which 
the  dam  interfered  with,  and  that  because  he  could  not 
enjoy  those  rights  without  destroying  the  dam,  he  therefore 
broke  through  it,  and  destroyed  it  as  complained  of.  But 
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he  does  not  allege  that  the  stream  was  navigable  so  as  to 
give  the  defendants  any  rights  therein  as  such,  and  indeed 
the  contrary  is  sufficiently  alleged  in  the  declaration. 

Can,  then,  the  defendants  have  any  rights  of  user  of  a 
a stream  passing  through  the  plaintiff’s  land,  which  a dam 
erected  by  the  plaintiff  across  the  stream,  and  wholly  upon 
his  own  close,  soil,  and  freehold,  could  so  interfere  with,  as 
would  justify  the  defendant  in  breaking  down  and  destroy- 
ing the  dam  ? Certainly  not  at  common  law.  Has  he  then 
by  statute  ? 

By  the  5th  section  of  12  Vic.  ch.  87,  consolidated  in  the 
15th  and  16tli  sections  of  Consol.  Stat.  U.  C.  ch.  48,  it  was 
enacted,  “That  it  shall  be  lawful  for  all  persons  to  float  saw- 
logs,  and  other  timber  rafts  and  craft  down  all  streams 
in  Upper  Canada  during  the  spring,  summer,  -and  autumn 
freshets,  and  that  no  person  shall,  by  felling  trees  or  placing 
any  other  obstruction  in  or  across  any  such  stream,  prevent 
the  passage  thereof;  provided  always,  that  no  person  using 
such  stream  in  manner  and  for  the  purposes  aforesaid,  shall 
alter,  injure  or  destroy  any  dam  or  other  useful  erection  in 
or  upon  the  bed  of  or  across  any  such  stream,  or  do  any 
unnecessary  damage  thereto  or  on  the  banks  of  such  stream ; 
provided  there  shall  be  a convenient  apron,  slides,  gate,, 
lock  or  opening  in  any  such  dam  or  other  structure  made 
for  the  passage  of  all  saw  logs  and  other  timber,  rafts  and 
crafts  authorized  to  be  floated  down  such  stream  as  afore- 
said.” 

Although  this  statute  was  entitled  “An  Act  to  amend 
an  Act  to  provide  for  the  construction  of  aprons  to  mill 
dams  over  certain  streams  in  this  Province,”  the  dam 
mentioned  in  this  5th  section  need  not  have  been  a naill- 
dam.  It  may  have  been  a dam  for  any  useful  purpose. 
But  the  streams  referred  to  in  the  Act  were  particular 
streams,  not  every  stream  running  through  a man’s  own 
land. 

The  Consol.  Stat.  U.  C.  ch.  48,  slightly  alters  the  phrase- 
ology, but  not,  in  my  opinion,  the  sense,  substance  or  effect 
of  12  Vic.,  ch.  87,  sec.  5,  the  first  part  of  which  is  almost 
verbatim  rendered  by  sec.  15  of  the  Consol.  Stat. 
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The  16th  section  of  the  Consolidated  Statute  slightly 
alters  the  phraseology  of  the  latter  part  of  sec.  5 of  12 
Vic.  ch.  87. 

This  section  16  says:  “In  case  there  be  a convenient 
apron,  slide,  gate,  lock,  or  opening  in  any  such  dam  or  other 
structure  made  for  the  passage  of  saw-logs  and  other  timber 
rafts  and  crafts  authorized  to  be  floated  down  such  stream 
as  aforesaid,  no  person  using  any  such  stream  in  manner 
and  for  the  purpose  aforesaid,  shall  alter,  injure,  or  destroy 
any  such  dam  or  other  useful  erection  in  or  upon  the  bed  of 
or  across  the  stream,  or  do  any  unnecessary  damage  thereto 
or  on  the  banks  thereof.” 

In  Boole  v.  Dickson , 13  C.  P.  337,  approved  of  in  Whelan 
v.  McLachlan,  16  C.  P.  102,  this  Court  has  decided  that  the 
streams  referred  to  in  the  15th  and  16th  sections  of  the 
Consol.  Stat.  ch.  48,  are  only  such  streams  as  in  their 
natural  state  will,  without  improvements  during  freshets, 
permit  saw-logs,  timber,  &c,,  to  be  floated  down  them. 

By  this  decision  we  should  be  bound,  even  if  it  did  not, 
as  it  does,  by  its  sound  sense,  recommend  itself  to  our 
approval. 

The  statute,  therefore,  does  not  interfere  with  the  right 
at  common  law  of  the  proprietor  of  land  on  both  sides  of 
a stream  down  which  in  its  natural  state,  without  improve- 
ments, logs,  timber,  &c.,  could  not  be  floated,  to  erect  a dam 
or  other  useful  erection  across  such  stream  running  through 
his  own  land,  and  thereby  to  make  the  stream  capable  of 
floating  logs  and  timber  through  his  land. 

This  is  what,  in  my  judgment,  the  plaintiff  alleges  in  the 
first  count  that  he  has  done,  and  it  is  for  breaking  down 
and  destroying  such  a dam  that  he  alleges,  in  that  count, 
that  his  action  is  brought. 

The  defendant  in  his  plea  to  this  count  alleges  no  single 
fact,  matter,  or  thing  which  would,  if  established  to  be 
true,  justify  him  in  law  in  destroying  the  plaintiff’s  dam. 

He  does  not  allege  that  the  stream,  across  which  the  dam 
is  said  to  have  been  erected,  is  such  a stream  as  gives  to 
The  defendants  any  right  to  float  logs  or  timber  along  or 
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through  the  plaintiff’s  property.  For  all  that  appears,  it 
may  he  only  by  reason  of  the  plaintiff’s  improvements  that 
the  stream  could  he  used  at  all.  The  defendants’  plea  in 
fact  merely  asserts  matter  which  amounts  to  a conclusion 
of  law,  instead  of  averring  the  facts  from  which  it  is  con- 
tended that  conclusion  follows.  It  says,  as  a defence  to  a 
- count  in  substance  charging  the  defendant  with  having 
destroyed  a dam  upon  the  plaintiff’s  own  land,  that  the  de- 
fendants were  rightfully  floating  logs  upon  the  stream 
through  plaintiff’s  land,  and  that  because  the  plaintiff’s  dam 
was  wrongfully  erected  on  his  own  land,  the  defendants 
broke  it  and  destroyed  it. 

In  my  opinion  judgment  must  be  rendered  for  the  plain- 
tiff upon  the  demurrer  to  this  plea. 

The  second  count  in  substance  alleges  that  the  plaintiff 
being  possessed  of  the  east  half  of  lot  number  fourteen,  in 
the  first  concession  of  North  Sherbrooke,  through  which  the 
river  Mississippi  flows,  and  because  the  said  river,  where  it 
passes  through  the  plaintiff’s  land,  had  so  great  a fall,  and 
was  so  shallow  and  obstructed  that  it  was  not  navigable 
for  logs  or  timber,  the  plaintiff  had  a dam  built  across  the 
stream  on  the  plaintiff’s  own  land  for  the  purpose  of 
improving  the  stream  for  the  descent  of  timber  and  saw- 
logs,  which  dam  was  furnished  with  an  apron  or  slide  suffi- 
cient for  the  passage  thereon  of  timber  and  saw-logs  past 
certain  rapids  situate  below  the  dam,  for  the  use  of  which 
slide  he  was  accustomed  to  receive  certain  gains  and  profits, 
yet  that  the  defendant  cut  down,  broke  through,  and 
destroyed  the  said  dam. 

To  this  count  the  defendants  plead,  in  substance,  that 
they  were  engaged  in  lumbering,  and  were  possessed  of 
timber,  &c.,  which  they  desired  to  float  to  market  upon  and 
by  means  of  the  waters  of  the  said  Mississippi  river,  as 
they  had  a lawful  right  to  do,  and  because  the  plaintiff’s 
dam,  which  was  not  furnished  with  a good  and  sufficient 
apron  for  the  passage  thereover  of  timber  and  saw-logs 
according  to  the  statute  in  such  case  made  arid  provided, 
wrongfully  obstructed,  &c.,  the  defendants  in  floating  their 
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logs  and  timber,  and  because  they  could  not  otherwise 
float  it,  therefore  they  cut  away  and  broke  through  the 
plaintiff’s  dam,  doing  as  little  damage  as  they  could  in  the 
premises. 

I think  the  true  construction  to  put  upon  the  count  to 
which  this  plea  is  pleaded  is  to  regard  it  as  averring  that 
the  stream  was  made  navigable  for  logs  and  timber  through 
the  plaintiff’s  land  past  the  shallows  and  rapids  there  by 
means  of  the  plaintiff’s  dam,  and  that  he  was  therefore 
entitled  to  acquire  the  profits  and  gains  which  he  alleges 
he  was  accustomed  to  gain  and  derive  from  his  said  im- 
provements. 

The  count  sufficiently  prima  facie  excludes  any  right  of 
the  defendants  to  the  use  of  the  stream  where  it  flows 
through  the  plaintiff’s  land,  and  casts  upon  the  defendants 
the  onus  of  pleading  such  facts,  if  there  are  any,  as  give 
them  such  right,  or  any  right,  to  interfere  with  the  plain- 
tiff’s property.  The  plea,  in  my  opinion,  alleges  no  such 
facts,  and  is  defective  for  the  same  reason  as  the  plea  to 
the  first  count,  in  not  alleging  that  the  river  where  it 
passes  through  the  plaintiff’s  land  was  by  nature  a stream 
within  the  purview  of  sec.  15  of  the  Consol.  Stat.  ch.  48, 
and  so  giving  him  the  right  to  affect  the  plaintiff’s  property 
conferred  upon  the  defendants  by  the  16th  section  of  the 
same  statute. 

It  is  quite  consistent  with  this  plea  that  it  was  by  reason 
of  the  plaintiff’s  improvements  only  that  the  defendants 
were  at  all  enabled  to  enter  with  their  logs  and  timber 
upon  that  portion  of  the  river  where  it  passes  through  the 
plaintiff’s  land,  and,  if  that  be  so,  the  defendants  have  no 
justification  whatever  for  the  injuries  committed  and 
confessed  by  them. 

The  fourth  count  of  the  plaintiff’s  declaration  is  in  ex- 
press terms,  as  the  others  are  in  substance,  a count  framed 
in  trespass  quare  clausum  fregit.  It  charges  the  defend- 
ants with  having  broken  and  entered  the  plaintiff’s  close, 
and  broken  down  and  destroyed  a certain  dam  which  the 
plaintiff  had  erected  thereon  in  the  bed  of  a stream  and 
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across  the  stmim,  which  dam  the  plaintiff  had  erected  for 
the  passage  down  of  timber  and  saw  logs  through  his  own 
land  past  certain  rapids  and  falls  in  the  river,  and  from 
which  he  had  been  accustomed  to  receive  certain  tolls. 

In  their  plea  to  this  count,  the  defendants  supply  the 
defect  existing  in  the  other  pleas,  by  averring  that  the 
river  where  it  crosses  the  plaintiff’s  land  is  a stream  down 
which,  in  a state  of  nature,  timber  and  logs  may  be  floated 
during  freshets,  and  that,  therefore,  it  was  a stream,  prima 
facie  at  least,  within  the  provisions  of  the  15th  and  16th 
sections  of  the  Consol.  Stat.  U.  C.  ch.  48.  The  plea  then 
alleges  that  the  defendants  being  lawfully  engaged  in  float- 
ing timber  to  market  down  the  said  stream,  broke  down 
and  cut  through  the  plaintiff’s  dam,  because  it  wrongfully 
obstructed,  delayed,  and  hindered  the  defendants  in  floating 
their  timber  to  market  down  the  said  river,  which,  as  they 
contend,  they  lawfully  might  do  for  the  cause  aforesaid. 

This  plea  is  also,  in  my  opinion,  bad  for  the  cause 
assigned  in  the  demurrer  thereto,  namely,  that  it  is  not 
alleged  in  the  plea  that  the  dam  was  not  furnished  with  a 
sufficient  apron  or  slide  whereby  the  timber  and  logs  might 
be  passed  down  over  the  dam  without  there  being  any 
occasion  or  necessity  for  cutting  through  and  breaking 
down  the  dam. 

Prima  facie  the  plaintiff  has  a perfect  right  to  have  and 
maintain  a dam  across  a stream  which  is  wholly  within  his 
own  land,  and  of  the  bed  of  which  also  he  is  possessed,  as 
the  fourth  count  here  sufficiently  alleges  the  plaintiff  to  be. 
He  has  an  absolute  right  to  maintain  a dam  under  such 
circumstances,  in  so  far  as  the  defendants  are  concerned, 
save  in  so  far  as  it  may  interfere  with  rights  conferred  by 
the  statute  on  the  defendants. 

In  order  to  divest  the  plaintiff*  of  his  common  law  right, 
and  to  transfer  to  the  defendants  the  statutory  right  of 
destroying  the  plaintiff’s  property,  the  defendants  must 
bring  themselves  wholly  within  the  statute,  and  must 
therefore  shew  in  justification  of  their  destroying  the 
plaintiff’s  dam,  that  it  was  of  a character  that,  in  the 
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given  circumstances,  the  defendants  were  by  the  statute 
authorized  to  destroy  it — namely,  that  it  had  not  the  means 
required  by  the  statute  to  enable  logs  and  timber  to  float 
down  the  river  past  the  dam,  and  that  the  defendants 
could  not  have  enjoyed  the  rights  conferred  upon  them  by 
the  statute  otherwise  than  by  doing  as  they  did,  namely, 
by  cutting  through  and  destroying  the  dam. 

In  my  opinion,  therefore,  judgment  should  be  for  the 
plaintiff*  upon  all  the  demurrers. 

Galt,  J.,  concurred  with  G Wynne,  J. 

Judgment  for  plaintiff. 


Gleason  v.  Knapp. 

Sale  of  goods — Property  passing — Promissory  note — Concluded  bargain. 

On  the  7th  of  September,  1875,  the  plaintiff  verbally  agreed  with  the 
defendant  to  sell  to  him  a cab,  horses,  &c.,  for  $1900 — -$500  in  cash, 
and  the  balance  in  four  notes  at  3,  6,  9,  and  12  months.  The  defen- 
dant also  to  give  a chattel  mortgage  on  the  property  as  security  for 
the  payment  of  the  notes,  and  the  plaintiff  undertaking  not  to  put 
another  cab  on  the  route,  &c.  For  the  $500  the  defendant  gave  his 
note,  which  stated  that  it  was  given  in  part  payment  of  the  property, 
and  was  to  be  paid  before  the  llthinst.  The  goods  were  not  delivered 
to  the  defendant  but  remained  with  the  plaintiff,  who  continued  to  use 
them  as  before.  The  defendant  stated  that  there  never  was  anv  con- 
cluded bargain  between  them,  but  that  the  agreement  was  entered  into 
and  the  note  given  merely  conditionally  on  the  defendant  being  able 
afterwards  to  carry  it  out ; but  in  a written  notice  served  by  defendant 
on  plaintiff  repudiating  the  contract  this  ground  was  not  stated,  but 
only  that  the  contract  had  been  obtained  by  fraud,  &c.  The  plaintiff 
also  stated  that  the  intention  of  the  parties  was  that  the  property  was 
to  pass  to  defendant,  but  to  remain  in  plaintiff’s  possession  until  the 
terms  of  the  agreement  were  fulfilled. 

Held , that  the  effect  of  the  evidence,  more  fully  set  out  below,  was,  that 
the  property  was  not  to  pass  until  the  agreement  was  fulfilled  ; that 
the  plaintiff  therefore  could  not  claim  the  full  purchase  money  nor 
could  he  recover  on  the  note,  for  being  part  of  the  executory  contract, 
as  between  the  parties,  it  fell  with  the  contract. 

Held , however,  Gwynnp,  J.,  doubting,  that  there  was  a concluded  bar- 
gain between  the  parties,  and  that  the  plaintiff  was  therefore  entitled 
to  the  damages,  which  had  been  assessed  at  $250,  for  its  breach. 

Declaration.  First  count : that  on  the  7th  September, 
1875,  the  plaintiff*  bargained  and  sold  to  the  defendant 
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and  the  defendant  bought  from  the  plaintiff  certain  goods 
and  chattels,  that  is  to  say,  one  cab,  one  span  of  horses,  &c., 
and  the  goodwill  of  the  business  of  the  plaintiff  as  cabman 
in  the  town  of  Chatham,  the  plaintiff  thereby  agreeing  to 
retire  from  said  business,  at  the  price  of  $1900,  the  terms 
being  that  the  defendant  should  at  the  time  of  said  sale  give 
to  the  plaintiff  his  promissory  note  for  $500,  payable  on  or 
before  the  11th  December,  1875,  at  which  time  the  said 
goods  and  chattels  should  be  delivered  by  the  plaintiff  to 
the  defendant,  and  the  remainder  of  said  purchase  money 
should  be  paid  by  the  defendant^  signing  and  delivering 
to  the  plaintiff  four  several  promissory  notes  of  $475  each, 
with  legal  interest,  payable  severally  in  three,  six,  nine, 
and  twelve  months  after  date,  to  the  plaintiff,  and  also 
giving  to  the  plaintiff  a chattel  mortgage  on  said  goods 
and  chattels  as  collateral  security  for  the  payment  of 
said  notes ; and  although  the  defendant  did  give  him  his 
promissory  note  for  $500  at  the  time  of  the  sale  of  said 
goods  he  was  not  paid  the  same,  and  the  plaintiff  offered 
and  tendered  the  delivery  of  said  goods  and  chattels  on  the 
terms  aforesaid,  and  all  things  happened,  &c,  yet  the  defen- 
dant did  not  pay  the  said  note  or  for  said  goods  by  giving 
said  four  notes  and  the  chattel  mortgage  as  aforesaid,  and 
refused  so  to  do. 

Second  count : on  the  note  for  $500. 

The  common  counts,  for  goods  bargained  and  sold,  &c., 
were  also  added. 

The  pleas  were  : non-assumpsit,  and  fraud. 

The  cause  was  tried  before  Morrison,  J.,  without  a jury,  at 
Chatham,  at  the  Spring  Assizes  of  1876. 

The  claim  of  the  plaintiff  was  based  on  an  alleged  sale 
by  him  to  the  defendant  of  the  articles  mentioned  in  the 
declaration,  namely,  a cab,  horses,  harness,  &c. 

The  agreement  was  verbal,  but  the  defendant  having 
given  his  promissory  note  for  $500,  expressed  to  be  as  part 
payment,  it  was  contended  that  the  case  was  taken  out  of 
the  statute. 

The  following  was  the  evidence  given  by  the  plaintiff  him- 
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self  as  to  the  agrement : “ I made  a sale  of  all  the  pro- 
perty to  Mr.  Knapp,  on  7th  December  last.  I was  to  give 
him  the  good  will  of  the  business  and  bind  myself  down 
not  to  run  any  other  cab  against  him,  or  to  take  part  in 
doing  so.  He  was  to  pay  me  $1,900  : $500  down,  and  the 
balance  in  four  instalments,  at  three,  six,  nine,  and  twelve 
months.  He  was  to  give  me  a chattel  mortgage  on  the 
property  as  security  for  the  payment  of  the  notes.  Ho 
gave  me  his  note  at  the  time,  payable  in  four  days.  I 
understood  the  bargain  was  completed  on  the  7th.  Nothing 
more  was  to  be  done,  but  him  to  give  a chattel  mortgage 
and  pay  the  $500  note.  He  was  to  get  the  cab  when  he 
paid  the  money  and  came  up  to  his  agreement.  When  he 
paid  me  the’ $500  and  gave  me  the  chattel  mortgage,  he  was 
to  get  the  cab.  There  was  nothing  said  about  my  using  the 
cab  until  then.  I did  use  it  after  that  time.  Nothing  was 
said  about  my  using  the  cab  until  the  transaction  was  com- 
plete. We  were  to  go  to  Mr.  Tison’s  office  next  morning  to 
draw  up  the  mortgage.  I was  not  willing  to  let  my  pro- 
perty go  until  I was  secure  in  my  money.  $500  was  to  be 
paid  on  or  before  the  11th.  On  payment  of  that  money 
the  cab  was  to  be  handed  over  to  Knapp.  Until  the  bar- 
gain was  completed  the  cab  was  to  be  mine.  The  completion 
of  the  bargain  was  the  paying  the  money  and  giving  the 
chattel  mortgage.  I considered  the  property  his,  although 
he  was  not  to  get  it  until  he  paid  the  money  and  gave  the 
chattel  mortgage.  I was  to  sign  a document  binding 
myself  not  to  put  a cab  on  the  route  or  to  be  interested 
against  him.” 

JVm.  McCrea  stated : “ The  chattels  were  to  be  delivered 
as  soon  as  the  $500  was  paid,  and  the  papers  signed.  I did 
not  hear  anything  about  a bond.  Of  course  Mr.  Gleason 
was  to  sign  an  agreement  not  to  go  into  the  business.  When 
the  chattel  mortgage  and  promissory  notes  were  given,  then 
the  property  was  to  be  delivered  over  to  Knapp.  Until 
then  the  property  was  to  be  his.” 

The  note  given  was  as  follows  : — 
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“ Chatham,  Dec.  7th,  1875. 

$500.00 

“ On  or  before  the  eleventh  day  of  December,  instant,  I 
promise  to  pay  to  John  Gleason  or  hearer  five  hundred 
dollars,  as  part  payment  on  har*k  horses,  &c.” 

(Signed)  “ John  L.  Knapp.” 

The  defendant  stated  that  the  agreement  and  the  giving 
of  the  note  was  only  conditional  on  his  being  able  to  after- 
wards carry  it  out.  He  stated  : “ While  we  were  talking, 
before  any  bargain  was  made,  he  ” (the  plaintiff)  “ said  he 
would  produce  his  books  if  I would  enter  into  a bargain 
with  him.  I told  him  I had  no  cash  to  pay  down.  He 
said,  if  I would  give  him  my  note  he  would  give  me  a 
week,  but  if  I could  not  raise  the  money  in  that  time  he 
would  not  hold  the  note  against  me.  He  was  to  go  on 
with  his  business  as  usual,  to  see  whether  I could  raise  the 
money  in  that  time.  He  went  on  with  his  business  in  the 
usual  way.  I saw  him  driving  the  cab  after  that.  There 
was  no  person  in  the  room  all  the  time  the  bargain  was 
being  made.” 

There  was  other  evidence  given  to  prove  the  defendant’s 
statements  made  as  to  the  transaction. 

It  was  also  proved  that  the  defendant’s  attorney  after- 
wards notified  the  plaintiff’s  attorney  of  the  repudiation  of 
the  contract.  The  grounds  given  in  the  notice  were  “ that 
the  agreement  was  obtained  and  procured  by  fraud,  deceit, 
undue  influence,  and  misrepresentation,  and  while  said 
Knapp  was  intoxicated,  and  that  the  same  is  void,  and  that 
the  said  John  Knapp  repudiates  the  same.” 

At  the  close  of  the  case  the  learned  Judge  found  as  fol- 
lows : “ The  main  question  in  this  case  is,  whether  the 
property  in  question  passed,  or  whether  it  was  only  to  pass 
uppn  the  note  in  the  second  count  being  paid,  and  the 
mortgage,  &c.,  executed.  Not  having  the  necessary  autho- 
rities to  consult,  I am  unable  to  arrive  at  an  opinion  one 
way  or  the  other,  and  I must  leave  the  point  to  be  hereafter 
decided,  holding  pro  forma  that  the  property  passed. 

“I  find  the  agreement  to  be  as  stated  by  the  plaintiff.  I 
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find  there  was  no  fraud;  also,  that  the  defendant  was  not 
intoxicated  or  under  the  influence  of  liquor,  and  so  unable 
to  understand  or  comprehend  the  contract  he  was  making. 
On  the  whole,  I find  in  favour  of  the  plaintiff  generally, 
and  assess  the  damages  on  the  first  count  at  the  price 
agreed  on,  $1,900,  if  the  Court  should  be  of  opinion  that 
the  property  passed,  and  that  the  plaintiff  is  entitled  to 
recover  the  whole  amount.  If  the  Court  shall  be  of 
opinion  that  the  plaintiff  is  not  entitled  to  recover  the  full 
price,  then  I assess  the  damages  for  not  fulfilling  the  con- 
tract at  $250.  On  the  second  count,  I find  for  the  plaintiff 
for  the  amount  of  the  note  and  interest,  if  the  Court  should 
be  of  opinion  that  the  plaintiff  is  entitled  to  recover  the 
amount  of  the  note,  in  addition  to  the  damages,  for  de- 
fendant not  fulfilling  his  contract.  Leave  is  reserved  to  the 
defendant  to  move  to  enter  a verdict  for  him,  or  to  reduce 
the  damages  to  such  an  amount  as  the  Court  may  direct. 
The  parties  may  amend  pleadings  if  necessary.” 

In  this  term.  May  26th,  1876,  McMahon , Q.  C.,  obtained 
a rule  nisi  to  reduce  the  verdic  tto  $250,  or  to  enter  a 
verdict  for  the  defendant. 

During  the  same  term,  June  2nd,  1876,  Robinson,  Q.  C., 
shewed  cause.  On  the  facts  the  verdict  cannot  be  disturbed. 
The  result  of  the  evidence  is,  that  the  intention  of  the  parties 
was,  that  the  property  was  to  pass,  but  that  the  defendant 
was  not  to  have  possession  until  the  note  was  paid  and  the 
chattel  mortgage  given.  The  note  shews  that  the  property 
was  to  pass.  The  plaintiff  is  entitled  to  recover  the  full 
purchase  money  which  defendant  agreed  to  pay  for  the 
property,  for  the  property  was  tendered  to  the  defendant 
but  he  refused  to  receive  it.  The  plaintiff  is  not  limited 
to  damages  merely  for  the  non-acceptance  : Mayne  on 
Damages,  2nd  ed.,  116-8;  Sedgwick  on  Damages,  6th 
ed.  337-41,  and  cases  there  cited.  Even  if  there  is  a de- 
fence to  the  rest  of  the  purchase  money,  there  can  be 
none  to  the  note.  At  all  events  the  plaintiff  is  clearly 
entitled  to  the  damages  assessed  for  the  non-fulfilment  of 
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the  contract:  Graham  v.  Jackson , 14  East  498;  Lockhart 
v.  Pannell , 22  C.  P.  528;  O'  Neil  v.  Mcllmoyle,  34  U.  CL 
R.  230 ; Cotter  v.  Mason,  30  U.  C.  R.  181 ; Robertson  v. 
Strickland,  28  U.  C.  R.  221. 

IT.  Douglas,  contra.  The  question  as  to  whether  the 
property  passed  or  not  depends  upon  the  intention  of  the 
parties,  and  the  intention  here  was,  that  it  should  not 
pass.  The  evidence  of  the  defendant  and  McCrea  shews 
that  the  bargain  was  made  and  the  note  given  on  the  under- 
standing that  if  the  defendant  could  not  raise  the  amount 
within  the  time  specified  then  the  contract  was  to  be  at 
an  end.  There  was,  in  fact,  no  contract  at  all,  but  it  was 
only  to  become  a binding  contract  on  the  defendants  agree- 
ing within  the  time  to  carry  it  out.  The  plaintiff  s evidence 
also  shews  that  he  did  not  consider  that  there  was  any 
binding  contract  until  the  note  was  paid  and  the  mortgage 
given,  and  the  fact  of  his  continuing  to  use  the  property 
shews  this.  The  plaintiff,  therefore,  cannot  sue  for  the 
price,  and  the  note  constituting  part  of  the  price  cannot 
be  sued  on  either.  There  being  no  bargain,  there  can  be 
no  damages  for  its  non-fulfilment,  and  at  all  events  there  can 
only  be  nominal  damages  : Shepherd  v.  Harrison,  L.  R.  4 
Q.  B.  196,  in  appeal,  493;  Laird  v.  Rim,  7 M.  & W.  474- 
478  ; Benjamin  on  Sales,  2nd  ed.,  241,  297,  306-7 ; Joyce 
v.  Swann,  17  C.  B.  N.  S.  84. 

June  28th,  1876.  Galt,  J. — There  are  two  questions  in 
this  case  : 1.  Did  the  property  pass  to  the  defendant  by 
the  agreement.  2.  Was  there  any  complete  bargain  made, 
or  was  the  defendant  allowed  a certain  time  to  determine 
whether  he  would  conclude  the  arrangement  or  not. 

It  is  well  settled  that  the  answer  to  the  first  question 
must  depend  on  the  intention  of  the  parties.  If  their  in- 
tention was  that  the  property  should  pass,  then  it  would 
do  so ; but  if  such  was  not  the  case,  then  the  goods  re- 
mained the  property  of  the  plaintiff,  and  this  action  should 
have  been  for  not  accepting  the  goods  according  to  the 
contract  of  the  parties.  [The  learned  J udge  here  read  the 
plaintiff’s  evidence  as  quoted  above]. 
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From  the  plaintiff’s  own  statement  of  the  bargain,  it 
appears  to  me  to  be  as  clear  as  possible  that  he  had  no  in- 
tention of  passing  the  property  in  the  cab,  &c.,  until  he 
had  received  payment  of  the  note  and  security  for  the 
payment  of  the  balance.  He  was  also  himself  to  enter 
into  an  engagement  without  which  he  could  not  have  called 
upon  the  defendant  either  to  pay  the  note  or  to  proceed 
with  the  bargain,  and  one  which  was  of  great  importance 
to  the  plaintiff,  viz.,  to  bind  himself  not  to  start  another 
cab  or  to  be  interested  in  one. 

We  are  not  now  considering  whether  the  plaintiff  is  in 
a position  to  main  bain  an  action  for  breach  of  the  contract 
to  become  the  purchaser,  but  whether  such  a contract  was 
made  as  would,  without  anything  more  being  done  by  the 
plaintiff,  have  entitled  him  to  maintain  his  action  and 
insist  that  the  property  in  the  articles  had  passed  to  the 
•defendant. 

I am  of  opinion  that  he  was  not.  He  had  not  fulfilled 
his  own  part  of  the  bargain,  and,  moreover,  continued  to 
use  the  property  as  his  own.  Suppose  that  during  the 
time  the  plaintiff  continued  to  use  the  cab,  the  cab  and 
horses  had  been  destroyed  by  a railway  or  any  other 
accident  while  they  were  in  the  actual  use  of  the  plaintiff, 
could  he  have  successfully  contended  that  the  loss  would 
fall  on  the  defendant  ? 

There  was  also  a witness  named  McCrea,  who  was  called 
by  the  plaintiff,  who  stated  “ The  chattels  were  to  be 
delivered  as  soon  as  the  §500  was  paid  and  the  papers 
signed.  I did  not  hear  anything  about  a bond.  Of  course 
Mr.  Gleason  was  to  sign  an  agreement  not  to  go  into  the 
business.  When  the  chattel  mortgage  and  promissory  notes 
were  given,  then  the  property  was  to  be  delivered  over  to 
Knapp.  Until  then  the  property  was  to  be  his” 

This  appears  to  me  to  be  a true  statement  of  what  the 
parties  intended,  and  consequently  the  property  did  not 
pass  at  the  time  of  making  the  agreement. 

The  verdict  for  $1,900,  therefore,  cannot  stand. 

Then  as  to  the  finding  of  $250  damages,  I am  of 
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opinion  that  the  plaintiff  is  entitled  to  retain  a verdict 
for  this  amount,  unless,  indeed,  we  should  be  satisfied  that 
the  defendant’s  contention  is  correct,  and  that  he  had  a 
certain  time  allowed  him  within  which  to  decline  going 
on  with  the  arrangement,  and  which  I will  presently  con- 
sider. There  is  no  doubt  that  the  defendant  entered  into 
a bargain  with  the  plaintiff,  which,  for  the  present,  I 
assume  to  be  a binding  one,  and  that  he,  without  any 
default  on  the  part  of  the  plaintiff,  refused  to  proceed  with 
it.  The  result  follows  that  he  is  liable  to  make  compen- 
sation for  his  breach  of  contract.  The  damages  were 
assessed  by  the  learned  Judge  at  $250,  and  the  amount  is 
not  complained  of  as  excessive. 

As  respects  the  note,  there  being  a total  failure  of  con- 
sideration, the  plaintiff  is  not  entitled  to  a verdict  for  it. 

Lastly,  as  to  whether  there  ever  was  a concluded  contract 
at  all.  The  plaintiff  asserts  that  there  was.  The  defend- 
ant, however,  states  “ While  we  were  talking,  before  any 
bargain  was  made,  he  said  he  would  produce  his  books  if  I 
would  enter  into  a bargain  with  him.  I told  him  I had 
no  cash  to  pay  down.  He  said,  if  I would  give  him  my 
note,  he  would  give  me  a week,  but  if  I could  not  raise  the 
money  in  that  time  he  would  not  hold  the  note  against 
me.  He  was  to  go  on  with  his  business  as  usual,  to  see 
whether  I could  raise  the  money  in  that  time.  He  went 
on  with  his  business  in  the  usual  way.  I saw  him  driving 
the  cab  after  that.  There  was  no  person  in  the  room  all 
the  time  the  bargain  was  being  made.” 

It  is  on  this  statement  of  the  terms  of  the  agreement 
that  the  defendant  contends  that  he  was  to  be  allowed 
time  during  the  currency  of  the  note  to  make  up  his  mind 
whether  he  would  proceed  with  the  bargain  or  not. 

On  referring  to  the  note  it  is  stated  to  be  “ as  part  pay- 
ment on  hack,  horses,”  &c.,  the  same  to  be  paid  on  or  before 
the  11th  instant. 

Moreover,  when  the  defendant,  through  his  attorney, 
gave  notice  to  the  attorneys  of  the  plaintiff  that  the 
defendant  repudiated  the  contract,  it  was  not  alleged  that 
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the  bargain  was  conditional.  The  ground  taken  was  “ that 
the  agreement  was  obtained  and  procured  by  fraud,  deceit, 
undue  influence  and  misrepresentation,  and  while  said 
Knapp  was  intoxicated,  and  that  the  same  is  void,  and  that 
the  said  John  Knapp  repudiates  the  same.” 

In  my  opinion  there  was  no  time  agreed  upon  between 
the  parties  within  which  the  defendant  might  refuse  to 
proceed,  and,  therefore,  this  ground  of  defence  fails. 

Acting  on  the  leave  reserved  by  the  learned  Judge,  the 
pleadings  should  be  amended  by  adding  to  the  declaration, 
a count  for  not  accepting  the  goods,  on  which  a verdict 
should  be  entered  for  the  plaintiff,  with  damages  $250, 
and  a plea  to  the  count  on  the  note,  averring  that  it  was 
given  for  and  on  account  of  the  proposed  purchase  of  the 
goods  mentioned  in  the  declaration,  which  said  proposed 
purchase  had  not  been  carried  out,  and  that  the  plaintiff 
held  the  same  without  value  or  consideration,  on  which  a 
verdict  should  be  entered  for  the  defendant. 

The  rule  will,  therefore,  be  absolute  to  reduce  the  ver- 
dict to  $250. 

Hagarty,  0.  J. — I agree  in  the  result.  The  case  strikes 
me  in  this  light.  I think  the  property  certainly  did  not 
pass  to  the  defendant,  and  a count  for  goods  bargained  and 
sold  cannot  be  supported. 

I am  further  of  opinion  that  the  plaintiff  is  entitled  to 
damages  for  the  breach  of  the  agreement,  and  that  we 
should  accept  the  sum  of  $250,  assessed  by  my  brother 
Morrison,  as  a proper  amount. 

No  point  was  taken  in  the  rule  or  urged  before  us  as  to 
the  contract  not  being  within  the  Statute  of  Frauds.  We 
therefore,  assume  this  to  be  conceded  in  the  plaintiff’s 
favour. 

As  to  the  count  on  the  $500  note,  the  plaintiff,  in  our 
judgment,  can  only  recover  for  damages  for  non-completion 
of  the  executory  contract,  and  the  whole  damages,  cal- 
culated on  the  principle  of  indemnifying  him  for  the- 
defendant’s  breach  of  bargain,  should  be  $250. 

71 — VOL.  XXVI  C.P. 
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The  note  is  expressed  to  be  “ in  part  payment  on 
hack,  horses,”  &c.  This  sum  to  be  paid  on  or  before  the 
11th  inst. 

I regard  this  note  as  neither  more  nor  less  (in  the  hands 
of  the  plaintiff),  than  as  if  it  were  warded : “ As  a part 
payment  of  moneys  for  the  purchase  of  hack,  horses,” 
&c.,  “ this  day  agreed  to  be  purchased  by  me  from  you,  on 
certain  terms  and  conditions  agreed  to  be  respectively  per- 
formed by  us,  I promise  to  pay  you  $500,  on  or  before  the 
11th  inst.” 

As  between  the  original  parties,  I think  this  note  must 
stand  or  fall  with  the  executory  contract.  As  no  property 
passed,  all  the  plaintiff  can  recover  is,  damages  for  the  non- 
fulfilment  of  the  bargain.  I do  not  see  how  he  can  recover 
on  both. 

Had  the  plaintiff  simply  sued  upon  the  note,  waiving  all 
questions  of  general  damages  for  breach  of  contract,  and 
want,  or  rather  failure  of  consideration,  had  been  pleaded, 
setting  out  the  facts,  it  would  seem  to  me  that  a defence, 
based  solely  on  the  defendant’s  wrongful  refusal  to  carry 
out  the  bargain  on  his  part,  the  plaintiff  offering  to  do 
everything  on  his  part,  would  fail. 

But  we  need  not  further  discuss  that  question.  The 
action  has  been  brought  on  the  whole  contract. 

The  main  matter  raised  by  the  plaintiff  was,  that  he 
should  have  the  whole  price  originally  agreed  on  for  his 
goods,  and  the  damages  have  been  assessed  for  breach  of 
the  whole  bargain.  On  such  a claim-  the  note  should  not 
be  recovered. 

It  was  agreed  that  the  pleadings  might  be  amended  to 
suit  the  facts.  This  is  generally  a most  inconvenient 
practice,  and  parties  should  generally  be  required  to  put 
their  proposed  amendments  in  writing. 

We  give  judgment  as  if  the  record  shewed  the  circum- 
stances under  which  the  note  was  given,  and  the  claim  of 
the  plaintiff  for  general  damages  for  breach  of  the  whole 
contract,  unless  the  plaintiff  consents  to  strike  the  count 
on  the  note  off  the  record. 
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On  the  merits  we  may  add  that  had  the  learned  Judge 
found  for  the  defendant,  we  should  certainly  not  have 
interfered. 

The  sum  of  $250  ought  to  he  full  compensation  to  the 
plaintiff.  If  he  have  incurred  other  damage,  it  seems  to  us 
to  arise  from  his  ill-advised  attempt  to  inflame  his  claim  to 
damages  by  keeping  the  horses,  cab,  &c.,  in  unnecessary 
idleness. 

We  think,  on  the  peculiar  circumstances  of  this  case,  and 
the  pressing  by  the  plaintiff  of  untenable  claims  at  the 
trial,  rendering  the  argument  before  us  necessary,  that 
neither  party  should  have  costs  against  the  other  for  the 
term  proceedings. 

Gwynne,  J. — Reading  the  evidence  in  this  case  as  a 
juror,  as  I am  bound  to  do  under  the  Law  Reform  Act,  the 
case  having  been  tried  before  a Judge  without  a jury,  I 
confess  that  the  inclination  of  my  mind  is  to  find  as  a fact 
that  no  concluded  bargain  was  intended  between  the  parties 
until  all  the  notes  for  the  purchase  money  and  the  chattel 
mortgage  spoken  of  should  be  given,  and  that  everything 
which  passed  on  the  night  of  the  7th  of  December,  1875, 
when  the  note  for  $500  was  made,  was  conditional,  as  the 
defendant  alleges  it  to  have  been. 

The  reason  given  by  the  plaintiff  for  the  making  of  the 
note  for  $500  does  not  satisfy  my  mind. 

He  says,  in  effect,  that  he  did  not  want  it  at  all,  but  that 
the  defendant  insisted  upon  its  being  given  to  bind  the 
bargain. 

If  the  defendant  really  wished  to  bind  the  plaintiff,  I think 
it  would  have  been  more  natural  for  him  to  have  asked  for 
some  document  signed  by  the  plaintiff. 

The  reason  attributed  by  the  plaintiff  to  the  defendant 
seems  to  me,  I confess,  to  require  that  we  should  impute  to 
the  defendant  a greater  knowledge  of  the  requirements  of 
the  Statute  of  Frauds  than  it  is  at  all  likely  that  he 
possesses,  and,  at  the  same  time,  that  he  was  in  a most  un- 
necessarily extravagant  manner  complying  with  those 
requirements. 
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If  this  had  been  the  defendants  object,  it  could  have 
been  attained  in  as  short  a time  as  it  took  to  write  the 
note,  by  a short  memorandum  of  agreement  signed  by  the 
parties;  and  the  knowledge  of  the  requirements  of  the 
Statute  of  Frauds,  which  it  seems  to  me  to  be  necessary  to 
attribute  to  the  defendant,  would  have  told  him  that  the 
transfer  of  a cent  into  the  plaintiff’s  hand,  by  way  of  bind- 
ing the  bargain,  would  have  been  as  effectual  for  that  pur- 
pose as  the  note  for  $500.  A short  memorandum  of  agree- 
ment, or  the  transfer  of  the  cent  from  the  defendant  to  the 
plaintiff,  would  have  supplied  every  purpose  which  the 
plaintiff,  according  to  his  own  evidence,  required. 

He  tells  us,  moreover,  that,  until  the  $500  should  be 
actually  paid  and  the  chattel  mortgage  should  be  given,  the 
bargain  was  not  to  be  completed ; that  until  then  the  pro- 
perty was  to  be  his,  and  that  if  the  bargain  should  not  be 
completed  it  was  to  remain  his. 

All  this  appears  to  me  to  be  more  consistent  with  the 
defendant’s  statement  that  he  was  pressed  to  give  the  note, 
and  that  he  yielded  solely  upon  the  understanding  that  it 
was  conditional  upon  the  bargain  being  closed  within  the 
four  days,  during  which  time  he  had  to  consider  whether 
he  should  adopt,  or  withdraw  from  the  bargain. 

The  form  of  expression"  used  in  the  note  conveys  to  my 
mind  the  idea  that  the  attorney’s  clerk  in  drawing  it  was 
using  the  knowledge  he  had  in  the  course  of  his  studies 
acquired  as  to  the  requirements  of  the  Statute  of  Frauds, 
in  the  interest  of  the  plaintiff,  and  with  a view  to  a com- 
pliance with  the  statute,  by  binding  the  defendant  in  a 
way  that,  placing  myself  as  a juror,  in  the  position  of  the 
defendant,  I find  it  impossible  to  believe  the  defendant 
ever  contemplated. 

Whether  or  not  this  mode  of  compliance  with  the  statute 
is  sufficient  was  not  discussed;  no  objection  was  taken  upon 
that  ground. 

My  own  opinion  of  the  fact  is,  I confess,  that  no  con- 
cluded bargain  was  made,  inclining  as  my  mind  does  to 
the  adoption  of  the  defendant’s  view.  But  assuming,  as 
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my  learned  brothers  think,  that  a bargain  was  concluded, 
and  assuming,  as  this  point  was  not  contested,  that  the 
making  of  the  note  is  sufficient  to  take  the  case  out  of  the 
statute  so  as  to  enable  the  bargain  to  be  proved  by  parol, 
still  I think  the  note  mustjbe  taken  to  be  part  of  one 
executory  contract,  which  contract  was  to  pay  for  the 
articles  agreed  to  be  purchased  on  or  before  the  11th,  as 
follows  : $500  in  cash,  and  $1,400  in  notes,  at  three,  six, 
nine,  and  twelve  months,  giving  also  a chattel  mortgage  to 
secure  these  notes ; and  that  this  contract  being  broken,  the 
plaintiff  is  entitled  to  damages  in  satisfaction ; and  I think 
the  plaintiff  has -sufficiently  stated  in  his  first  count  this 
entire  contract  and  its  breach,  and  that  whatever  damages 
he  recovers  under  that  count  must  satisfy  every  cause  of 
action  he  can  have  for  breach  of  the  contract,  and  that  he 
must  give  up  the  note. 

I think  also  that  the  sum  of  $250,  assessed  by  Mr. 
Justice  Morrison,  recompenses  the  plaintiff  most  liberally 
to  the  uttermost  farthing  for  any  damage  sustained  by  him 
from  the  defendant’s  failure  to  fulfil  his  bargain. 

I concur,  therefore,  in  the  verdict  being  entered  for  the 
plaintiff,  with  $250  damages,  on  the  first  count. 

Rule  accordingly. 
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Michie  v.  The  Erie  and  Huron  Railway  Company. 

Railway  company — Provisional  directors — Power  of — Municipal  bonuses 
— Remuneration  for  services — 36  Vic.  ch.  70,  0. — Consol.  Stat.  C., 
ch.  66,  sec.  Jj.6. 

The  plaintiff,  one  of  the  provisional  directors  of  defendants’  company,., 
named  as  such,  with  his  assent,  in  their  act  of  incorporation,  36  Vic. 
ch.  70,  0.,  was,  without  resigning  this  office,  appointed  at  a meeting 
of  the  provisional  directors,  “provisional  secretary  and  treasurer,”  ancl 
to  act  in  conjunction  with  a committee  then  appointed  in  procuring 
municipal  aid  ; and  he  acted  in  such  capacity,  and  was  chiefly  instru- 
mental in  procuring  the  passage  of  the  municipal  by-laws  for  bonuses 
in  aid  of  the  railway.  The  understanding  was,  that  he  should  be  well 
paid,  but  no  sum  was  specified. 

Meld,  that  plaintiff  continued  a director  and  trustee  under  the  statute  for 
certain  specified  purposes,  and  could  not  recover,  for  services  rendered 
in  matters  unauthorized  thereby,  and  beyond  the  powers  and  duties  of 
the  provisional  directors. 

Held , also,  that  the  employment  of  the  plaintiff  for  such  a purpose,  was 
beyond  the  power  or  duties  of  the  provisional  directors,  who  have  not 
the  full  powers  of  directors  elected  by  the  shareholders. 

Declaration,  on  the  common  counts. 

Plea : Never  indebted. 

The  claim  in  the  particulars  was  for  services  rendered  to 
the  defendants  as  secretary  and  treasurer,  and  for  moneys 
paid. 

The  cause  was  tried  before  Moss,  J.,  without  a jury,  at 
Chatham,  at  the  Fall  Assizes  of  1875. 

The  evidence,  so  far  as  material,  is  set  out  in  the  judg- 
ment. 

At  the  close  of  the  plaintiff’s  case,  the  defendants’ 
counsel  moved  to  enter  a nonsuit  on  the  following 
grounds : 1.  That  there  was  no  by-law  or  contract  under 
seal  appointing  the  plaintiff  as  secretary,  and  author- 
izing him  to  obtain  the  bonuses  or  prescribing  the  duties 
of  his  office,  or  the  amount  of  his  remuneration.  2. 
That  as  one  of  the  provisional  directors,  he  could  not  enter 
into  a contract  with  the  board  for  a pecuniary  reward  for 
his  services.  3.  That  the  provisional  directors  had  no  power 
to  expend  the  moneys  of  the  company  for  these  services, 
but  that  such  power  belonged  only  to  the  shareholders. 

The  learned  Judge  found  the  following  facts:  1.  That 
the  plaintiff  acted  as  secretary  and  treasurer  of  the  defend- 
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ants,  with  the  knowledge  and  consent  of  the  whole  board, 
and  was  the  chief  executive  officer  of  the  company : that 
with  the  sanction  and  authority  of  the  board,  he  devoted 
a great  portion  of  his  time  to  advancing  the  interests  of 
the  company ; and  in  so  doing,  with  the  like  sanction  and 
authority,  he  expended  considerable  sums,  and  was  mainly 
instrumental  in  securing  the  bonuses,  especially  that  of 
Kent.  2.  That  he  performed  these  services  upon  an  under- 
standing that  he  should  be  well  paid,  and  that  he  did  not 
.expect  any  return  for  his  services  from  collateral  advan- 
tages, except  that  he  had  some  expectation  that  upon  the 
organization  of  the  company  he  might  be  appointed  per- 
manent secretary  and  treasurer.  3.  That  he  never  accepted 
the  position  of  provisional  director,  otherwise  than  by 
assenting  to  his  name  being  inserted  in  the  Act,  and  that 
he  never  acted  in  that  capacity.  4.  That  he  did  not  look  to 
the  directors  personally  for  remuneration.  5.  That  the 
passing  of  the  plaintiff’s  account  by  the  provisional 
directors  did  not,  under  the  existing  circumstances,  render 
it  a settled  account  against  the  defendants,  or  in  any  way 
binding  upon  them.  And  he  allowed  the  plaintiff  the 


following  amount,  namely : 

Balance  of  expenditure  over  receipts $ 203  46 

Compensation  for  his  services 3,600  00 


$1,803  46 

and  he  entered  a verdict  for  the  plaintiff  for  that  amount. 

In  Hilary  term,  November  17th,  1875,  Meredith,  Q.  C., 
obtained  a rule  nisi  under  the  Law  Reform  Act  to  set 
aside  the  verdict  entered  for  the  plaintiff,  and  to  enter  a 
verdict  for  the  defendants. 

In  the  same  term,  February  9th,  1876,  Robinson,  Q.  C., 
and  Ferguson,  Q.  C.,  shewed  cause.  The  amount  of  the 
plaintiff’s  remuneration  as  found  by  the  learned  Judge 
cannot  be  complained  for  it  is  proved  that  the  plaintiff  per- 
formed the  services,  and  the  sum  allowed  is  moderate : 
Wood  v.  Ontario  and  Quebec  R.  W.  Co.,  24  C.  P.  334. 
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Then,  as  to  the  legal  objections.  It  is  objected  that 
the  plaintiff’s  appointment  should  have  been  by  by-  law 
or  under  seal,  and  sec.  47  of  the  Railway  Act,  Consol. 
Stat.  C.,  ch.  66,  made  applicable  by  defendant’s  Act  of 
Incorporation,  86  Vic.,  ch.  70,  sec.  2,  O.,  is  relied  on.  This 
action,  however,  is  not  on  an  executory,  but  on  an  execu- 
ted contract,  of  which  the  company  have  derived  the 
benefit  by  accepting  the  bonuses.  Section  68,  giving 
power  to  appoint  such  officers  as  may  be  required,  does 
not  require  any  by-law  or  contract  under  seal.  The 
plaintiff  can  therefore  recover  the  value  of  his  services 
on  a quantum  meruit.  But  even  if  a by-law  be  neces- 
sary under  sec.  47,  it  is  not  necessary  that  it  should  be 
under  seal,  but  is  sufficient  if  it  be  in  writing.  In  Wood 
v.  Ontario  and  Quebec  R , W.  Co.,  24  C.  P.  834,  on  an  Act 
similar  to  the  defendants,  it  was  held  that  a resolution  was 
all  that  was  required,  and  a resolution  has  been  proved 
here.  A resolution  for  such  a purpose,  is  in  fact  a by-law. 
Then,  as  to  the  plaintiff  being  a director.  He  never 
acted  as  a director,  and  the  learned  Judge  so  found;  and 
his  acceptance  of  the  position  of  secretary  and  treasurer, 
vacated  his  office  of  director.  This  is  the  proper  construc- 
tion to  be  placed  upon  section  46,  of  Consol.  Stat.  C.  ch. 
66:  Foster  v.  Oxford,  <Ssc.,  R.  W.  Co.,  13  C.  B.  200;  Iron 
Ship  Coating  Co.  v.  Blunt,  L.  R.  3 C.  P.  484 ; Rex  v. 
Ratter  son,  4 B.  & Ad.  9 ; Worth  v.  Newton,  10  Ex.  247 ; 
Angell  & Ames  on  Corporations,  10th  ed.,  secs.  433-4; 
Sheffield,  &c.,  R.  W.  Co.  v.  Woodcock,  7 M.  & W.  574.  The 
last  objection  is,  that  the  provisional  directors  had  no  power 
to  expend  the  company’s  funds  for  this  purpose,  and  that 
could  only  be  done  by  the  directors  appointed  by  the  share- 
holders, but  provisional  directors  are  as  much  directors 
while  in  office,  as  any  other  directors,  and  have  the  same 
powers ; the  whole  Act,  when  looked  at,  shews  that  such 
power  was  intended. 

S.  Richards,  C.  Q.,  contra.  The  evidence  shews  that  the 
plaintiff  never  contemplated  making  any  claim  for  these 
services  until  after  the  stock  was  subscribed,  and  the 
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object  is,  to  get  a judgment  against  the  company,  and  then 
proceed  against  the  individual  stockholders.  The  plaintiff 
did  not  perform  the  services  with  any  expectation  of  direct 
remuneration,  but  under  the  expectation  of  being  appointed 
the  permanent  secretary  and  treasurer  of  the  company,  and 
with  the  right  of  purchasing  lands  along  the  line  of  rail- 
way. There  is  clearly  no  express  contract,  and  nothing 
from  which  a contract  can  be  implied.  The  mere  appoint- 
ment of  secretary  and  treasurer  to  the  provisional  directors 
amounts  to  nothing;  no  salary  is  attached  to  the  office,  and 
no  appointment  of  the  plaintiff  to  obtain  the  bonuses,  but 
merely  to  act  in  co-operation  with  the  provisional  directors 
in  doing  so.  His  appointment,  moreover,  should  have  been 
by  by-law  or  under  seal.  Under  sec.  47  a by-law  is  pointed 
out  as  the  mode  of  appointment,  and  the  by-laws  of  the 
company  must  be  under  seal.  Section  68,  merely  states 
that  such  officers  as  may  be  required  may  be  appointed,  but 
says  nothing  as  to  the  mode,  which  therefore  must  be  that 
required  by  sec.  46.  Then  as  to  the  plaintiff  being  a direc- 
tor of  the  company,  he  clearly  was  one  at  the  time  of  his 
appointment,  and  the  "fact  of  his  appointment  could  not 
have  the  effect  of  vacating  his  office  of  director,  for  there 
was  nothing  inconsistent  in  his  appointment  and  his  still  re- 
maining a director  of  the  company.  In  order  to  vacate  the 
office  of  director,  it  must  be  proved  that  he  expressly  re- 
signed the  office.  Moreover,  it  is  beyond  the  province  of 
the  provisional  directors  to  expend  the  company’s  funds  in 
the  manner  here  done : Lindley  on  Partnership,  2nd  ed.,vol.  i., 
568-9;  Add.  on  Contracts,  6th  ed.,  660;  Sheffield  on  Rail- 
ways, 4th  ed.,  vol.  i,  p.  130-1 ; York,  d-c.,  R.  W.  Co.  v.  Hudson , 
16  Beav.  485 : Foster  v.  Oxford , dee .,  R.  W.  Co.,  13  C.  B. 
200;  Hales  v.  Cumberland  Black  Lead  Mine  Co.,  6 H.  & 
N.  481. 

June  28th,  1876.  Hagarty,  C.  J. — The  defendants  were 
incorporated  by  36  Vic.  ch.  70,  O.,  passed  29th  March,  1873. 

About  fifty-five  persons  named  in  the  first  section, 
together  with  such  persons  and  corporations  as  shall  become 
72 — vol.  xxvi.  c.p. 
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shareholders,  are  incorporated  under  the  name  of  the  Erie 
and  Huron  Railway  Company. 

Sec.  6 enacts  that  from  the  passing  of  the  Act  “ the 
several  persons  named  in  the  first  section  of  this  Act  shall 
he  the  provisional  directors  of  the  said  company.” 

Sec.  7 enacts  that  “ the  said  provisional  directors,  until 
others  shall  be  named  as  hereinafter  provided,  shall  con- 
stitute the  board  of  directors  of  the  company,  with  power 
to  fill  vacancies  occurring  thereon  ; to  associate  with  them- 
selves thereon  not  more  than  three  other  persons,  who 
being  so  named  shall  become  and  be  provisional  directors 
of  the  company  equally  with  themselves ; to  open  stock 
books ; to  make  a call  upon  the  shares  subscribed  therein ; 
to  call  a meeting  of  the  subscribers  thereto  for  the  election 
of  other  directors,  as  hereinafter  provided ; and  with  all 
such  other  powers  as  under  the  Railway  Act  and  any  other 
law  in  force  in  Ontario  are  vested  in  such  boards.” 

Certain  clauses  of  the  Railway  Act,  Consol.  Stat.  C.,  ch. 
66,  as  to  (amongst  others)  “powers,”  “general  meetings,” 
“president  and  directors,  their  election  and  duties,”  “share- 
holders,” “ by-laws,”  and  “ general  provisions,”  are  incor- 
porated. 

Sec.  8 declared  the  amount  of  capital  to  be  raised,  “ and 
the  money  so  raised  shall  be  applied  in  the  first  place  to 
the  payment  and  discharge  of  all  fees,  expenses,  and  dis- 
bursements for  procuring  the  passage  of  this  Act,  and  for 
making  the  surveys,  plans,  and  estimates  connected  with 
the  works  hereby  authorized;  and  all  the  remainder  of 
such  money  shall  be  applied  to  the  making,  equipment,  and 
completion  of  the  railway,  and  the  other  purposes  of  this 
Act ; and  until  such  preliminary  expenses  shall  be  paid  out 
of  the  capital  stock,  the  municipalities,”  &c.,  may  pay  pro- 
portions thereof  under  certain  conditions',  &c. 

Sec.  11  provides  that  when  870,000  worth  of  stock  was 
subscribed,  and  ten  per  cent,  paid  thereon,  the  directors 
were  to  call  a general  meeting  of  the  subscribers  to  elect 
directors. 

Sec.  17  fixes  the  qualification  of  directors. 
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See.  13  fixes  the  number  at  seven. 

Power  is  given  to  the  municipalities  to  assist  by  giving  a 
bonus,  &c.,  and  to  issue  debentures,  and  the  moneys  raised 
therefrom  are  to  be  paid  on  certificates  from  the  chief 
engineer  as  to  the  amount  expended  in  making  the  road, 
and  that  the  sum  certified  does  not  exceed  the  pro  rata  per 
mile,  &c. 

An  amending  Act  was  passed  in  1874,  38  Vic.  ch.  46,  0. 

The  plaintiff’s  name  is  mentioned  with  the  others 
declared  to  be  provisional  directors. 

We  therefore  find  this  undertaking  launched  into 
existence  with  a board  of  directors  over  fifty  in  number, 
and  it  is  for  services  alleged  to  be  rendered  to  the  company 
on  the  retainer  of  this  board  that  this  claim  is  made. 

It  further  appears  that,  with  perhaps  one  exception,  not 
one  of  this  large  body  of  directors  had  or  has  ever  taken  a 
share  in  the  company’s  stock. 

On  June  9th,  1873,  twenty-three  of  these  persons  met  at 
Chatham  as  provisional  directors.  They  elected  Mr. 
McKeogh,  president,  and  appointed  the  plaintiff  “ pro- 
visional secretary  and  treasurer.” 

The  resolution  appointing  the  defendant,  was  as  follows : 

“ Moved  by  James  Lamont,  seconded  by  A.  B.  McIntosh, 
that  John  Michie,  be  appointed  provisional  secretary  and 
treasurer.  Carried.” 

A committee  was  appointed  also  by  resolution  to  advise 
the  president  and  secretary  in  making  arrangements 
to  have  by-laws  submitted  to  municipalities,  and  to  pre- 
pare stock  books,  &c.  And  the  secretary  was  further 
instructed  to  apply  to  the  municipalities  to  assist  the 
directors  in  making  preliminary  surveys.  Several  other 
meetings  were  also  held.  The  plaintiff’s  name  does  not 
appear  in  the  minutes. 

A survey  was  made  and  paid  for,  and  the  fees  on  passing 
the  Act,  &c.,  were  also  paid. 

A large  amount  of  time  and  labour  was  expended  by 
the  plaintiff*,  as  well  as  by  various  members  of  the  board^ 
in  what  is  called  “ working  up  the  bonuses.” 
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It  appears  that  a by-law  of  the  County  of  Kent,  for 
$150,000,  was  passed  in  aid  of  the  road,  on  the  8th  June, 
1874 ; and  a by-law  of  the  County  of  Lambton,  for 
$110,000,  was  passed  on  the  13th  October,  1874. 

On  the  1st  April,  1875,  the  directors  passed  a by-law  for 
the  opening  of  stock  books,  and  the  payment  and  deposit 
of  ten  per  cent,  in  subscriptions,  and  for  the  calling  of  a 
meeting  of  the  shareholders  under  the  statute  as  soon  as 
$70,000  was  subscribed,  to  elect  directors. 

Clause  9 provided  that  no  portion  of  the  ten  per  cent,  to 
be  paid  on  subscriptions,  should  for  any  purpose  soever  be 
paid  out  by  the  provisional  directors. 

It  appears  that  on  26tli  April,  1875,  subscriptions  were 
made  in  a stock  book  opened,  and  820  shares  subscribed  by 
seven  persons,  one  person  taking  760  shares. 

Difficulties  seem  to  have  soon  arisen,  and  on  the  8th 
June,  1875,  it  appeared  by  the  minutes  of  a meeting  of  the 
provisional  directors,  that  they  could  not  obtain  possession 
of  this  stock  book. 

On  June  14th,  1875,  another  meeting  of  fourteen  provi- 
sional directors  was  called,  and  the  difficulty  discussed. 

A by-law  was  then  passed  rescinding  the  former  by-law, 
almost  wholly,  declaring  that  the  president  be  empowered 
to  order  payment  of  all  accounts  against  the  company  for 
preliminary  expenses,  fees,  expenses,  and  disbursements 
connected  with  the  passing  of  both  Acts,  and  for  surveys. 

A number  of  accounts  were  then  passed,  twenty-six  in 
number,  amounting  to  $11,455. 

Mr.  George  S.  McPherson,  whose  name  is  on  the  stock 
book  as  subscribing  ten  shares,  and,  as  far  as  we  can  see, 
the  only  person  named  in  the  Act  who  ever  took  stock, 
appears  at  this  meeting  asking  for  the  yeas  and  nays  on  the 
by-law ; but  the  meeting  decided  not  to  receive  the  yeas 
and  nays ; but  of  the  twenty-six  persons  whose  accounts 
were  passed,  thirteen  appear  in  the  Act  as  provisional 
directors.  Seven,  at  least,  of  the  directors  present  appear 
to  vote  for  payment  of . their  own  accounts,  to  about 
$3,628,  the  president,  McKeogh,  being  down  for  $1,000 ; 
Mr.  Atkinson,  for  $1,178,  &c. 
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The  plaintiff’s  claim  appears  on  the  list  as  allowed  at 
$2,588.71.  One  other  meeting,  15th  June,  1875,  appears, 
but  nothing  seems  to  have  been  done. 

It  is  not  stated  in  the  evidence  whether  there  has  been 
any  election  of  directors  by  the  shareholders. 

It  is  stated  that  the  road  has  not  been  commenced. 

It  is  very  strongly  urged  on  the  defence  that  the  plain- 
tiff being  a director  named  in  the  Act,  he  cannot  receive 
any  remuneration  for  his  services,  and  sec.  46,  of  Consol. 
Stat.  C.  ch.  66,  “ Nor  shall  any  person  being  a director  of 
the  company  enter  into,  or  be  directly  or  indirectly,  for  his 
own  use  and  benefit,  interested  in  any  contract  with  the 
company,  * * or  be  or  become  a partner  of  any  con- 

tractor with  the  company,”  is  relied  on. 

No  special  definition  is  given  in  the  general  law  of  the 
duties  of  provisional  directors.  The  special  Act  is  our  only 
guide. 

We  can  find  but  little  in  English  authority  on  the  sub- 
ject. There,  before  the  Legislature  grants  the  Act  of  incor- 
poration, there  is  a body  of  shareholders,  and  the  special 
Act,  which  provides  the  machinery  to  start  the  company, 
selects  the  directors  from  the  shareholders  possessing  a 
special  interest. 

The  peculiar  legislation  adopted  in  this  country,  as  in 
the  present  instance,  is,  we  think,  unknown  in  the  mother 
country. 

Before  the  subscription  of  a single  share,  a number  of 
persons,  having  no  apparent  interest  in  the  adventure,  are 
formed  into  a corporate  body.  They  are  to  take  all  neces- 
sary steps,  apparently,  to  get  the  body  into  proper  working 
order. 

I feel  the  greatest  possible  difficulty  in  defining  the  limits 
of  the  authority  given  by  Parliament  to  these  persons. 
We  have  but  little  to  guide  us. 

In  a case  of  Wood  v.  Ontario  and  Quebec  R.  W . Co., 
24  C.  P.  334,  a claim  for  services  similar  to  those  of  this 
plaintiff  was  presented.  But  the  question  was  wholly 
unembarrassed  by  the  difficulties  here  presented.  The 
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services  were  rendered  by  a mere  agent,  in  no  way  con- 
nected with  the  directors ; and  secondly,  it  did  not  appear, 
nor  was  any  question  raised  as  to  whether  the  directors 
who  employed  him  were  provisional  or  regularly  elected 
by  the  shareholders.  It  is  stated,  at  page  341,  “ The  evidence 
does  not  explain  how  far  the  company  had  proceeded  Avhen 
it  resolved  to  apply  for  municipal  aid.” 

The  statute  on  which  that  company  was  formed  differs 
in  many  points  from  the  Act  now  before  us. 

My  brother  Gwynne,  in  a case  of  In  re  North  Simcoe 
R.  W.  Co.  and  Corporation  of  Toronto,  36  U.  C. 
R.  101,  expresses  his  serious  doubts  of  the  rights  of  pro- 
visional directors  to  obtain  or  apply  for  bonuses  from 
municipalities. 

We  have  to  enquire  what  was  the  design  of  the  Legisla- 
ture in  creating  the  fifty-five  persons  named  to  be  a board 
of  directors  “ until  others  shall  be  named  as  hereinafter 
provided.” 

Was  it  intended  to  give  a number  of  persons  unlimited 
power  to  burden  the  future  shareholders  with  pecuniary 
obligations,  such  persons  not  being  shareholders  themselves  ? 
Or  was  it  merely  designed  to  name  these  persons  as  trustees 
to  start,  as  it  were,  the  ordinary  legal  machinery  into 
motion  ? Section  7,  which  directs  that  they  shall  form  a 
board  of  directors,  with  power  “to  open  stock  books,  to 
make  a call  upon  the  shares  subscribed  therein ; to  call  a 
meeting  of  the  subscribers  thereto  for  the  election  of  other 
directors  as  hereinafter  provided,”  adds,  “and  with  all  such 
other  powers  as  under  the  Railway  Acfr,  and  any  other  law 
in  force  in  Ontario  are  vested  in  such  boards.” 

I am  unable  to  read  these  words  as  sufficient  to  convert 
these  fifty -five  gentlemen  into  a board  of  directors  of  equal 
general  authority  with  the  board  of  seven  directors  to  be 
elected  by  the  shareholders  from  their  own  body.  They 
are  called  provisional  directors,  and  the  persons  they  may 
choose  to  add  to  their  number  have  the  same  designation. 

My  very  strong  impression  is,  that  we  should  con- 
strue the  Act  as  only  meaning  that  these  persons 
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named  should  hold  office  only  for  the  purpose  of  organiza- 
tion of  the  company : that  they  should,  within  a reason- 
able time,  open  stock  books,  declare  how  much  was  payable 
in  subscriptions,  and  as  soon,  (sec.  11),  as  870,000  had  been 
subscribed  and  ten  per  cent,  paid,  call  a general  meeting  of 
the  subscribers  to  elect  the  directors.  On  this  being  done 
the  whole  object  of  their  appointment  would  be  satisfied, 
and  their  authority  wholly  cease. 

But  the  course  taken  by  these  gentlemen  was  of  a 
wholly  different  character.  Their  exertions  seem  to  have 
been  for  over  a year  devoted  to  obtaining  the  passage 
of  by-laws  by  the  municipalities  to  aid  the  adven- 
ture ; and  it  appears  by  the  evidence  that  nearly  all  the 
labour  of  the  plaintiff,  in  conjunction  with  other  directors 
and  non-directors,  was  devoted  to  holding  meetings,  making 
speeches,  travelling  the  country  in  various  directions, 
and  all  the  rest  of  the  peculiar  business  alleged  to 
be  necessary  and  customary  in  ‘'working  up  bonuses.” 
Before  a share  appears  to  have  been  asked  for  or  subscribed, 
services  in  the  estimate  of  these  gentlemen  to  the  extent 
of  many  thousand  dollars  had  been  rendered,  and  the 
plaintiff,  though  no  salary  had  been  assigned  him,  is  set 
down  as  a creditor  of  the  company  to  the  amount  of 
•82,588.71. 

I feel  it  impossible  to  believe  that  the  statute  authorized 
all  this  expenditure  to  be  incurred  before  any  attempt  was 
made  to  create  a body  of  shareholders,  and  the  election  of 
duly  qualified  directors  interested  in  the  undertaking,  or 
that  it  was  designed  to  procure  or  allow  the  granting  of 
municipal  aid  to  the  amount  of  hundreds  of  thousands  of 
dollars  before  a penny  of  stock  had  been^subscribed. 

Sec.  27  declares  that  any  municipality  granting  a bonus 
of  not  less  than  860,000  shall  be  entitled  to  name  a 
director  in  said  company,  &c.,  and  he  shall  be  “ in  addition 
to  all  shareholders’  directors  in  the  said  company,  and  shall 
not  require  to  be  a shareholder,”  &c. 

And  by  sec.  28,  within  six  weeks  after  passing  of  the  by- 
law, the  debentures  shall  be  delivered  to  three  trustees,  &c.. 
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whose  duties  (sec.  31)  shall  be  to  convert  them  into  money,, 
&c.,  and  pay  the  same  out  on  the  engineer’s  certificate  on  the 
road,  &c. 

I think  that  these  provisions  contemplate  the  election  of 
the  shareholders’  directors  before  the  granting  of  bonuses 
and  issue  of  debentures,  &c. 

If  the  other  construction  be  sound,  there  will  be  no 
apparent  reason  why,  if  the  municipalities  find  money 
enough,  the  whole  railroad  may  not  be  made  and  set  in 
running  order  by  the  fifty -five  gentlemen  who  are  appointed 
provisional  directors. 

There  must  be  some  reason  for  calling  them  provisional 
directors.  The  only  rational  meaning  I can  attach  to  the  term, 
is,  that  they  are  to  perform  certain  limited  and  temporary 
functions,  existing,  as  it  were,  merely  until  the  complete 
machinery  provided  by  law  may  be  provided. 

First,  we  have  an  incorporation  to  build  a railway ; then 
a declaration  of  what  the  capital  stock  shall  be  (sec.  8),  and 
that  it  is  to  be  raised  by  persons  and  corporations  who 
may  become  shareholders ; then  a declaration  how  the 
money  raised  from  such  stock  shall  be  applied — for  the 
expenses  of  procuring  the  Act,  and  making  surveys,  plans, 
and  estimates,  and  all  the  remainder  of  the  money  in  the 
making,  equipment,  and  completion  of  the  railway. 
There  is  to  be  the  election  of  shareholders’  directors,  and 
then  the  power  to  the  municipalities  to  grant  bonuses. 

I repeat  that  I cannot  see  how  these  fifty-five  directors 
can  be  allowed  not  merely  to  impose  any  burden,  however 
onerous,  on  those  who  may  afterwards  become  shareholders, 
which  burden  is  not  in  any  way  to  affect  the  persons  impos- 
ing it,  but  is  made  up  of  sums  voted  by  themselves  each  to 
the  other  for  alleged  services. 

I see  no  way  by  which  these,  to  me,  startling  results  can 
be  avoided,  except  by  holding  that  the  persons  provisionally 
appointed  by  the  statute  are  mere  trustees  for  the  carrying 
out  of  a plain  simple  duty,  and  that  in  the  performance  of 
that  duty  they  are  to  derive  no  personal  advantage,  and 
to  create  no  unnecessary  burden  on  those  who  subscribe  for 
shares  in  the  undertaking. 
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They  must,  I think,  be  allowed  all  reasonable  outlay  in 
performing  their  statutable  duties.  They  might  appoint  a 
person,  I think,  to  act  as  their  secretary  and  treasurer,  so 
far  as  such  office  might  be  necessary  for  the  performance  of 
their  statutable  duties. 

All  the  preliminary  expenses  are,  by  sec.  8,  to  be  paid 
out  of  the  money  raised  from  shares,  and,  until  so  paid,  the 
municipalities  may  pay  out  of  their  general  funds  a fair 
proportion  of  such  preliminary  expenses,  which  shall  after- 
wards, if  required,  be  refunded  to  them  from  the  capital 
stock,  or  be  allowed  to  them  in  payment  of  stock. 

It  must  be  borne  in  mind  that  the  only  expenses  so  to 
be  paid  are  stated  in  this  section  to  be  the  fees,  expenses, 
and  disbursements  for  procuring  the  passing  of  the  Act, 
and  for  making  surveys,  plans,  and  estimates  connected 
with  the  works ; all  the  remainder  of  the  money  must  go 
to  the  completion  of  the  road. 

My  opinion  is,  that,  on  the  whole  construction  of  the 
statutes,  they  have  not  such  powers : that  their  duties  are 
defined,  as  already  indicated  in  this  judgment ; and  that 
thCy  have  no  power  beyond  what  is  necessary  for  the 
performance  of  those  specific  duties. 

In  1874  the  company  obtained  an  amendment  to  their 
charter,  38  Yic.  ch.  46,  by  which  the  by-laws  already  passed 
and  debentures  issued,  or  to  be  issued  thereon,  were  declared 
valid ; power  was  given  to  construct  branches,  and  allowing 
the  company  to  enter  into  agreements  with  any  railway 
they  might  cross,  and  as  to  leasing  and  hiring,  &c. ; but 
subject  to  the  approval  of  a general  meeting  of  the  share- 
holders ; and  also  empowering  the  issue  of  paid  up  stock 
and  the  bonds  of  the  company  to  any  creditor  willing  to 
accept  the  same,  with  the  sanction  of  the  shareholders. 

Reading  this  Act,  I think  I should  assume  that  the  Legis- 
lature probably  assumed  that  the  company  was  then  fully 
organized,  with  a regular  body  of  shareholders’  directors. 

We  are  not  concerned  in  this  action  with  the  question, 
whether  these  provisional  directors  can  recover  from  the 
company  any  portion  of  the  claims  they  went  through  the 
73 — vol.  xxvi  c.p. 
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form  of  allowing  to  each  other.  But  in  considering  the  claim 
of  the  plaintiff,  we  cannot  avoid  examining  the  whole 
proceedings. 

If  we  must  regard  him  as  a director  under  the  statute, 
then  I am  of  opinion  his  case  fails.  As  such  he  is  pro- 
hibited by  the  General  Act  from  having  any  contract  with 
the  company. 

Mr.  Robinson  argued  strenuously  that  he  never  acted  as 
such : that  he  at  once  assumed  the  position  of  secretary 
and  treasurer.  The  acts  done  by  the  plaintiff  were  such  as 
the  most  active  of  the  directors  might  have  done,  and  he 
seems  to  have  been  always  associated  with  them  in  their 
operations.  He  produces  an  account  in  which  he  credits 
himself  with  a balance,  brought  from  a small  book  which 
was  lost,  $474.31.  This  included  all  his  expenditure, 
travelling  expenses,  &c.,  and  the  $60  paid  for  the  original 
charter,  and  $100  paid  to  a surveyor.  Most  of  his  time 
was  spent  in  these  services  in  “ working  up  the  bonuses.” 

He  takes  further  credit  for  another  $60  for  amended 
charter.  He  debits  himself  in  this  account  with  $220. 
Various  persons  contributed  to  the  expenses.  $80  was 
subscribed  by  the  provisional  board;  $120  by  Toronto 
provisional  directors.  Moneys  were  subscribed  by  the 
municipalities,  but  did  not  pass  through  his  hands. 

He  finally  sent  in  a claim  to  the  board  for — 

Cash  disbursed  in  procuring  charter  and  amend- 
ment thereto,  and  for  securing  passing  of  the 
by-laws  in  Kent  and  Lamb  ton $588  71 

To  payment  for  services  as  secretary  and 
treasurer,  &e 2000  00 

$2588  71 

In  this  $588.71  he  states,  (as  I understand  the  evidence), 
that  he  included  the  moneys  he  had  received  from  all  these 
individuals,  “because  he  thought  himself  bound  to  return 
to  the  persons  who  contributed.”  I do  not  understand  that 
he  paid  any  of  the  disbursements  or  expenses  named  in  the 
.statute  out  of  his  own  funds. 
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The  result  seems  to  me  to  be,  that  he  has  been  fully  paid 
for  all  his  proper  outlay. 

It  is  not  easy  to  understand  the  principle  of  charging 
<as  part  of  his  claim  the  moneys  received  by  him  from  con- 
tributors to  the  expenses. 

He  states  that  there  may  have  been  100  persons  advoca- 
ting the  passing  of  the  by-law.  He  did  not  suppose  they 
were  working  for  direct  payment. 

He  says  that  nothing  was  said  about  the  amount  he  was 
do  be  paid  as  secretary  and  treasurer.  It  was  said  that 
“ he  would  be  paid  well  if  the  by-laws  were  carried.”  What 
was  said  was,  that  he  was  to  be  paid  if  he  succeeded  in 
getting  the  by-laws  carried,  or  if  the  by-laws  succeeded  in 
being  carried  ; he  never,  he  says,  considered  the  contin- 
gency of  the  by-laws  not  being  carried:  that  one  of  his 
inducements  for  giving  these  services  was  that  it  was 
expected,  if  the  company  became  organized,  he  would  be 
dhe  permanent  secretary.  In  any  event  he  was  to  be  paid 
for  his  services. 

The  plaintiff  is  spoken  of  by  some  of  the  witnesses  as 
having  been  the  moving  spirit  of  the  undertaking  in 
working  up  the  bonuses,  &c.  He  is  warmly  commended 
for  his  valuable  assistance  and  services. 

He  is  found  by  the  learned  J udge  to  have  been  an  assent- 
ing party  to  his  being  named  in  the  charter  as  a provisional 
director ; but  not  to  have  otherwise  acted  as  a director. 

At  the  first  meeting  he  is  appointed  provisional  secretary 
and  treasurer.  A committee  is  then  named  “ to  advise  the 
provisional  president  and  secretary  in  making  arrangements 
to  have  the  by-laws  proposed  to  be  submitted,  &c.,  in  the 
appointment  of  a trustee  under  the  Act,  and  in  preparing 
a stock  book,  &c.,  and  that  for  such  purpose  any  five  do 
form  a quorum.” 

At  the  next  meeting  it  is  carried  that  the  president,  the 
secretary,  Mr.  Lamont,  and  Mr.  Douglas,  or  a majority  of 
them , do  forthwith  engage  an  engineer,  &c.,  to  make  surveys 
Ac.,  to  enable  the  Board  to  adopt  the  best  and  cheapest  route. 

Again,  that  the  president,  the  secretary,  and  Messrs- 
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Woods,  Douglas,  Lamont,  and  Atkinson,  be  a committee  to 
calculate  and  arrange  the  amounts  of  the  different  bonuses 
to  be  asked  for,  &c.,  subject  to  approval  of  the  board. 

Again,  that  the  president,  the  secretary,  and  one  of  the 
provisional  directors,  may  employ,  at  a salary  or  not  as  they 
best  can,  some  competent  person  to  go  with  surveyors  to 
arrange  as  to  purchasing  right  of  way. 

Next  meeting  this  committee  reported  as  to  certain 
arrangements  made  for  the  survey ; and  the  report  is  signed 
by  W.  McKeogh,  John  Michie,  and  Wm.  Douglas,  and  was. 
adopted. 

Again,  the  secretary  and  president  are  directed  to  sign  a 
bond  to  the  people  of  Wallaceburgh,  &c. 

Again,  on  the  4th  day  of  May,  1874,  it  was  resolved 
that  the  president  and  secretary,  with  power  to  add  to 
their  numbers,  be  a committee  to  confer  with  the  directors 
of  another  company,  and  with  the  municipalities,  and  on 
the  committee  coming  to  amicable  terms,  &c.,  that  $350  be 
paid  for  certain  plans,  &c.,  of  the  other  company. 

Again,  on  November  6 th,  1874,  a committee  was  appointed, 
naming  several  directors,  and  “John  Michie,”  (not  saying 
as  secretary,  &c.),  as  to  drafting  a petition,  and  asking  for 
any  powers  the  committee  may  deem  desirable,  and  to  ask 
for  a government  bonus,  &c.,  with  power  to  the  committee 
to  add  to  their  numbers. 

Then  we  have  to  consider,  whether  being  named  by  the 
statute  as  one  of  the  provisional  directors  with  his  assent, 
he  can,  by  being  called  and  calling  himself  secretary  and 
treasurer,  obtain  any  remuneration  or  benefit  winch  the 
other  directors  could  not  have.  He  executes  no  instrument 
renouncing  his  position  as  director. 

Can  he  divest  himself  of  his  statutable  position  ? Con- 
ceding that  he  might  refuse  to  act  at  all  in  the  matter,  can 
he  take  any  part  in  carrying  the  Act  into  effect,  in  any 
different  capacity  than  that  to  which  he  was  appointed. 

If  the  Legislature  appointed  five  persons,  with  their 
own  consent,  as  commissioners  or  trustees  to  carry  out  a 
statutable  duty,  from  which  no  personal  gain  or  advantage 
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-could  be  derived,  could  four  of  them  appoint  the  fifth  to 
act  as  their  secretary  or  treasurer,  with  a handsome  salary 
attached  to  the  office,  or  could  he  thereupon  recover  the 
proved  value  of  his  services  therefor  ? 

If  these  fifty-five  persons  substantially  occupy  under  the 
statute  the  position  of  trustees  to  carry  on  an  important 
public  work  into  operation,  they  could  no  more  give  an 
office  of  emolument  to  the  plaintiff,  than  could  the  five 
persons  in  the  case  suggested. 

It  is  difficult  to  find  any  authority  bearing  on  this  ques- 
tion. We  must  decide  it  on  general  principles  3 and  on  the 
fullest  consideration  I have  come  to  the  conclusion  that 
the  plaintiff  cannot  recover,  on  the  broad  ground  that  he 
was  a person  entrusted  by  the  Legislature,  with  his  assent, 
to  perform,  with  others,  a very  important  duty : that  no 
provision  was  made  for  paying  any  of  the  persons  named 
for  the  performance  of  the  simple  duty,  which,  I think, 
they  were  alone  authorized  to  perform  : that  he  and  the 
others  took  upon  themselves  improperly  a large  portion  of 
the  duties  and  functions  of  the  regular  board  of  share- 
holders’ directors ; and  that  it  is  contrary  to  all  my 
ideas  of  legal  principle  to  permit  such  a course  of  conduct. 

When  the  plaintiff  agreed  to  act  under  the  statute,  he 
had,  we  must  assume,  sufficient  inducement  for  his  so 
agreeing.  He  tells  us  frankly  that  he  did  look  forward  to 
the  chance  of  his  obtaining  the  permanent  appointment  of 
secretary. 

The  law  must,  I think,  be  lamentably  defective,  if  it  be 
powerless  to  prevent  such  a course  of  dealing,  as  has  been 
here  exhibited,  resulting  in  a bold  attempt  to  place  on  the 
shoulders  of  the  real  shareholders  of  a joint  stock,  limited 
to  $150,000,  a burden  of  eleven  or  twelve  thousand  dollars, 
almost  wholly  made  up  of  payments  to  the  persons 
improperly,  as  I think,  usurping  the  rights  and  duties  of 
such  shareholders. 

The  plaintiff  may  be  called  secretary  and  treasurer,  but 
his  acts  are  shewn  to  have  been,  in  substance,  that  of  the 
«chief  actor  in  matters  that  I think  to  be  beyond  his  powers. 
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I must  wait  till  some  authority  to  which  I am  hound  to- 
assent  shall  declare  such  a claim  to  he  legal,  before  I can- 
believe  it  sanctioned  by  the  law  of  the  land. 

The  Courts  have  taken  a very  strong  view  of  the  position 
of  parties  named  as  directors  in  the  Act. 

In  a case  last  year,  Forbes’s  Case , L.  R.  19  Eq.  353,  the 
Teme  Yalley  Railway  Act  declared  Forbes  and  four  others,., 
and  all  other  persons  who  had  already  subscribed,  or  should 
afterwards  subscribe,  to  be  a company  and  body  corporate :: 
that  the  number  of  directors  should  be  six,  and  the 
qualification  fifty  shares : that  these  five  persons,  and  one 
other  duly  qualified  person,  should  be  the  first  directors 
and  hold  office  until  the  first  ordinary  meeting  of  share- 
holders, when  the  election  should  be  held. 

Forbes  acted  as  director  till  the  first  meeting,  eight 
months  after  the  Act  was  passed.  He  then  retired,  and 
never  had  anything  further  to  do  with  the  company.  He 
never  applied  for  any  shares,  nor  were  any  allotted  to  himr 
nor  was  his  name  ever  placed  on  the  register  of  shareholders.. 

He  was  held  liable,  as  if  he  held  the  fifty  qualifying 
shares. 

Sir  George  Jessel,  M.R.,  held  him  liable  on  the  statute,, 
that  he  was  one  of  the  promoters  of  the  bill,  and  petitioned 
for  it  with  others,  and  at  p.  356  says:  uThe  Act  is  to  a 
material  extent  his  Act ; it  is  in  the  nature  of  a convey- 
ance to  him , obtained  on  his  representations.  He  is  bound 
by  the  representations  he  made  to  the  Legislature,  and 
which  the  Legislature  declares  he  has  made.” 

He  points  out  the  words  of  the  Act  in  which  the  persons 
are  named,  and  all  other  persons  who  have  already  sub- 
subscribed or  shall  hereafter  subscribe,  &c. 

He  approves  of  Kincaid’s  Case , L.  R.  11  Eq.  192. 

There  Kincaid  was  named  also  in  the  charter  with  similar 
words  as  in  the  last  case,  and  he  is  named  a director  until 
the  first  meeting,  &c. 

He  never  acted  as  a director,  or  attended  any  meeting,  or 
applied  for  or  received  any  shares.  But  there  was  some 
evidence  that  he  was  one  of  the  promoters  of  the  bill. 
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Bacon,  V.  C.,  held  him  liable  for  the  twenty-five  shares 
necessary  to  qualify  a director,  on  grounds  similar  to  those 
taken  by  the  Master  of  the  Bolls. 

A case  of  Portal  v.  Emmens  has  just  been  reported, 
34  L.  T.  N.  S.  318,  L.  B.  1 C.  P.  D.  201,  affirmed  in  Appeal, 
lb.  664.  The  judgment,  delivered  byLindley,  J.,  January 
28th,  1876,  fully  upholds  the  doctrine  of  the  above  cases,, 
on  a similarly  worded  statute. 

The  glimpses  which  this  evidence  affords  of  the  “ inner 
life”  of  a board  of  provisional  directors,  however  unedifying 
in  a moral  point  of  view,  may  not  be  without  their  use  in 
demonstrating  the  dangers  that  may  arise  from  granting 
charters  of  incorporation  before  the  subscription  of  a share 
of  stock. 

Gwynne,  J. — From  the  evidence  it  would  seem  to  be 
admitted  upon  all  hands  that  the  plaintiff  was  one  of  the 
most,  if  not  the  most,  active  promoter  of  the  defendants5, 
company.  It  was  through  the  instrumentality  of  his. 
services  in  “ lobbying,”  as  the  evidence  terms  it,  for  the 
Act,  that  the  Act  which  incorporates  the  company  was 
procured  to  be  passed. 

The  plaintiff  and  fifty-four  other  gentlemen  are  by  the 
Act,  and  doubtless  at  their  own  instigation  and  request, 
declared  to  be  provisional  directors  of  the  company,  and  are 
constituted  the  board  of  directors  of  the  company  until 
others  should  be  elected  by  the  shareholders  in  a manner 
and  at  a time  specified  in  the  Act. 

The  Act  incorporating  the  company  and  constituting 
these  gentlemen  to  be  provisional  directors,  provides  no- 
means,  and  therefore  there  is  not,  in  my  opinion,  any  mode 
by  which  the  plaintiff  or  any  of  the  gentlemen  constituted 
with  him  provisional  directors  can  discharge  themselves 
from  the  trust  responsibility  which  the  Act  imposes  on  them. 

As  provisional  directors,  they  have  a special  trust  imposed 
upon  them  to  put  the  Act  in  force,  until  the  period  when 
they  are  required  to  call  a meeting  of  the  subscribers  to 
the  undertaking  for  the  election  of  directors  by  the  share- 
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holders  to  take  their  place  ; the  nature  and  extent  of  this 
trust  is  defined  in  the  7th  section  of  the  Act.  They  are 
then,  as  trustees  appointed’  for  the  purpose  of  organizing 
this  company,  until  $70,000  of  the  capital  stock  should  be 
subscribed,  and  ten  per  centum  thereon  paid,  subject  to  all 
the  rules  of  equity  affecting  trustees,  and  were  therefore, 
in  my  judgment,  rendered  incapable  of  entering  into  any 
valid  contract  with  any  of  themselves,  or  of  appointing  any 
one  of  themselves  to  any  office  of  profit  or  emolument  in 
the  company. 

It  was  contended,  upon  the  authority  of  Foster  v. 
Oxford,  Ac.,  R.  W.  Co.,  13  C.  B.  200,  and  Worth  v.  Newton, 
10  Ex.  247,  that  the  acceptance  by  the  plaintiff  of  the 
office  of  secretary  and  treasurer  vacated  his  office  of 
director,  and  his  appointment  as  secretary  and  treasurer 
was  good ; but  in  view  of  the  observations  of  Lord  Cran- 
worth  and  of  Lord  Brougham  in  the  House  of  Lords,  in 
the  Aberdeen  R.  W.  Co.  v.  Blakie,  1 Macq.  H.  L.  Ca. 
461,  we  cannot,  constituted  as  our  Courts  now  are  under 
the  Administration  of  Justice  Act  of  1873,  be  governed  by 
the  decision  in  Foster  v.  Oxford,  Ac.,  R.  W.  Co.,  even  in  a 
case  identical  with  that  case ; but  in  the  case  before  us  the 
office  to  which  the  plaintiff  appears  to  have  been  appointed 
by  his  co-trustees  was  that  of  secretary  of  the  provisional 
directors,  not  of  the  company,  and  no  emolument  was 
annexed  to  the  office. 

Now,  there  was  nothing  incompatible  or  improper  in  the 
provisional  directors  appointing  one  of  themselves  to 
perform  whatever  services  they  might  require  in  the  nature 
of  those  rendered  by  a secretary  or  treasurer,  if  no  contract 
for  remuneration  was  entered  into. 

What  we  find  in  the  case  is,  that  the  plaintiff’,  while 
himself  a trustee  of  the  company,  appointed  such  by  Act 
of  Parliament,  rendered,  as  is  alleged,  other  services  of  the 
nature  of  those  of  a secretary  and  treasurer  to  his  co-trustees 
without  any  specific  contract  for  remuneration,  and  also 
rendered,  as  is  alleged,  other  services  in  promoting  the 
interests  of  the  company  of  which  he  was  a trustee,  from 
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which,  as  is  alleged,  the  company  has  derived  benefit ; but 
for  these  services,  whatever  benefit  may  have  resulted 
therefrom  to  the  shareholders,  and  whether  there  had  been 
a contract  or  not,  we  must  hold  that  no  action  as  upon  any 
contract,  express  or  implied,  lies  against  the  company  at 
the  suit  of  the  plaintiff,  whom  we  must  hold  to  have  been 
a statutory  trustee  of  the  company  with  a special  trust 
imposed  upon  him  as  a provisional  director,  during  all  the 
period  within  which  the  services  for  compensation  of  which 
this  action  has  been  brought  were  rendered,  and  that  as 
such  it  was  not  competent  for  him  to  enter  into  any  valid 
contract  with  his  co-trustees  entitling  him  to  sue  the  com- 
pany to  recover  remuneration  for  any  services  rendered  by 
him  to  the  company. 

Galt,  J.,  concurred. 

Rule  absolute. 
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MEMORANDA. 

During  this  term  the  following  gentlemen  were  called  to 
the  Bar : 

Daniel  Edmund  Thomson,  Robert  Pearson,  Henry 
James  Scott,  Richard  Martin  Meredith,  James  Bonh 
Clarke,  Albert  Monkman,  James  Leitch,  Charles  J. 
Holman,  John  Fisher  Wood,  Thomas  Cooke  Johnstone^ 
Hugh  O’Leary,  Edmund  John  Reynolds,  Philip  Holt, 
Michael  Kew,  William  Hall  Kingston,  Alexander 
Haggart,  Willliam  Myddleton  Hall,  John  Pliny 
Whitney,  Theophilus  Henry  Alexis  Begue,  Edward* 
Kenrick,  Thomas  Street  Plumb. 
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IN  THE 

COURT  OF  QUEEN’S  BENCH, 

AND  THE 

COURT  OF  COMMON  PLEAS. 


ijpplae 


Easter  Term , 39  Victoria b. 

It  is  Ordered  as  Follows  : 

1.  One  of  the  Judges  of  one  of  the  Superior  Courts  of  Com- 
mon Law,  shall  sit  in  open  Court  each  week  in  Osgoode  Hall, 
pursuant  to  “ The  Administration  of  Justice  Act,  1874,”  for  the 
hearing  and  disposing  of  such  matters,  and  the  transaction  of' 
such  business  as  may  be  heard,  disposed  of,  and  transacted  by  a 
single  J udge. 

2.  There  shall  be  no  such  sitting  at  any  time  between  the  first 
day  of  July  and  the  twenty-first  day  of  August,  both  days  inclu- 
sive, or  between  the  twenty-fourth  day  of  December  and  the  sixth 
day  of  January  thereafter,  both  days  inclusive. 

3.  The  Judge  shall  sit  on  Tuesdays  and  Fridays,  at  the  hour 
of  twelve  o’clock  noon,  or  on  such  other  day  or  days,  and  at  such 
other  hour  or  hours,  as  the  Judge  for  the  time  being  shall 
appoint. 

4.  It  shall  be  in  the  power  of  the  Judge,  if  he  see  fit,  to  sit 
only  on  one  day  in  each  week,  if  the  same  be  at  any  time  found 
sufficient  for  the  disposal  of  business. 

5.  The  Judge  may  adjourn  the  sitting  of  the  Court  from  one 
day  to  another,  and  so  from  day  to  day,  if  found  necessary  for 
the  disposal  of  business. 
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6.  The  Judge,  sitting  as  aforesaid,  shall,  either,  before,  during, 
or  after  such  sitting  as  the  Judge  may  appoint,  dispose  of  all 
such  business  in  Chambers  as  cannot  be  disposed  of  by  tbe  Clerk 
of  the  Crown  and  Pleas  of  the  Court  of  Queen’s  Bench. 

7.  All  rules  for  the  purpose  of  the  said  sittings,  shall  be  four 
day  rules,;  and  shall,  unless  otherwise  ordered  by  the  Judge,  be 
set  down  to  be  heard  at  the  first  sitting  next,  after  the  same  is 
returnable. 

8.  All  demurrers,  special  cases,  appeals  from  the  decision  of 
the  Clerk  of  the  Crown  and  Pleas  of  the  Court  of  Queen’s  Bench 
in  Chambers,  shall  be  left  with  the  Clerk  of  the  Court  for  the 
time  being,  on  a day  not  later  than  two  clear  days  before  the  day 
on  which  the  same  are  to  be  heard,  that  is  to  say,  not  later  than 
Tuesday  for  Friday,  and  not  later  than  Saturday  for  Tuesday. 

9.  All  rules,  demurrers,  special  cases,  appeals,  or  other  mat- 
ters intended  to  be  argued  before  the  Judge,  shall,  previous  to  the 
sitting  of  the  Judge,  on  the  particular  day  for  the  hearing  or 
disposal  thereof,  be  entered  by  the  Clerk  of  the  Court  on  a list, 
one  copy  of  which  shall  be  delivered  by  the  Clerk  to  the  Judge, 
and  another  posted  up  outside  of  the  Court  room. 

10.  All  rules,  demurrers,  special  cases,  appeals,  and  other  mat- 
ters entered  on  the  said  list,  shall  be  called  on  and  disposed  of  in 
the  order  in  which  the  same  are  entered  on  the  list,  unless  the 
Judge  otherwise  order. 

1 1 . The  first  business  at  each  sitting,  shall  be  motions  of  course, 
and  motions  for  rules  nisi ; and  the  next,  the  cases  on  the  list  in 
the  order  in  which  they  are  entered,  unless  otherwise  ordered  by 
the  Judge. 

1 2.  Any  party  desiring  the  rule  order  or  decision  of  the  J udge 
to  be  reviewed  and  reheard  by  the  full  Court  in  which  the  cause 
or  matter  is  pending,  shall  give  notice  in  writing  to  that  effect,  to 
the  opposite  party,  within  two  weeks  next  after  the  day  on  which 
the  rule,  order,  or  decision,  shall  have  been  granted,  made,  or 
pronounced, 

13.  Unless  such  notice  as  last  aforesaid  be  given,  the  party  in 
default  shall,  in  the  discretion  of  the  full  Court,  be  liable  to  pay 
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the  costs  of  the  review  and  rehearing  to  the  opposite  .party,  what- 
ever may  be  the  result  of  the  review  and  rehearing. 

14.  Except  the  full  Court  in  the  particular  case,  otherwise 
order,  there  shall  be  no  review  or  rehearing  allowed  by  the  full 
Court,  unless  the  same  be  had  within  the  term  of  the  Court  next 
following  the  granting,  making,  or  pronouncing  of  the  rule,  order, 
or  decision,  with  which  the  party  is  dissatisfied. 

15.  If  the  review  or  rehearing  be  proceeded  with  within  the 
period  of  two  weeks  next  after  the  day  of  the  granting,  making, 
or  pronouncing  of  the  rule,  order,  or  decision  with  which  the 
party  is  dissatisfied,  no  notice  in  writing,  such  as  required  by 
Rule  Twelve,  shall  be  required  to  be  given ; but,  if  given,  may 
be  allowed  for  on  taxation. 

16.  The  cause  or  matter  to  be  reviewed  and  reheard,  shall  be 
set  down  to  be  heard  on  one  of  the  paper  days  during  term  ; or 
on  such  other  day,  during  term,  as  the  full  Court  may  appoint  for 
the  purpose,  and  shall  be  set  down  to  be  reviewed  and  reheard  at 
least  two  clear  days  before  the  day  on  which  the  same  is  to  be 
argued. 

1 7.  The  party  setting  down  a cause  or  matter  for  review  or 
rehearing,  shall  deliver  to  the  Clerk  of  the  full  Court,  three 
copies  of  the  written  decision,  if  any,  delivered  by  the  Judge, 
certified  to  be  correct  by  the  Reporter  of  the  Court ; and  in  the 
case  of  a demurrer  or  special  case,  shall  also  deliver  to  the  said 
Clerk  three  copies  of  such  demurrer  or  special  case. 

18.  Notice  in  writing  of  the  intended  review  and  rehearing, 
shall  forthwith  after  the  cause  or  matter  is  set  down  to  be  re- 
viewed and  reheard,  be  delivered  by  the  party  setting  the  same 
down  to  the  opposite  party. 

19.  No  petition,  rule,  or  order,  shall  be  necessary  for  the  pur- 
pose of  review  or  rehearing  in  either  of  the  Superior  Courts  of 
Common  Law. 

20.  On  a review  or  rehearing,  the  party  setting  down  the  cause 
or  matter  for  review  or  rehearing,  shall  have  the  right  to  begin  or 
reply,  unless  otherwise  ordered  by  the  Court. 
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21.  Nothing  in  the  foregoing  rules  contained,  shall  be  held  or 
taken,  in  any  manner,  to  deprive  any  party  of  the  right  to  have 
a cause  or  matter  reviewed  or  reheard,  when  the  right  is  conferred 
by  statute,  but  only  to  speed  the  course  of  proceedings,  with  a 
view  to  such  review  and  rehearing. 

22.  Nothing  in  the  said  rules  contained,  shall  be  held  or  taken 
in  any  manner  to  interfere  with  the  power  of  the  Court  or  the 
Judge,  in  their  or  his  discretion  for  good  cause,  as  regards  any 
particular  case,  to  dispense  with  all  or  any  of  the  said  rules. 

23.  The  rules  of  Trinity  Term,  38  Yictorise,  promulgated  on 
the  5th  September,  1874,  shall  be  rescinded  on,  from,  and  after 
the  day  these  rules  shall  take  effect. 

24.  These  rules  shall  take  effect  on  the  second  Monday  of  the 
present  term  of  Easter. 

Osgoode  Hall, 

Toronto,  Monday  15th  May,  1876. 

Signed,  JOHN  H.  HAGAETY, 

“ ROBT.  A.  HABBISON, 

“ JOS.  C.  MORRISON, 

“ ADAM  WILSON, 

“ JOHN  W.  GWYNNE; 

“ THOMAS  GALT. 
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Williamson,  (Plaintiff  in  the  Court  below)  Appellant,  v. 
The  Commercial  Union  Insurance  Company,  (De- 
fendants in  the  Court  below)  Respondent. 

Policy  of  insurance — Overvaluation— Conditions — Construction  of. 

The  first  and  second  conditions  endorsed  on  a policy  declared  that  it  was 
issued  on  the  faith  of  the  statements  in  the  application,  and  on  the 
plan  shewing  the  situation  of  the  property,  and  of  all  buildings  or  com- 
bustible materials  within  100  feet  of  it,  being  in  all  respects  accurate  and 
true,  and  containing  all  the  information  required  to  enable  the  company 
to  judge  of  the  nature  and  extent  of  the  risk  and  ot  the  interest  of  the 
insured  in  the  property  5 and  that  if  in  such  application  or  plan,  or  in 
any  written  notice  to  the  company  respecting  any  change  in  the  nature 
of  the  risk,  there  shonld  be  any  untrue  or  inaccurate  statement,  whether 
intentional  or  not,  the  policy  should  be  void.  The  sixteenth  condition, 
after  providing  that  payment  of  losses  should  be  made  in  sixty  days,  and 
that  any  difference  touching  any  loss,  should,  if  the  company  should  so 
require,  be  settled  by  arbitration,  and  that  the  company  should  have  the 
option  of  replacing  any  property  burned,  proceeded,  u In  case  of  loss, 
if  the  property  insured  be  found  by  arbitration  or  otherwise  to  have  been 
overvalued  in  the  survey  and  description  on  w'hich  this  policy  is  founded, 
the  company  shall  be  held  liable  only,  although  there  may  have  been  no 
fraud,  for  such  proportion  of  the  actual  value  as  the  amount  insured 
bears  to  the  value  given  in  in  the  application  for  the  insurance  effected 
by  this  policy.” 

Held , reversing  the  judgment  of  the  Court  below,  that  the  statements 
mentioned  in  the  first  and  second  conditions  had  no  reference  to  over- 
valuation, which  was  provided  for  only  by  the  sixteenth  condition. 
Queer e , whether,  if  the  earlier  conditions  alone  had  been  inserted,  they 
they  would  have  covered  statements  as  to  value. 

Appeal  from  the  judgment  of  the  Court  of  Common 
Pleas  on  demurrer,  reported  in  25  C.  P.  453  where  the 
pleadings  are  fully  set  out. 

June  16th,  1876.  Robinson , Q.  C.,  and  J.  P.  Woods  (of 
Stratford),  for  the  appellants. 

W.  N.  Miller , for  the  respondents. 

The  arguments  and  cases  cited  were  substantially  the 
same  as  in  the  Court  below. 
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June  29th.  1876.  Burton,  J.  (a) — The  question  really 
presented  for  our  decision  is,  whether  the  defendants  have 
in  their  fifth  plea  correctly  set  out  the  legal  effect  of  the 
conditions  in  their  policy  which  relate  to  the  subject  of 
overvaluation. 

The  plaintiff  in  his  replication  set  forth  the  first  and 
second  conditions  in  hoec  verba,  and  he  claims  that  the  pro- 
per construction  to  be  placed  upon  them  is  that  the  state- 
ment and  representation  referred  to  in  the  plea,  and  which 
are  required  to  be  in  all  respects  accurate  and  true,  have 
reference  to  the  situation  of  the  property,  and  of  the  con- 
tiguous or  adjacent  buildings,  and  the  use  to  which  such 
premises  are  applied,  and  to  the  interest,  or  title  of  the 
applicant  therein,  and  not  to  the  question  of  value ; and 
he  refers  in  his  replication  to  a portion  of  the  sixteenth 
condition  with  the  object,  not  of  qualifying  the  first  and 
second,  but  of  pointing  out  their  meaning,  and  removing  any 
doubt  as  to  the  proper  interpretation  of  the  language  of 
those  conditions,  inasmuch  as  the  defendants  have  shewn 
an  intention  to  deal  with  representations  as  to  value  in  that 
condition,  and  have  used  no  words  in  the  first  or  second  con- 
ditions which  expressly  refer  to  the  subject. 

The  defendants  in  their  rejoinder,  set  out  the  whole  of  the 
sixteenth  condition,  and  found  upon  that  the  argument  that 
the  clause  has  special  reference  to  the  adjustment  and  pay- 
ment of  losses,  and  that  the  portion  relied  upon  by  the 
plaintiff  applies  only  to  cases  where  upon  an  amicable 
settlement  or  a voluntary  reference  to  arbitration  by  the 
defendants,  it  should  turn  out  that  the  property  had  been 
overvalued.  In  other  words,  as  I understand  the  argu- 
ment which  has  been  adopted  by  the  majority  of  the  Court 
of  Common  Pleas,  the  company  have  provided  a machinery 
for  the  settlement  of  losses  in  cases  wherein,  if  the  con- 
struction placed  upon  the  contract  by  the  Court  be  the 
correct  one,  the  claim  could  not  be  enforced,  and  therefore 
where  it  would  be  competent  for  the  company  to  say 

(a)  Present:  Draper,  C.  J.  of  Appeal,  Burton,  J.,  Patterson,  J.,  and 
Moss,  J. 
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whether  they  would  pay  or  not,  and  any  payment  would 
be  as  a matter  of  favour,  not  of  obligation. 

The  learned  Chief  Justice  of  the  Court  of  Common  Pleas 
in  his  judgment  has  referred  to  Dickson  v.  Equitable  Ins. 
Co.  18  U.C.R.  246  ; but,  with  great  deference,  I think  that  the 
principle  enunciated  in  that  case  does  not  affectthe  decision 
of  the  present  question,  which,  to  my  mind,  is  simply  one  of 
the  construction  of  the  contract.  No  doubt  the  ratio 
between  the  value  of  the  property  and  the  sum  insured 
may  be  very  material  to  the  risk,  and  it  may  be  that  a false 
representation,  even  without  wilful  or  deliberate  fraud,  may 
be  sufficient  to  vitiate  the  insurance,  because  it  may  have 
been  the  means  of  deceiving  the  insurers,  and  inducing 
them  to  accept  a risk  which  they  might  otherwise  have 
rejected,  or  of  accepting  it  at  a lower  rate  of  premium  than 
they  would  otherwise  have  charged ; and  the  general  prin- 
ciple, that  whatever  increases  the  danger  of  a fraudulent  or 
felonious  destruction  of  property  is  so  material  to  the  risk 
that  its  mistatement  or  concealment  may  suffice  to  avoid 
the  policy,  has  been  established  in  numerous  cases;  still  the 
materiality  of  such  representation  in  the  case  supposed  is  a 
question  of  fact  to  be  submitted  to  and  decided  by  a jury. 
That  is  the  way  in  which  the  question  arose  in  Dickson 
v.  Equitable  his.  Co.  a very  different  question  from  that 
which  would  arise  here,  if  the  construction  placed  upon  the 
first  and  second  conditions  by  the  Court  below  be  the 
correct  one. 

The  question  would  not  be,  whether  the  representation 
was  fraudulent  in  fact,  or  if  not  fraudulent  in  fact  was  of 
so  exaggerated  a nature  as  to  have  had  a tendency  to  mis- 
lead the  defendants,  and  so  to  be  fraudulent  in  law,  but 
whether  it  was  untrue  in  the  sense  of  being  inaccurate  to 
any  extent,  however  trifling,  because,  if  the  judgment  be 
correct,  an  unintentional  mistake  to  the  extent  of  $50  or 
$100  would  be  as  fatal  to  the  plaintiff’s  right  to  recover  as 
the  large  over-value  alleged  upon  these  pleadings. 

Taking  these  remarks  of  the  learned  Chief  Justice  in 

o 

connection  with  the  concluding  passage  of  his  judgment, 
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where  he  says  the  plaintiff  by  a simple  traverse  of  the 
plea  could  bring  up  the  whole  question  of  warranty  or  no 
warranty,  wrongful  intention  or  honest  mistake,  I think 
he  must  have  overlooked  at  the  moment  the  exact  language 
of  the  first  condition,  which  provides  that  the  policy  shall 
be  void  in  the  event  of  any  such  untrue,  erroneous  or 
inaccurate  representation  or  statement,  and  whether  the 
same  shall  be  intentional  or  not. 

If  the  plaintiff  had  taken  issue  upon  that  plea,  it  appears 
to  me  he  must  necessarily  have  failed  ; the  sole  question  for 
decision  would  have  been,  did  he  make  such  a representa- 
tion or  statement,  and  was  such  representation  or  state- 
ment true  in  fact. 

If  the  plaintiff  had  chosen  to  risk  his  case  upon  such  an 
issue,  it  seems  to  me  at  present  that  he  would  have  been 
defeated,  unless  the  property  was  of  the  exact  value  men- 
tioned in  the  representation. 

Instead  of  taking  issue  he  has  brought  before  the  Court 
the  conditions  themselves,  and  we  are  now  to  say  whether 
they  do  in  fact  bear  the  construction  placed  upon  them  by 
the  defendants  in  their  plea,  or  whether  the  defendants, 
knowing,  as  we  must  assume  they  did  know,  that  any 
fraudulent  representation  as  to  value  would  vitiate  the 
policy  without  the  aid  of  any  special  condition,  have  felt 
satisfied  to  rely  upon  that  as  a sufficient  protection  against 
any  fraudulent  overvaluation,  and  upon  the  sixteenth  con- 
dition as  a protection  against  any  overclaim  by  reason  of 
over-valuation,  whether  fraudulent  or  otherwise. 

I am  not  clear  that  without  the  aid  of  the  sixteenth  con- 
dition I should  have  come  to  the  same  conclusion  as  Mr.  Justice 
G wynne,  in  his  very  able  and  lucid  judgment ; but  read  in 
connection  with  that  condition  we  should  struggle  against 
a construction  which  would  lead  to  such  unjust  results  as 
would  follow  the  decision  of  the  Court  of  Common  Pleas, 
placing  the  insured  at  the  mercy  of  the  insurers,  “in  a matter 
involving”  in  almost  every  case,  as  the  Chief  J ustice  remarks, 
“ a wide  difference  of  opinion.” 

The  matters  which  are  in  terms  dealt  with  in  the  first 
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•condition  are  statements  or  representations  relating  to  the 
actual  position  and  character  of  the  premises  insured,  in 
order,  as  the  company  themselves  express  it,  that  their 
agent  may  form  an  accurate  and  sound  opinion  and  judg- 
ment of  the  nature  and  extent  of  the  risk,  and  of  the 
interest  of  the  assured  in  the  property,  the  subject  of 
the  insurance ; and  when  we  find  the  failure  strictly  to 
comply  with  the  requirements  of  this  condition  followed 
with  consequences  so  highly  penal  as  those  contained  in 
the  next  condition,  viz.,  “ that  if  in  such  application 
description,  plan  or  diagram,”  (all  of  which  words  in  con- 
nection with  the  previous  condition  seem  to  point  to  the 
■actual  condition  of  the  premises,)  “ or  in  any  notice  respect- 
ing a change”  (also  having  reference  to  the  condition  and 
character  of  the  insured  premises),  f there  be  any  untrue, 
erroneous  or  inaccurate  representation,  whether  intentional 
or  not,  or  if  the  interest  or  title  of  the  assured  be  misstated, 
then  the  policy  shall  be  void.”  I think  it  is  fair  to  assume 
that,  as  the  value  of  the  premises  is  not  referred  to  in  the 
condition,  this  information  was  not  in  this  connection 
deemed  material  or  indispensable,  especially  when  we  bear 
in  mind  the  consequences  with  which  the  general  law  visits 
misrepresentation  by  totally  exempting  the  insurers  from 
liability,  and  that  in  no  event  can  the  company  be  called 
upon  to  pay  more  than  such  proportion  of  the  actual  value 
as  the  amount  insured  bears  to  that  given  in  the  application. 

When  we  find  also  another  condition  expressly  referring 
to  the  question  of  over  valuation  we  may  reasonably 
assume  that  the  company  had  not  overlooked  the  matter 
but  considered  themselves  sufficiently  protected  by  that 
•condition,  and  that  they  had  no  intention  to  extend  the 
first  condition  to  representations  as  to  value. 

If  the  construction  contended  for  by  the  defendants  be 
the  true  one,  and  insisted  upon  by  them,  such  a construc- 
tion would,  I venture  to  think,  be  disastrous  to  themselves^ 
as  no  prudent  person  would  take  out  a policy  subject  to 
•such  a condition. 

I think,  however,  that  is  not  the  proper  construction,  but 
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that  the  fair  and  reasonable  interpretation  of  the  contract,  as 
set  forth  upon  the  pleadings,  is,  that  the  sixteenth  condition 
alone  deals  with  the  question  of  o ver- valuation ; and  that 
the  first  and  second  conditions  profess  to  deal,  and  were 
intended  to  deal,  only  with  the  nature  and  description  of 
the  buildings,  their  situation  in  reference  to  other  build- 
ings, the  uses  to  which  they  were  applied,  and  such  other 
matters  of  fact  as  were  specially  enquired  about,  or  re- 
ferred to  in  the  application,  and  which  are  required  to 
be  furnished,  or  those  other  matters  of  information  which,, 
without  special  enquiry,  should  be  furnished,  in  order  to- 
enable  the  company  to  judge  of  the  nature  and  extent  of 
the  risk  itself ; the  company  being  sufficiently  guarded 
without  the  aid  of  any  condition  against  fraudulent  mis- 
representation as  to  value,  and  against  any  such  misrepre- 
sentation, whether  fraudulent  or  not,  by  the  recovery  being 
limited  in  case  of  loss  to  the  proportion  of  the  value  of  the 
interest  proved. 

For  these  reasons  I concur  in  the  conclusions  arrived  at 
by  Mr.  Justice  Gwynne,  and  agree  that  the  judgment  of 
the  Court  below  should  be  reversed,  and  the  appeal  allowed. 

Patterson,  J. — I concur  in  the  conclusion  arrived  at  by 
Mr.  Justice  Gwynne  in  the  Court  below,  and  upon  reason- 
ing so  nearly  coinciding  with  that  which  he  has  very 
clearly  expressed,  that  I shall  now  merely  attempt  to 
explain  my  view  of  the  conditions  in  question  in  one  par- 
ticular in  which  I may  not  be  quite  in  accord  with  him. 

I think  the  proper  conclusion  clearly  is  that,  reading  the- 
conditions  together,  the  question  of  overvaluation  must  be- 
taken to  be  provided  for  by  the  latter  one  only,  and  not 
touched  by  the  earlier  one ; but  I am  not  so  clear  that  the- 
earlier  condition  read  by  itself  might  not  extend  to  some 
cases  of  overvaluation. 

I hold,  as  I shall  endeavour  to  explain  further  on,  that 
what  is  stated  is  not  the  value  as  a fact,  but  the  applicant’s 
opinion  of  the  value,  and  yet  I think  there  may  be  cases- 
in  which,  quite  apart  from  fraudulent  or  intentional  mis- 
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statement,  there  may  be  such  a misstatement  of  the  opin- 
ion of  the  applicant  as  would  avoid  the  policy  under  the 
earlier  condition,  if  that  condition  stood  alone,  as,  e.  g.,  in 
case  of  an  application  to  insure  the  building  only  of  a mill 
if  the  applicant  erroneously,  though  innocently,  stated  the 
value  which  included  the  machinery,  or  the  land  and  water 
privilege.  He  would  be  giving  his  honest  valuation,  but 
not  his  valuation  of  the  property  offered  for  insurance. 

I think  that,  in  this  way,  the  earlier  condition  is  by  itself 
wide  enough  to  cover  statements  of  value;  but  I am  not  at 
all  inclined  to  hold  that  that  construction  depends  on  the 
words  which  require  all  information  which  ought  to  be 
furnished  to  enable  the  company  “ to  form  an  accurate  and 
sound  opinion  and  judgment  of  the  nature  and  extent  of 
the  risk.” 

I hold,  with  Mr.  Justice  Gwynne,  that  the  “nature  and 
extent  of  the  risk,”  does  not  here  point  to  value.  I concede 
that  value  may  be  a material  element  for  consideration  in 
judging  of  the  likelihood  of  a fraudulent  burning  of  the 
building.  To  guard  against  such  a danger  the  company  may 
very  reasonably  require  the  assured  to  be  his  own  insurer 
to  some  substantial  extent.  A similar  danger  would  exist, 
even  if  the  value  were  understated,  if  the  applicant  by 
untruly  representing  that  he  was  owner  in  fee  should 
obtain  an  insurance  beyond  the  value  of  his  actual  inter- 
est in  the  property.  In  this  respect  the  ownership  is  as 
material  to  the  risk  as  the  value.  But  the  condition  does 
not  leave  the  question  of  ownership  to  be  covered  by  the 
general  words  “ nature  and  extent  of  the  risk.”  It  provides 
by  other  words  for  that  question.  It  is  evident  to  my 
mind  that  the  words  “ nature  and  extent  of  the  risk”  are 
used  to  express  the  risk  from  the  dangers  insured  against, 
and  not  the  risk  of  intentional  burning  of  the  property, 
which  is  suggested  by  over- valuation  or  misstatement 
of  title. 

I am  also  of  opinion  that  value  is  not  intended  to  be 
covered  by  the  words,  “ interest  of  the  assured  in  the  pro- 
perty the  subject  of  the  insurance,”  or  by  the  words,  “as- 
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sured’s  interest  in,  or  title  to,  the  property  proposed  for* 
insurance.” 

I think  that,  whether  or  not  these  words  might,  if  neces- 
sary so  to  construe  them,  be  held  to  include  the  cash  value 
of  the  property,  they  are  not  the  words  which  would  be* 
naturally  chosen  for  that  purpose  ; and  that  we  cannot  be 
asked  to  apply  any  astuteness  of  construction  to  them  for 
the  purpose  of  working  a forfeiture  of  the  policy,  when,  if 
value  was  meant  to  be  included,  there  is  no  reason  why  it 
should  not  have  been  put  in  plain  words. 

In  all  this,  however,  we  are  losing  sight  of  the  structure 
of  the  condition  itself,  which  really  makes  it  of  little  im- 
portance so  closely  to  criticise  the  expressions  which  have 
been  principally  discussed. 

The  condition  is  drawn  with  two  objects.  One  is  to  pro- 
vide that  certain  information  must  be  given,  viz.:  “All  the 
information  and  particulars  which  are,  by  the  said  printed 
form,  or  otherwise  by  the  company,  required  to  be  fur- 
nished, or  which  ought  to  be  furnished  to  the  company  in 
order  to  enable  them  and  their  agent  in  Canada  to  form  an 
accurate  and  sound  opinion  and  judgment  of  the  nature 
and  extent  of  the  risk,  and  of  the  interest  of  the  assured  in 
the  property,  the  subject  of  the  insurance.”  Any  omission 
to  furnish  this  information  is  made  fatal  to  the  policy. 

The  other  object  is  to  secure  accuracy  in  the  information 
given. 

It  is  under  the  latter  branch  that  the  present  case  comes.. 
The  complaint  is  not  that  the  information  given  in  the 
application  did  not  cover  all  the  ground  required,  but  that 
it  was  untrue.  The  words  of  the  condition  which  are  ap- 
plicable to  this  case,  read  as  follows : “ This  policy  is  issued 
upon  the  faith  of  the  statements  in  the  application  * * 

being  in  all  respects  accurate  and  true  * * If  in  such 

application  * * there  be  any  untrue,  erroneous,  or  in- 
accurate representation  or  statement  * * then,  and  in 

every  such  case,  the  policy  * * shall  be  absolutely 
void.”  The  averment  is  that  in  the  application  the  plain- 
tiff misrepresented  the  value  of  the  building. 
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He  did  make  a representation  as  to  value.  Probably  the 
printed  form  of  application  required  him  to  do  so.  All  we 
have  to  do  with,  however,  is  the  fact  that  he  made  it,  and 
that  it  was  an  erroneous  statement. 

The  question  is,  whether  this  is  a “representation  or 
statement,”  the  accuracy  of  which  is,  under  the  terms  of 
the  condition,  essential  to  the  validity  of  the  policy  ; whe- 
ther the  condition  is  to  be  read  by  itself,  or  in  connection 
with  the  later  condition. 

It  has  been  pointed  out  in  the  judgments  delivered  in 
the  Court  below,  as  it  was  also  by  Sir  J.  B.  Robinson,  in 
his  judgment  in  Dickson  v.  Equitable  Ins.  Co.,  18  U.  C.  R. 
248,  that  value  is  a matter  of  opinion,  rather  than  of  fact. 
I think  it  is  reasonable  to  hold  that  this  is  the  view  in 
which  the  question  of  value  is  regarded  in  the  framing  of 
these  conditions.  The  statement  of  value  in  the  applica- 
tion is  the  statement  of  the  applicant’s  opinion  or  estimate 
of  the  value.  If  this  is  dishonestly  stated,  a question  of 
fraud  may  arise,  such  as  formed  the  subject  of  the  decision 
in  Dickson  v.  Equitable  Ins.  Co.  But,  whether  honestly 
stated  or  not,  it  is  a statement,  not  of  fact  to  be  decided 
by  the  ordinary  evidence  by  which  facts  are  proved,  but  of 
the  opinion  of  the  applicant,  which  can  only  be  shewn  to 
be  mistaken  by  opposing  to  it  the  opinions  of  others.  The 
cash  value  can  only  be  ascertained  by  selling  the  article 
for  cash,  or  by  comparing  it  with  exactly  similar  articles 
which  are  being  sold  in  the  market.  Such  a test  as  this  is 
not  usually  applicable  to  buildings.  A cash  sale  at  a dif- 
ferent time,  or  under  different  circumstances  which  may 
affect  the  market  or  influence  the  demand  for  such  property, 
would  not  be  a safe  or  a fair  test.  The  “representation  or 
statement  ” must  therefore  be  taken  to  be  a statement  of 
the  applicant’s  opinion  of  the  value,  and  not  an  assurance 
that  the  property  when  sold  will  certainly  bring  the 
amount  stated;  or  even  that  his  opinion  will  be  acquiesced 
in  by  other  people,  or  by  such  other  persons  as  may  happen 
to  be  asked  to  value  the  property. 

It  is  not  averred  that  the  application  did  not  contain  an 
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honest  statement  of  the  plaintiff’s  opinion  of  the  cash  value 
of  the  property,  and  therefore,  in  my  judgment,  the  plea 
does  not  answer  the  count. 

The  later  condition,  while  providing  for  the  protection 
of  the  company  by  confining  their  liability  to  the  propor- 
tion of  the  actual  value  which  the  amount  insured  bears  to 
the  value  given  in  the  application,  recognises  the  view 
which  I have  attempted  to  express,  by  dealing  with  the 
over- valuation  as  “ found  by  arbitration  or  otherwise  ” — not 
necessarily  established  as  a fact  capable  of  direct  proof  by* 
scientific  measurements  or  positive  testimony,  but  arrived 
at  by  a process  which  for  the  purpose  of  the  adjustment  of 
the  loss  makes  the  judgment  and  discretion  of  the  tribunal, 
on  whatever  data  they  may  be  exercised,  the  criterion  of 
value. 

I agree  that  the  judgment  appealed  from  should  be 
reversed. 

Moss,  J. — I agree  that  our  judgment  should  be  for  the 
the  appellant,  the  plaintiff  in  the  Court  below. 

I should  not  have  added  anything  to  the  judgments 
already  pronounced,  but  that  I desire  to  guard  myself 
against  appearing  to  assent  to  the  proposition  that  the 
result  would  be  the  same  if  the  case  turned  upon  the  first 
and  second  conditions  alone. 

Upon  that  point  I have  not  deemed  it  necessary  to  form 
a decided  opinion,  because  I rest  my  judgment  upon  the 
effect  of  the  introduction  of  the  sixteenth  clause  into  the 
policy. 

If  there  were  no  such  clause  in  the  policy,  the  question 
would  be,  whether  the  company  had  intended  to  leave  the 
subject  of  over- valuation  undealt  with  by  the  conditions, 
or  whether  the  value  was  one  of  the  representations  or 
statements  as  to  which  perfect  accuracy  is  exacted  from 
the  applicant  at  his  peril.  Arguments  of  great  weight  and 
cogency  can  be  adduced  in  support  of  either  view,  as  may 
be  seen  by  a perusal  of  the  judgments  of  the  Chief  Justice 
of  the  Common  Pleas,  and  of  Mr.  Justice  G wynne.  But  I 
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think  that  when  the  company  by  the  sixteenth  clause  pro- 
vided for  the  subject  of  over- valuation,  they  excluded  the 
question  of  value  from  the  operation  of  the  first  and  second 
clauses.  They  have  shewn  that  it  does  not  form  one  of  the 
statements  or  representations  provided  for  by  these  clauses, 
but  that  they  have  intended  to  subject  it  to  a special  con- 
dition, which,  while  affording  them  all  just  protection, 
should  not  be  unreasonably  harsh  or  oppressive  toward  the 
insured. 

The  construction  now  contended  for  by  the  company  may 
not  unjustly  be  characterized  as  harsh  and  oppressive. 
They  do  not  allege  that  there  was  such  a disparity  between 
the  true  value  and  that  mentioned  in  the  application  as  to 
demonstrate  fraud,  and  that  the  policy,  having  thus  been 
obtained  by  fraud,  was  void.  It  is  urged  that  the  proper 
■construction  of  the  plea  is,  that  “the  policy  was  obtained 
by  fraud  in  falsely  representing  the  cost  value  to  be  so 
much,  whereas  it  was  of  much  less  value.” 

If  that  were  the  gist  and  substance  of  the  plea,  I appre- 
hend that  it  would  be  a perfectly  good  defence,  without 
any  reference  to  the  first  and  second  conditions. 

But,  with  great  deference,  I am  of  opinion  that  that  is  by 
no  means  what  the  plea  signifies.  The  effect  of  the  plea 
is  : “ The  plaintiff  by  the  first  and  second  conditions  war- 
ranted the  perfect  accuracy  and  precise  correctness  of 
certain  representations  and  statements,  of  which  that  as  to 
the  value  of  the  premises  to  be  insured  was  one ; he 
represented  the  value  to  be  greater  than  it  was;  no  matter 
how  innocent  or  unintentional  this  misstatement  was,  or  no 
matter  how  slight  the  excess  of  valuation,  the  policy  can- 
not be  enforced  against  us,  because  the  plaintiff  is  bound 
to  complete  accuracy  and  correctness.”  The  defendants 
carefully  avoided  any  allegation  that  the  overvaluation  was 
the  result  of  fraud.  Their  plea  seems  to  me  to  have  been 
designedly  and  aptly  framed  to  entitle  them,  upon  a mere 
joinder  of  issue,  to  a verdict,  if  upon  the  trial  the  jury 
were  satisfied  that  the  plaintiff  in  his  application  placed 
the  value  at  $14,000,  and  that  in  point  of  fact  this  was  an 
76 — vol.  xxvi  c.p. 
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overvaluation,  no  matter  how  slight  in  amount  or  uninten- 
tional. 

In  my  opinion  the  subsequent  introduction  of  a clause 
expressly  directed  towards  overvaluation  shews  that  the 
company  did  not  intend,  when  framing  their  policy,  to  raise 
such  a defence.  That  clause,  coupled  with  the  general  law 
of  insurance,  provides  ample  protection  against  fraudulent, 
as  well  as  against  innocent,  overstatement  of  value,  and 
reduces  to  a minimum  the  temptation  to  exaggeration  in 
this  respect.  If  the  overvaluation  be  made  with  fraudulent 
intent,  the  company  does  not  need  the  protection  of  any 
special  condition.  The  general  law  is  then  an  ample  shield, 
for  it  renders  the  policy  void.  If  the  overvaluation  be 
made  unintentionally  and  innocently,  the  sixteenth  clause 
gives  every  benefit  that  a fair  company  should  reasonably 
demand  by  diminishing  its  liability  in  proportion  to  the 
reduction  in  value. 

We  are  pressed  by  the  respondents  to  give  due  eflect  to 
every  part  of  the  policy.  That,  in  my  opinion,  is  precisely 
what  our  construction  does,  and  what  the  other  construc- 
tion fails  to  do.  If  the  policy  is  not  to  be  read  in  accordance 
with  our  view,  the  introduction  of  this  part  of  the  sixteenth 
clause  seems  insensible  and  purposeless.  The  only  theory 
on  which  it  is  sought  to  account  for  its  presence  is,  that  it 
is  intended  to  provide  for  cases  in  which,  on  an  amicable 
settlement  or  arrangement  by  arbitration,  it  should  turn 
out  that  the  property  had  been  overvalued.  That  theory 
seems  to  me  to  involve  a straining  of  the  language  in 
favour  of  the  respondents,  which  is  a rule  of  construction 
certainly  not  adopted  by  the  Courts  in  such  cases.  There 
is  not  a syllable  of  reference  to  an  amicable  settlement 
in  this  clause  ; and  indeed  the  necessity  of  making  such  a 
provision  for  the  case  of  an  amicable  settlement  is  not  very 
apparent.  The  clause  certainly  professes  to  deal  with  the 
subject  of  overvaluation  in  some  manner.  It  purposes  to 
define  to  some  extent  the  liability  of  the  company  in  case 
of  overvaluation.  What  sense  is  there  in  thus  dealing 
with  the  subject,  or  in  thus  defining  the  liability,  if  in 
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every  case  of  overvaluation  the  policy  is  void  ? Ex 
liypothesi,  the  company  would  be  bound  to  pay  nothing. 
Why  then  should  they  care  to  place  a limit  upon  their 
liability  ? They  could  dictate  their  own  terms  as  the 
basis  of  either  amicable  settlement  or  arbitration. 

The  comprehensiveness  of  the  language  employed  is  also 
to  be  noted.  The  clause  commences  with  the  words,  “ in 
case  of  loss,”  which  would  primd  facie  extend  to  every  loss. 
It  then  proceeds : “ if  the  property  insured  be  found  by 
arbitration  or  otherwise  to  have  been  over-valued” — words 
which  seem  to  refer  to  an  investigation  and  authoritative 
determination  of  the  true  value  by  some  tribunal,  and  do 
not  seem  appropriate  to  a friendly  settlement. 

On  the  whole,  therefore,  I think  that  this  clause  provides 
for  all  cases  of  over- valuation,  in  which  there  has  been  no 
fraud ; and  that  the  company  by  its  insertion  in  the  policy 
have  reduced  their  grounds  of  objections  on  the  score  of 
over-valuation  to  two.  They  can  either  plead  that  the 
over- valuation  is  fraudulent,  and  that  the  policy  is  thus 
void ; or,  admitting  that  the  over- valuation  was  innocent, 
they  can  still  use  it  in  reduction  of  their  liability. 

I agree  that  the  appeal  should  be  allowed  and  the  judg- 
ment of  the  Court  of  Common  Pleas  reversed  with  costs. 

Draper,  C.  J.  of  Appeal,  concurred. 

Appeal  allowed „ 
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Dinsmore  v.  Shackleton. 

Agreement  for  sale  of  land — Execution  of  conveyance — Failure  of  considera- 
tion— Restriction  to  covenant  indeed — Evidence — Sec.  11  of  Administra- 
tion of  Justice  Act  of  1874 — Further  evidence — Admissibility  of. 

Defendant  sold  certain  land  at  auction  under  a power  of  sale  in  a 
mortgage,  the  conditions  of  sale  stating  that  the  land  was  unpatented, 
and  the  purchaser  should  take  subject  to  the  amount  due  to  the  Crown. 
The  plaintiff  being  the  highest  bidder  purchased,  and  signed  an  agree- 
ment therefor  at  the  foot  of  these  conditions.  Subsequently  he  paid 
his  purchase  money,  and  received  a conveyance,  in  which  the  defend- 
ant covenanted  only  against  his  own  acts.  It  appeared  that  the  title 
was  defective,  and  that  the  patent  had  issued  to  another,  but  there  was 
no  evidence  of  any  fraud  or  misrepresentation  on  defendant’s  part,  or 
of  any  agreement  as  to  title  except  in  the  conveyance. 

Held , affirming  the  judgment  of  the  Common  Pleas,  that  the  plaintiff 
could  not  recover,  his  only  right  being  under  the  covenant. 

Jt  was  urged  on  the  appeal,  that  the  itntention  of  the  parties  was,  that  the 
acceptance  of  the  conveyance  was  not  to  be  an  acceptance  of  the  title, 
and  that  the  efforts  made  by  the  defendant  to  remove  the  alleged 
defects,  and  his  conduct  in  the  matter  after  the  conveyance,  was  evi- 
dence of  such  intention,  and  affidavits  to  shew  such  conduct  were 
tendered  under  the  Administration  of  Justice  Act  of  1874. 

Per  Moss,  J.,  such  conduct  after  the  execution  of  the  conveyance  could 
not  have  the  effect  contended  for : that  the  affidavits  should  be  received 
only  where  a satisfactory  reason  is  given  for  the  non-production  of 
the  evidence  at  the  trial,  and  their  is  clear  danger  of  a refusal  working 
injustice;  and  where  the  new  facts  alleged  are  disputed,  and  th  re  has 
been  a general  verdict  given  by  a jury,  the  only  relief  which  can  be 
granted  is  a new  trial. 

Declaration. — First  count:  That  the  defendant  put  up 
to  auction  certain  land,  subject  to  certain  conditions,  amongst 
others,  that  the  defendant  had  a good  title  and  full  power 
to  grant,  &c.,  and  would  -execute  a proper  conveyance  to 
the  plaintiff : that  the  plaintiff  purchased  the  land  ; and 
the  defendant  promised  him  that  he  had  a good  title,  and 
would  execute  a conveyance.  Breach,  that  the  defendant  had 
not  a good  title  nor  any  title,  and  did  not  execute  a proper 
conveyance  to  the  plaintiff,  though  requested,  and  the 
plaintiff  lost  his  purchase  money. 

Second  count : that  the  defendant  fraudulently  and  de- 
ceitfully represented  that  he  had  a good  title  to  the  land,  to 
induce  the  plaintiff  to  purchase,  which  the  plaintiff  did, 
and  paid  the  price  of  $500  to  the  defendant.  Breach,  that 
the  defendant  had  not  a good  title,  as  he  well  knew. 
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whereby  the  plaintiff  lost  the  purchase  money  and  the 
value  of  his  purchase. 

The  common  counts  were  added. 

Pleas — To  the  first  count : 1.  Did  not  promise. 

2.  That  the  the  lots  were  not  put  up  for  sale  on  the 
conditions  stated,  nor  did  the  plaintiff  purchase  in  the 
manner  alleged. 

3.  That  he  had  a good  title  and  executed  a proper 
conveyance. 

. To  the  second  count : Not  guilty. 

To  the  common  counts  : Never  indebted. 

The  cause  was  tried  before  Harrison,  C.  J.,  and  a jury, 
at  Owen  Sound,  at  the  Fall  Assizes  of  1875. 

A printed  bill  of  sale  was  put  in,  headed  “ Mortgage 
Sale,”  and  that  under  a power  of  sale  contained  in  a 
mortgage  from  John  Ashcroft  to  the  defendant,  certain 
lots,  describing  them,  would  be  offered  at  auction  on  Decem- 
ber 15tli,  1874.  The  conditions  of  sale  were  annexed, 
under  which  the  purchaser  was  required  to  pay  down  25 
per  cent,  of  his  purchase  money,  and  the  remainder  on 
the  27tli  December  following,  and  was  to  have  the  con- 
veyance prepared  at  his  own  expense,  and  have  it  tendered 
for  execution.  The  conditions  also  stated,  “ that  the  pre- 
mises were  unpatented,  and  the  purchaser  shall  take  subject 
to  the  amount  due  the"  crown.”  Nothing  further  was  said 
as  to  title.  The  plaintiff  was  declared  to  be  the  highest 
bidder,  and  signed  a written  agreement  at  the  foot  of  these 
conditions,  for  the  purchase  of  the  property  at  $500. 

Shortly  afterwards  the  plaintiff  paid  the  purchase  money. 

A conveyance  was  executed  by  the  defendant  to  the 
plaintiff.  It  was  dated  15th  December,  1874,  the  day  after 
the  auction  sale,  and  was  registered  on  the  31st  of  Decem- 
ber, 1874,  by  the  plaintiff’s  directions,  the  plaintiff  paying 
the  vendor’s  solicitor  for  the  preparation  of  the  deed,  and 
the  registration  fee.  This  deed  recited  a mortgage  to  the 
defendant,  dated  29tli  March,  1873,  for  $320,  with  power  of 
sale  in  default,  and  a sale  under  the  power  to  the  plaintiff. 
It  was  witnessed  that  for  effectuating  the  sale,  and  in  con- 
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sideration  of  the  sum  of  $500,  &c.,  the  defendant  granted 
unto  the  plaintiff,  his  heirs  and  assigns  for  ever,  “ all  and 
singular,  that  certain  parcel  or  tract  of  land  and  premises,” 
describing  it.  Habendum  the  said  premises  to  the  plaintiff, 
his  heirs  and  assigns,  discharged  from  all  equity  of  redemp- 
tion and  claims  under  the  mortgage,  with  a covenant  from 
the  defendant  that  he  “hath  not  done  or  knowingly  suffered, 
or  being  party  or  privy  to  anything  whereby  the  said  pre- 
mises or  any  part  thereof  are,  is,  or  can  be  impeached, 
encumbered,  or  affected  in  title  or  otherwise.” 

The  deed  was  put  in  and  noted  as  admitted. 

The  mortgage  from  Ashcroft  to  the  defendant  was  put  in 
evidence.  It  was  drawn  as  conveying  a fee  simple. 

An  officer  of  the  Indian  lands  department  was  called  as 
a witness,  and  stated  the  following  facts  with  reference  to 
the  title;  and  the  difficulty  seemed  to  have  thus  arisen  : Wm. 
Soper  at  one  time  appeared  in  the  Indian  office  as  owner 
and  assignee.  In  July,  1871,  he  assigned  the  land  to  his 
wife,  Jane  Soper.  In  February,  1872,  he  assigned  the  land 
to  the  defendant,  who  in  March,  1873,  assigned  to  Ashcroft, 
the  latter  executing  the  mortgage  already  referred  to  to  the 
defendant.  Ashcroft,  in  December,  1873,  assigned  to  Martha 
Gilpin.  In  May,  1874,  the  Indian  department,  after 
communicating  with  the  Minister  of  Justice,  suggested 
a difficulty  as  to  the  assignment  from  Soper  to  his  wife 
being  invalid,  and  suggested  that  it  might  be  cured  hy 
Martha  Gilpin  getting  an  assignment  from  Soper.  In  J uly 
1874,  William  Soper  did  assign  to  Martha  Gilpin,  and  in 
November  1874,  she  assigned  to  J.  H.  Robertson,  to  whom 
a patent  had  since  been  executed,  if  not  delivered.  The 
name  of  William  Soper  appeared  appended  to  the  assign- 
ment from  his  wife  to  defendant,  but  not,  as  was  said,  “ as  a 
witness.”  The  defendant  was  not  notified  of  any  of  the 
proceedings  in  the  department. 

The  plaintiff  stated  that  he  had  been  informed  by  the 
Indian  Department  previously  to  the  sale  that  the  property 
was  still  in  the  name  of  the  defendant : that  he  purchased 
•at  the  sale  and  paid  his  purchase  money  : that  when  the 
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deed  was  executed  the  vendor’s  solicitor,  who  acted  for  both 
parties  in  the  completion  of  the  purchase,  asked  him  if  he 
knew  how  it,  (meaning  title,)  was  in  Toronto,  and  he  replied 
that  he  believed  he  knew  how  it  was  the  last  spring  : that 
a telegram  was  read  at  the  sale  forbidding  it : that  it  was 
by  his  instructions  that  the  deed  was  registered,  and  that 
he  knew  that  the  sale  was  under  a mortgage.  He  also 
stated  that  he  received  $10  from  a tenant  of  the  land,  but 
it  was  under  protest  from  the  tenant  that  if  the  plaintiff 
did  not  get  the  land  he  would  pay  it  back. 

The  defendant  stated  that  after  the  telegram  objecting 
to  the  sale  was  read,  the  plaintiff  said,  “ Sell  it,  I’ll  buy  it 
that  he  had  no  notice  of  any  change  of  the  title  on  record 
in  the  department  cutting  out  his  right,  and  that  it  was  not 
until  two  or  three  months  after  the  sale  that  he  knew  that 
the  title  was  defective. 

There  was  no  evidence  or  pretence  of  any  fraud  or  mis- 
representation on  the  part  of  the  defendant.  He  appeared 
to  have  acted  in  perfect  good  faith  throughout ; and  the 
only  obligation,  verbal  or  written,  that  he  ever  undertook, 
was  the  covenant  in  the  deed  against  his  own  acts. 

A number  of  objections  were  taken  on  behalf  of  the 
defendant,  to  the  plaintiff’s  right  to  recover,  namely: — 

1.  That  the  plaintiff  accepted  the  title  under  the  conveyance. 

2.  That  the  plaintiff*  took  rent  under  the  deed.  3.  That 
the  plaintiff  took  the  defendant’s  interest  under  the  mort- 
gage. 4.  That  Mrs.  Soper’s  assignment  gave  good  equitable 
estate.  5.  It  was  done  with  her  husband’s  assent.  6. 
Registration  of  the  mortgage  was  notice  to  all  parties. 
7.  That  Robertson,  the  patentee,  was  only  a trustee  for  the 
plaintiff.  8.  That  the  plaintiff  had  recorded  his  deed,  and 
never  tendered  a re-conveyance. 

The  learned  Chief  Justice  was  of  opinion  that  the  title 
was  defective,  and  that  the  plaintiff  was  entitled  on  the 
pleadings  to  recover  ; but  he  reserved  leave  to  the  defend- 
ant to  move  to  enter  a non-suit,  and  asked  the  jury  to 
assess  the  value  of  the  land.  The  jury  found  the  value  to 
be  $600,  and  a verdict  for  that  amount  was  rendered  tor 
the  plaintiff. 
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In  Michaelmas  term,  November  17th,  1875,  J.  C feasor 
obtained  a rule  nisi  to  set  aside  the  verdict  entered  for  the 
plaintiff  and  to  enter  a verdict  for  the  defendant,  pursuant 
to  the  leave  reserved. 

In  the  same  term,  December  1st,  1875,  S.  R.  Clarke 
shewed  cause,  and  J.  Creasor  supported  the  rule. 

The  arguments  and  cases  cited  were  substantially  the 
same  as  on  the  appeal,  post  p.  609. 

January  8th,  1876.  Hagarty,  C.  J.,  delivered  the  judg- 
ment of  the  Court. 

We  are  of  opinion  that  the  rule  to  enter  a nonsuit  must 
be  made  absolute.  The  plaintiff  on  the  evidence  simply 
purchased  the  defendant’s  interest  under  the  Ashcroft  mort- 
gage, which  was  all  that  was  offered  for  sale  or  sold. 
Whatever  that  interest  was,  it  passed  by  the  conveyance 
then  executed.  The  defendant  has  entered  into  no  obligation 
whatever  as  to  his  title,  beyond  the  ordinary  covenant 
against  his  own  acts. 

The  law  is  clearly  laid  down  in  Thomas  v.  Crooks , 11 
U.  C.  R.  379,  and  the  authorities  carefully  examined.  There 
has  been  no  fraud,  no  warranty,  and  the  whole  matter 
concluded  by  taking  a conveyance,  and  the  vendee  is  then 
remitted  to  his  remedy  on  the  covenants  therein. 

The  law  is  very  clearly  stated  in  Sugden  on  Y.  & P. 
14th  ed.,«549,  et  seq. 

We  must, be  understood  as  not  in  any  way  deciding  that 
jio  interest  passed  to  the  plaintiff.  We  are  careful  not  to 
be  supposed  to  act  on  any  such  assumption. 

Rule  absolute. 


From  this  judgment  the  plaintiff  appealed. 

In  the  printed  case,  besides  the  pleadings,  evidence, 
and  other  proceedings  leading  up  to  the  decision  complained 
of,  two  affidavits  were  filed,  styled  in  this  Court. 

One  of  them  was  made  by  the  plaintiff’s  attorney,  who 
stated  that  he  did  not  admit  the  deed  at  the  trial,  and 
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referred  to  some  efforts  that  the  respondent’s  attorneys  had 
been  making  to  set  the  matter  right  in  the  department. 

The  other  was  by  the  plaintiff  himself,  and  stated  that 
when  he  paid  the  purchase  money  it  wTas  understood 
between  him  and  the  vendor’s  solicitors  that  he  was  not 
thereby  waiving  his  right  to  receive  a good  title ; and  that 
when  the  deed  was  signed  it  was  not  considered  by  any 
party  to  the  transaction  that  it  closed  the  matter,  but  on 
the  contrary  it  was  understood  that  the  vendors’  solicitors 
would  go  on  and  make  the  title  good,  and  that,  in  pursu- 
ance of  that  understanding,  the  respondent  actually  went 
to  the  United  States  for  Soper  and  brought  him  to  Owen 
Sound  to  make  an  affidavit : that  about  two  or  three 
months  after  the  payment,  the  respondent  told  him  that 
they  would  get  it  all  right : that  the  respondent’s  solici- 
tors often  told  him,  “ even  after  the  deed  was  executed  and 
the  money  paid,”  that  they  were  making  exertions  to  get 
the  patent  issued,  and  that  it  would  come  to  him,  the  appli- 
cant : that  the  money  was  not  paid  over  to  the  respondent 
by  his  solicitors  for  about  two  months,  because  they  were 
afraid  there  was  something  wrong,  and  then  only  upon  a 
bond  of  indemnity. 

June  17th,  1876.  Ferguson,  Q.  C.,  for  the  appellant. 
The  appellant  does  not  deny  the  correctness  of  the  law  as 
laid  down  in  Clare  v.  Lamb , L.  R.  10  C.  P.  344,  that,  as  a 
general  rule,  after  a deed  has  been  executed  the  purchaser 
must  have  recourse  to  the  covenants  for  title,  if  any,  in  the 
deed.  This  case  is,  however,  distinguishable.  It  is  not 
pleaded  that  the  title  was  accepted,  or  that  there  was  the 
acceptance  of  a conveyance  from  which  an  acceptance  of 
title  could  be  inferred,  and  there  is  no  issue  upon  the  record 
upon  which  it  could  be  found  that  there  was  any  such  accep- 
tance of  title.  But,  even  if  there  was  an  acceptance  of  a 
conveyance  from  which  a constructive  acceptance  of  title 
might  be  inferred,  the  evidence  shews  that  the  intention  of 
the  parties  was  that  there  was  to  be  no  such  acceptance,  and 
the  conduct  of  the  vendor’s  solicitors  after  the  conveyance 
77— vol,  xxvi  c.p. 
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was  executed,  in  making  exertions  to  have  the  title  per- 
fected, and  taking  a bond  from  the  vendor  before  paying 
over  the  money,  supports  this  contention;  for  if  the 
vendor’s  solicitor  had  considered  that  the  title  had  been 
accepted,  this  clearly  would  have  been  unnecessary.  It 
amounts  to  a waiver  of  the  vendor’s  right  to  insist  on 
any  such  presumed  acceptance  of  title.  It  is  like  the  case 
of  an  ordinary  sale,  where,  for  instance,  after  taking  pos- 
session, or  doing  any  other  act  from  which  an  acceptance 
of  title  might  be  presumed,  the  vendor  delivers  abstracts 
of  title,  answers  the  purchaser’s  requisitions,  and  takes 
other  steps  towards  making  out  the  title.  In  such  case 
the  vendor  is  held  to  have  waived  his  right  to  insist  that 
the  title  has  been  accepted.  In  all  the  cases  it  is  held  to 
be  a question  of  intention,  and  the  inclination  of  the  Court 
is  to  sustain  the  right  of  the  purchaser  to  have  a good  title 
made  out:  Micheltree  v.  IrivVn,  13  Grant  537;  Burroughs 
v.  Oaldey,  3 Swan.  159 ; Harwood  v.  Bland,  Flan.  & K.  540  ; 
Aldwell  v.  Aldivell,  6 P.  R.  183.  The  affidavits  filed  by 
the  plaintiff  and  his  solicitor  clearly  shew  that  the  inten- 
tion of  the  parties  was  that  the  title  was  not  be  accepted, 
and  the  Court,  under  sec.  11  of  the  Administration  of  Jus- 
tice Act,  1874,  should  allow  the  appellant  an  opportunity 
of  furnishing  such  further  evidence. 

J.  Creasor,  for  the  respondent.  The  appellant  admits 
the  correctness  of  the  law  as  laid  down  in  Clare  v.  Lamb , 
L.  R.  10  C.  P.  344,  and  Crooks  v.  Thomas,  11  U.  C.  R.  579, 
that  in  the  absence  of  fraud  the  plaintiff  cannot  sue  upon 
the  agreement  as  for  a total  failure  of  consideration,  but 
must  have  recourse  to  the  deed  alone;  anc).  there  is  nothing 
in  this  case  to  distinguish  it  from  the  law  as  there  laid 
down.  There  was  no  necessity  to  plead  the  acceptance  of 
title  or  of  the  conveyance,  as  the  defendant  puts'  in  the 
deed,  and  under  the  plea  of  non  assumpsit  is  entitled  to 
shew  that  there  is  no  such  promise  as  laid  in  the  declara- 
tion. This  objection,  moreover,  cannot  be  allowed,  as  it 
was  not  taken  at  the  trial.  At  all  events  the  defendant,  if 
necessary,  should  be  allowed  to  add  such  defence.  The 
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respondent  bond  fide  believed  that  he  had  a good  title 
according  to  the  terms  of  the  agreement,  and  he  executed 
the  conveyance,  and  the  purchaser  paid  for  its  preparation 
and  registry,  Under  these  circumstances,  the  purchaser 
can  only  have  recourse  to  the  deed ; and  as  the  deed  con- 
tains no  covenant  for  title,  he  cannot  maintain  the  action. 
Moreover,  the  defendant’s  mortgage  was  registered,  and 
was  therefore  notice  to  all  parties,  including  Robertson,  of 
the  defendant’s  right,  and  therefore,  when  Robertson  pur- 
chased from  Martha  Gilpin,  he  purchased  with  notice  of 
such  mortgage.  The  further  evidence  clearly  should  not 
be  allowed. 

Ferguson,  Q.  C.,  in  reply. 

June  29th,  1876.  Patterson,  J.  (a) — There  is  no  reason 
to  differ  from  the  Court  below  in  their  conclusion  or  on  the 
grounds  on  which  it  rests,  and  the  reasons  for  the  appeal  do 
not  impeach  the  view  of  the  law  on  which  that  Court  acted. 

It  is  urged  that  the  acceptance  of  the  conveyance  was 
not  an  acceptance  of  the  title,  and  that  the  evidence  shewed 
that,  although  a conveyance  was  taken,  it  was  not  intended 
or  understood  that  the  title  was  accepted,  and  that  it  is  not 
pleaded  that  the  title  was  accepted. 

This  contention  mistakes  the  ground  on  which  the  judg- 
ment proceeds.  The  question  is  not  one  of  acceptance  of 
title.  It  is  simply  whether  the  plaintiff,  having  bought 
land  from  the  defendant  and  received  a conveyance  with 
covenants  for  title,  can  now  set  up  an  implied  agreement 
that  the  title  should  be  free  from  defects  to  which  the 
covenants  do  not  extend.  The  only  question  of  pleading 
or  evidence  involved  is  a very  elementary  one.  The  plain- 
tiff alleges  that  the  defendant  promised  that  he  had  a good 
title.  The  defendant  denies . the  alleged  promise.  In  evi- 
dence it  appears  that  the  transaction  was  completed  by  the 
deed  of  conveyance,  and  the  rule  then  applies  which  ex- 
cludes parol  evidence,  and  ci  fortiori  prevents  the  implica- 

( a ) Present:  Draper,  C.  J.  of  Appeal,  Burton,  J.,  Patterson,  J.,  and 
Moss,  J. 
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tion  of  any  contract  different  from  that  expressed  in  the 
deed.  On  the  issue  of  non  assumjpsit  the  plaintiff  proves 
a promise,  but  it  is  the  express  promise  contained  in  the 
covenants,  and  not  the  implied  promise  set  out  in  his 
count. — Expressum  facit  cessctre  taciturn. 

I think  the  appeal  should  be  dismissed  with  costs. 

Moss,  J. — The  affidavits  printed  in  the  appeal  books  are 
made  the  foundation  of  an  application  to  the  Court  for  the 
reception  of  further  evidence,  under  the  11th  sec.  of  “ The 
Administration  of  Justice  Act,  1874.” 

Two  questions  are  thus  presented  for  our  considera-  ' 
tion  : First,  whether  the  judgment  of  the  Court  below  was 
right ; Secondly,  if  this  was  decided  in  the  affirmative, 
whether  an  opportunity  should  be  afforded  the  plaintiff*  of 
offering  further  evidence  ? 

We  think  that  the  judgment  of  the  Court  of  Common 
Pleas  is  undoubtedly  right.  Indeed,  in  view  of  Thomas  v. 
Crooks , 11  U.  C.  It.  379,  and  the  authorities  referred  to  in 
Sugden  on  V.  & P.  14th  ed.  549,  the  learned  counsel  for  the 
plaintiff  did  not  attempt  to  controvert  the  correctness  of  the 
rule  upon  which  the  Court  proceeded  ; but  he  confined  him- 
self to  arguing  that  this  case  formed  an  exception  to  that  rule 
because;  after  the  execution  of  the  deed,  the  vendor  made 
efforts  to  remove  the  objections  to  the  title.  He  endeavoured 
to  liken  the  case  to  that  class  where  a vendor  is  held 
to  have  precluded  himself  from  insisting  that  a title  was 
accepted,  because  he  had  himself,  after  the  act  relied  upon 
as  evidence  of  acceptance  by  the  purchaser,  furnished  fur- 
ther documents,  or  taken  other  steps  toward  making  out 
the  title.  Of  this  class,  Burroughs  v.  Oakley , 3 Swan.  159, 
furnishes  a typical  illustration. 

But  the  distinction  seems  to-  be  obvious.  In  this  class  of 
cases  the  question  was,  whether  the  purchaser  had  by  con- 
duct, e.  g.,  taking  possession,  waived  his  right  to  object  any 
longer  to  his  vendor’s  title.  It  is  settled  that  this  question 
is  always  one  of  intention.  Do  the  expressions,  acts,  and 
conduct  of  the  purchaser  shew  that  he  meant  to  waive 
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and  has  waived  further  investigation  ? This  waiver  may 
be  rebutted  by  the  conduct  of  the  seller  in  proceeding  as  if 
the  question  of  title  were  still  open.  The  furnishing  of  an 
abstract  or  of  further  proofs  is  deemed  a waiver  of  the 
right  to  contend  that  the  purchaser  has  conclusively 
accepted  the  title,  because  it  is  inconsistent  with  the 
notion  that  nothing  in  the  contemplation  of  either  party 
remains  to  be  done  but  execute  a conveyance  : Svgden  on 
V.  & R,  353. 

Acts  done  towards  removing  any  infirmity  in  the  title 
after  conveyance  executed,  bear  a very  different  complexion* 
They  are  quite  explicable  on  the  ground  of  the  grantor 
being  ready  to  do  a kindly  act  without  incurring  a legal 
obligation. 

The  effect  sought  to  be  given  to  such  conduct  on  his 
part  is  not  that  of  waiver  of  an  objection  to  the  purchas- 
er’s requiring  further  proof  of  title,  but  that  of  imposing 
upon  him  an  obligation  which,  without  it,  would  not  have 
existed.  Even  if  such  conduct  by  the  vendor  would 
prevent  the  application  of  the  rule,  it  would  not  avail  upon 
the  appeal  from  the  judgment  of  the  Court  below,  for  there 
is  an  absolute  dearth  of  evidence  upon  the  point. 

There  remains  then  for  consideration  the  application  of 
the  appellant  to  be  permitted  to  give  further  evidence. 

The  11th  section  of  the  Act  referred  to  gives  this  Court 
full  discretionary  power  to  receive  further  evidence  upon 
questions  of  fact,  such  evidence  to  be  either  by  oral  ex- 
amination in  Court,  by  affidavit,  or  by  deposition  taken 
before  any  person  whom  the  Court  may  direct. 

It  is  manifest  that  there  must  be  some  practical  difficulty 
in  making  use  of  this  power  where,  as  in  this  case,  the 
trial  was  by  a jury,  It  may  be  usefully  employed  in  such 
a case  where  by  accident  or  oversight  a party  has  been 
unable  or  has  failed  to  prove  some  fact  or  document  essen- 
tial to  his  case,  of  the  existence  or  authenticity  of  which 
there  is  no  reasonable  doubt,  or  no  room  for  serious  dispute. 
But  if  the  proofs  desired  to  be  added  are  in  themselves 
proper  subjects  for  consideration  as  disputed  questions  of 
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fact,  and  the  jury  have  found  a general  verdict,  I do  not 
see  how  this  Court  can  properly  be  substituted  for  the 
jury,  or  supplement  the  verdict  by  hearing  and  pronouncing 
upon  further  evidence. 

We,  therefore,  cannot  perceive  any  mode  in  which  we 
could  effectually  aid  the  plaintiff  under  this  section,  even  if 
he  had  made  out  a sufficient  case.  A new  trial  is  probably 
the  largest  measure  of  relief  we  could  afford.  Thus  only 
could  his  new  evidence  be  brought  before  the  appropriate 
tribunal 

This  could  not  be  granted,  except  upon  payment  of  the 
costs  of  the  trial,  the  proceedings  in  term,  and  this  appeal. 
As  the  plaintiff  was  only  nonsuited,  he  is  not  debarred 
from' commencing  a new  action;  and  the  total  costs  of  this 
action  antecedent  to  the  initiation  of  the  appeal  would,  we 
think,  have  been  much  less  than  the  price  he  would  have 
been  obliged  to  pay  for  a new  trial. 

In  this  view  the  plaintiff’s  proceedings  seem  not  to  have 
been  well  considered  ; but  that,  of  course,  would  not  pre- 
vent us  from  allowing  a new  investigation  of  the  present 
case,  if  sufficient  ground  were  shewn.  But  it  is  unneces- 
sary to  attempt  any  definition  of  the  limitations  under 
which  the  section  can  be  made  available,  for  we  are  of 
opinion  that  the  affidavits  wholly  fail  to  shew  any  satis- 
factory reason  for  the  non-production  of  this  evidence  at 
the  trial,  if  it  were  material. 

I think  that  the  discretion  vested  in  us  by  the  11th 
section  should  only  be  exercised  where  such  satisfactory 
reason  is  given,  and  where  there  is  clear  danger  of  a refusal 
working  injustice.  These  elements  do  not  exist  in  the  pre- 
sent case.  Not  only  is  there  no  sufficient  excuse  for  the 
failure  to  produce  the  evidence  at  the  proper  time  but  it 
appears  to  us  that  even  if  produced  it  would  not  have 
rendered  the  defendant  liable,  or  in  any  way  helped  the 
appellant. 

The  appeal  must  be  dismissed  with  costs. 

Draper,  C.  J.  of  Appeal,  and  Burton,  J.,  concurred. 

Appeal  dismissed . 
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ABSTRACT  OE  TITLE. 

Fee  for  same.'] — See  Registrars. 


ABSTRACT  INDEX. 

Fee  for  exhibiting .] — See  Registrars. 


ACCIDENT. 
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ACCEPTANCE. 

See  Bills  of  Exchange  and  Pro- 
missory Notes,  3. — Sale  of  Goods, 

1. 


ACTION. 

On  interim  receipt.] — See  Insu- 
rance, 5. 

Sci.  fa.  against  shareholder — De- 
murrer— Practice .]  — See  Corpora- 
tions, 2. 

By  person  in  loco  parentis — Seduc- 
tion— Loss  of  service — Evidence.] — 
See  Seduction. 

78 — YOL.  XXVI  C.P. 


ADDITIONAL  INSURANCE. 

Notice — Sufficiency  of] — See  Insu- 
rance, 9. 

See  Insurance,  6,  7. 


ADMINISTRATION  OF  JUS- 
TICE ACT,  1873. 

See  Insurance,  5,  6. 


ADMINISTRATION  OF  JUS- 
TICE ACT,  1874. 

Sec.  34  — Misdirection m — New 
trial.] — See  Division  Courts. 

Sec.  11 — Further  evidence — Ad- 
missibility of] — See  Sale  of  Land,  4. 


AFFIDAVITS. 

See  Sale  of  Land,  4. 


AGENT. 

Of  bank  — Authority  of]  — See 
Banks,  1. 

Authority  to  receive  notes  in  pay- 
ment of  premiums  on  interim  re- 
ceipts.]— See  Insurance,  2. 
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Of  insured — Authority  to  fill  in 
application .} — See  Insurance,  8. 

See  Insurance,  6. 


AGREEMENT. 
See  Contract. 


ALIENAGE. 

In  ejectment  the  plaintiff  claimed 
by  deed  from  C.  the  devisee  of  one 
D.,  admitted  to  be  the  owner.  C. 
was  described  in  the  deed  as  of  a 
place  in  the  United  States,'  and  the 
plaintiff  said  he  believed,  but  was  not 
sure,  that  she  was  born  in  that 
country,  but  there  was  no  other 
proof  that  she  was  an  alien  born. 
Held,  that  an  objection  on  the  ground 
of  alienage  could  not  prevail.— Dehart 
v.  Dehart,  489. 

APPEAL. 

From  master’s  taxation — Allow- 
ance of  commission .] — See  Costs. 

Further  evidence  — Admissibility 
«/]  — See  Sale  of  Land,  4. 

See  Judge. 


APPLICATION. 

For  insurance .1 — See  Insurance, 

1,  6,  8,  10. 


ARMY. 

Officer  holding  militia  appointment 
—Exemption  from  taxation. ] — See 
Assessment,  2. 


ARREST  OF  JUDGMENT. 
See  Defamation. 


ASSENT. 

To  additional  insurance .] — See  In- 
surance, 9. 


ASSESSMENT. 

1.  Notice  of  assessment — Mistake 
in — Effect  off — The  plaintiffs,  being 
persons  liable  to  assessment,  were 
served  by  the  assessors  with  a notice 
in  the  . form  prescribed  by  the  Assess- 
ment Act,  32  Yic.  ch.  36,  sec.  48,  0., 
being  the  only  notice  received  by 
them,  that  they  were  assessed  for 
1874  at  the  sum  of  $20,900,  but  on 
the  assessment  roll,  as  finally  revised 
by  the  Court  of  Revision,  they  were 
assessed  at  $43,400. 

Held,  in  the  Court  of  Appeal,  re- 
versing the  judgment  of  this  Court, 
25  C.  P.  169,  that  the  plaintiffs  were 
liable  for  the  rate  calculated  on  this 
last  named  sum  : that  the  roll,  as 
finally  revised,  constituted  the  as- 
sessment ; and  that  a notice  in  ac- 
cordance with  the  Act  was  not  so 
essential  to  its  validity,  that  a mis- 
take in  it  would  avoid  the  assess- 
ment.— Nicholls  et  al.  v.  Gumming. 
(In  Appeal)  323. 

[This  case  has  since  been  argued  in  the  Supreme 
Court,  and  stands  for  judgment  there.] 

2.  Deputy  Adjutant- General  of 
Militia — Exemption — 32  Vic.  ch.  36, 
sec.  9,  sub-sec . 12.] — The  plaintiff,  a 
Major  in  the  regular  army,  went  on 
half-pay,  and  with  the  consent  of  the 
Horse  Guards  accepted  the  appoint- 
ment of  Deputy  Adjutant-General  of 
Militia  under  the  Dominion  Govern- 
ment, with  a salary  and  allowances, 
including  rent,  payable  by  them,  and 
by  whom  his  duties  were  prescribed. 
He  was,  however,  directed  by  the 
Imperial  authorities  to  consider  him- 
self subject  to  the  orders  of  the  general 
officer  of  the  regular  army  at  Halifax, 
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-and  was  always  subject  to  re-call,  and 
after  five  years’  service  was  re-called. 
His  promotion  in  the  regular  army 
continued,  first  to  the  Brevet,  and 
afterwards  to  the  full  rank  of  Lieu- 
tenant-Colonel, the  appointment  here 
being  recognized  by  the  Royal  War- 
rant of  1870,  as  one  the  service  in 
which  qualified  him  for  such  jiromo- 
tion. 

Held,  that  during  such  appointment 
he  was  not  an  officer  of  her  Majesty’s 
regular  army  in  actual  service,  within 
sec.  9,  sub-sec.  12  of  36  Vic.  ch.  36, 
O.,  so  as  to  exempt  from  taxation 
the  house  occupied  by  him. — Jarvis 
v.  Corporation  of  Kingston , 526. 

For  prospective  losses — Beaver , Jc. 
Insurance  Company — Act  of  incor- 
poration.']— Bee  Insurance,  3. 


ASSESSMENT  ROLL. 

Bee  Assessment,  1 — Temperance 
Act  of  1864,  1. 


ASSETS. 

Existing  and  future  — Bight  to 
under  construction  of  contract.] — 
Bee  Contract,  3. 


ASSIGNEE. 

In  insolvency.] — See  Insolvency,  3. 


ASSIGNMENT. 

Equitable — Whether  cheque  drawn 
on  bank  amounts  to.] — See  Banks,  2. 

In  insolvency.]— See  Insolvency. 

Of  patent  right — Preparation  and 
tender  of — Construction  of] — See 
Patents  of  Invention. 

See  Bills  of  Exchange  and  Pro- 
missory Notes,  3. 


ASSURANCE. 
See  Insurance. 


ATTACHMENT  OF  DEBTS. 

Garnishee  proceedings  — Rival 
claimants  for  debt — Interpleader .] — 
Where,  on  an  application  under  the  C. 
L.  P.  Act  for  a garnishee  order,  the 
debt  alleged  to  be  due  to  the  judg- 
ment debtor  is  claimed  by  a third 
person,  and  on  such  ground  the  gar- 
nishee disputes  his  liability  to  pay 
it  over  to  the  judgment  creditor  : 
Held,  that  in  the  absence  of  any 
power  to  direct  an  interpleader  issue, 
or  summon  such  third  person  before 
the  Court,  the  issue  of  a writ  under 
sec.  291  is  the  proper  course  to  adopt; 
and  that  the  garnishee,  where  there 
are  rival  claimants  for  the  debt,  may 
file  a bill  in  equity  calling  upon  the 
parties  to  interplead. 

Remarks  as  to  the  necessity  in  this 
country  of  provisions  similar  to 
those  contained  in  the  English  Act, 
23-24  Vic.,  ch.  125,  secs.  28-30.— 
Spencer  v.  Conley , 274. 

See  Railways,  2. 


ATTORNEYS. 
See  Costs. 


AUCTION. 

See  Sale  of  Goods,  1. 


BAILIFF. 

Claim  to  goods  seized — Right  to 
sell  goods  and  interplead  for  pro- 
ceeds.]— See  Division  Courts. 
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BANKRUPTCY. 
See  Insolvency. 


BANKS. 

1.  Note  payable  at  the  bank , both 
of  maker  and  payee — Credit  given  to 
payee  in  pass-book — Right  to  revoke.~\ 
— The  defendants  were  the  bankers 
of  both  the  plaintiff  and  one  E.,  and 
E,  having  given  a note  payable  to 
the  plaintiff  at  the  defendants’  bank, 
the  plaintiff,  about  two  weeks  before 
its  maturity,  left  it  with  the  defend- 
ants for  collection,  and  to  be  pro- 
tested if  not  paid.  On  December 
4th,  the  day  of  its  maturity,  the 
ledger  keeper  debited  E.’s  account 
and  credited  the  plaintiff’s  with  the 
amount  of  the  note,  and  on  the  plain- 
tiff calling  at  the  bank  next  morning, 
he  received  his  pass  book  with  an 
entry  crediting  him  with  the  amount 
of  the  note.  Subsequently  the  man- 
ager, on  the  ground  that  the  entry 
bad  been  made  by  the.  clerk  by  mis- 
take, and  without  authority — as  E.’s 
account  was  then  overdrawn — caused  j 
the  entry  to  be  reversed,  and  refused 
to  pay  plaintiff  the  amount  of  it.  E. 
stated  that  he  always  gave  authority 
to  pay  each  particular  note,  which  he 
did  not  do  here ; and  the  manager 
stated  that  without  such  authority  it 
was  not  the  custom  of  the  bank  to 
pay  any  note. 

Held , that  the  plaintiff  was  en- 
titled to  recover  the  amount  of  the 
note  from  the  bank  : that  by  the 
general  law  the  plaintiff,  by  making 
the  note  payable  at  defendants’  bank, 
authorized  them  to  pay  it ; and  that 
the  act  of  the  ledger  keeper  in  charg- 
ing it  to  E ’s  account  and  crediting  it 
to  the  plaintiff  in  his  account  and 
pass-book,  amounted  to  a payment 
of  the  note,  and  was  irrevocable. — 
Nightingale  v.  City  Bank,  7 4. 


2.  Action  against  bank  for  refusing-' 
to  pay  cheque  — Previous  cheques 
drawn  — Equitable  assignment  — 
Pleading .] — The  holder  of  a cheque, 
by  the  mere  fact  of  its  being  drawn 
in  his  favour,  acquires  no  right  of 
action  in  equity,  as  upon  an  equit- 
able assignment,  against  the  person, 
upon  whom  it  is  drawn. 

To  an  action  by  plaintiff  against 
defendants  for  their  refusal  to  pay  a 
cheque  drawn  by  plaintiff  and  one 
W.  on  them,  defendants  pleaded,  on 
equitable  grounds,  that  before  the 
drawing  or  presentment  of  the  cheque 
in  question  the  plaintiff  and  W.  had 
drawn  and  delivered  to  various  per- 
sons certain  other  cheques,  amounting 
in  all  to  the  whole  of  their  funds  in 
defendants’  hands,  which  were  pre- 
sented before  this  cheque : that  neither 
at  the  time  of  the  drawing,  nor  pre- 
sentment of  the  first-drawn  cheques 
or  the  cheque  in  question,  had  de- 
fendants more  than  sufficient  funds 
in  their  hands  to  pay  the  first-drawn 
cheques,  as  the  plaintiff  and  W.  well 
knew ; and  that  afterwards,  and  be- 
j fore  the  commencement  of  this  action, 
defendants  paid  the  holders  of  the 
first- drawn  cheques  the  amounts 
thereof,  and  thereby  paid  and  dis- 
bursed all  the  plaintiff’s  and  W.’s- 
moneys  in  their  hands,  and  after- 
wards settled  with  the  plaintiff  and 
W.  their  banking  account  in  full. 

Held , plea  bad,  for  the  previous 
presentment  and  dishonour  of  tho 
first-drawn  cheques  not  creating  any 
lien  on  the  funds,  and  it  being  ad- 
mitted that  at  the  time  of  the  pre- 
sentment of  the  cheques  in  question 
there  were  sufficient  funds  to  meet  it,, 
such  funds  were  applicable  to  its  pay- 
ment; and  moreover,  it  was  quite 
consistent  with  the  plea  that  at  the 
time  of  the  presentment  of  the  first- 
drawn  cheques  defendants  had  no 
funds  to  meet  them,  and  that  after 
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their  dishonour  they  were  placed  in 
funds,  when  the  cheque  in  question 
was  presented  and  dishonoured,  and 
that  the  first-drawn  cheques  were 
then  presented  a second  time  and 
honoured. — Caldwell  v.  Merchants' 
Bank , 294. 


BARGAIN. 

Whether  concluded .] — See  Sale  of 
"Goods,  3. 


BARRISTERS  CALLED. 
249,  58 6. 


BE  AYER,  &c..  INSURANCE  CO. 

Act  of  Incorporation — A ssessment 
for  prospective  losses. See  Insur- 
ance, 3. 

RILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

1.  Promissory  note  — Insufficient 
stamps  — Affixing  double  duty — 37 
Vic.  cA47,D.] — A note  for  $1187.53, 
payable  six  months  after  date,  with 
interest  at  7 per  cent.,  had  affixed  to 
it  only  36  cents  stamps,  though  from 
the  accrued  interest  at  its  maturity, 
bringing  up  the  amount  to  over 
$1200,  39  cents  stamps  were  re- 
quired. At  the  trial  of  an  action 
on  the  note,  on  this  objection  being 
taken,  leave  was  granted  to  the 
plaintiff  to  affix  double  stamps,  it  ap- 
pearing that  both  the  plaintiff  and 
his  attorney  then  first  acquired  know- 
ledge of  the  insufficiency,  and  that  it 
was  through  mere  error  the  defect 
occurred. 

Held,  that  under  the  37  Yic.  cli. 
47,  sec.  12,  D.,  the  double  duty  was 
properly  allowed  to  be  paid,  and  that 
fhe  note  wTas  valid. 


Held , also,  that  the  fact  of  there 
being  a plea  on  the  record,  raising 
the  question  of  sufficiency  of  the 
stamps,  is  not  necessarily  of  itself 
notice  of  the  insufficiency,  so  as  to 
create  a knowledge  at  that  time  ; 
and  particularly  where,  as  here  the 
plea  does  not  shew  what  the  particu- 
lar fault  was. 

Water ous  v.  Montgomery , 36  U. 
C.  R.  1,  distinguished  as  having  been 
decided  under  the  33  Vic.  ch.  13,  D. 
— Boyd  v.  Muir,  21. 

2.  Promissory  note — Agreement — 
Partial  failure  of  consideration — ■ 
Tender  of  deed  for  execution — Plead- 
ing.] — To  an  action  on  a promissory 
note  for  $498,  made  by  the  defend- 
ant to  the  plaintiff,  the  defendant 
pleaded  on  equitable  grounds,  that 
by  an  agreement  between  the  par- 
ties a partnership  which  had  existed 
between  them  was  dissolved,  and  the 
defendant  was  to  give  the  plaintiff  the 
promissory  note  in  question,  and  to 
pay  certain  debts  and  liabilities  of 
the  firm,  and  in  consideration  there- 
for to  become  the  sole  owner  of 
certain  property  of  the  firm,  and  to 
have  assigned  to  him  by  the  plaintiff 
all  the  plaintiff’s  interest  in  certain 
debts  and  accounts  due  to  the  firm,  as 
well  as  certain  debts  and  accounts  due 
to  the  plaintiff  personally:  that  the  de- 
fendant had  performed  his  part  of  the 
agreement  by  giving  the  note  and  pay- 
ing such  debts  and  liabilities,  but  that 
the  plaintiff,  although  requested  so 
to  do,  had  neglected  to  perform  his 
part  by  giving  the  defendant  such  a 
power  of  attorney  or  assignment  as 
would  enable  him  to  sue  for  the  said 
debts  and  accounts,  whereby  he  was 
prevented  from  obtaining  payment 
of  the  same  : that,  except  as  afore- 
ssid,  there  was  no  consideration  for 
the  making  of  the  said  note  ; and 
that  such  debts  and  accounts  were 
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equal  to  the  plaintiff’s  claim  on  the 
said  note. 

Held,  plea  bad,  as  shewing  only  a 
partial  failure  of  consideration ; and 
that  defendant’s  remedy  was  by  cross 
action. 

Semble,  that  the  plea  was  also  bad 
for  not  averring  a tender  to  the 
plaintiff  for  execution  of  the  power 
of  attorney  and  assignment  required. 

It  was  urged  by  defendant  that  as 
the  plea  did  not  aver  that  the  agree- 
ment for  the  dissolu  tion  was  in  writing, 
it  must  be  assumed  not  to  be  so,  and 
so  in  equity  an  account  would  have 
to  be  taken,  and  on  this  ground  the 
plea  was  supportable  ; but  Held,  that 
even  if  such  an  averment  were  neces- 
sary the  defendant  could  not  take 
advantage  of  the  defect  in  his  own 
pleading ; and  2.  That  there  was  no 
necessity  for  such  an  averment,  for 
the  distinction  in  this  respect  between 
the  declaration  and  subsequent  plead- 
ings is  now  abolished,  and  where  a 
writing  is  necessary,  it  need  not  be 
averred,  but  must  be  proved  in 
evidence. 

The  plaintiff  having  succeeded  on 
demurrer  to  a plea,  to  one  count,  and 
defendant  on  demurrer  to  a replica- 
tion to  a plea  to  another  count,  no 
costs  were  allowed  to  either  side. — 
Kilroy  v.  Simkins,  281. 

3.  Bill  of  exchange  —Acceptance  by 
officer  of  corporation — Personal  lia- 
bility.] — The  Canada  Southern  Rail- 
way Company  being  indebted  to  one 
H.  for  cord  wood  supplied  to  them, 
H.  agreed  to  accept  for  a portion  of 
the  price  thereof,  the  bill  of  the 
company.  To  effect  this  intention 
the  defendant,  who  was  the  company’s 
treasurer,  filled  in  one  of  the  printed 
forms  of  bills  used  by  him  as  such 
treasurer  for  the  company’s  accept- 
ances, the  bill  being  slated  to  be 


drawn  on  defendants  as,  UM.  H. 
Taylor,  Tr.  C.  S.  Ry.  Co.,  St.  Thomas,” 
and  was  accepted  by  him  as,  “ M.  H. 
Taylor,  Tr.”  The  bill  was  received 
by  H.  as  the  company’s  acceptance, 
and  he  signed  the  company’s  ordinary 
voucher  H.  afterwards  endorsed  it 
for  value  to  the  plaintiffs,  who  also 
took  it  believing  it  to  be  the  com- 
pany’s acceptance. 

Held, that  defendant  was  personally 
liable  as  acceptor,  the  bill  being  drawn, 
on  and  accepted  by  him  personally, 
and  not  by  or  for  the  company,  and 
and  that  the  endorsement  of  the  bill 
to  the  plaintiffs  did  not  constitute  an 
equitable  assignment  to  the  plaintiffs 
of  the  chose  in  action  on  which  it  was 
founded,  so  as  to  entitle  the  plaintiffs 
to  sue  thereon. 

Held  also  that,  even  if  in  equity, 
the  original  parties  would  be  bound 
by  the  actual  bargain  between  them, 
which  was  the  acceptance  of  the 
company,  and  not  of  the  defendant, 
the  plaintiffs  as  bond  fide  holders  for 
value  of  a negotiable  instrument,  were 
entitled  to  look  to  the  defendant  the 
only  person  liable  upon  it. — Laing 
et  al.  v.  Taylor,  416. 

Note  payable  at  bank  of  both 
maker  and  payee — Credit  given  to 
payee  in  pass  book — Bight  to  revoke .] 
— See  Banks,  1. 

See  Insurance,  2 — Sale  of  Goods,  3. 


BILL  OF  SALE. 

Change  of  possession .]  — See 
Division  Courts. 


BOND. 

For  removal  of  cloud  on  title — - 
Action  for  breach — Pleading .] — See 
Sale  of  Land,  2. 
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BONUSES. 

Municipal , in  aid  of  railway — 
Power  of  provisional  directors  to  ob- 
tain.']— See  Railways,  3. 


BOOKS. 

Registry  — Exhibition  of]  — See 
Registrars. 


* BY-LAWS. 

Temperance  Act  of  1864 — Requisi- 
tion— Validity  of] — See  Temperance 
Act  of  1864. 


CASE  RESERVED. 

After  verdict.]  — See  Criminal 
Law,  1. 

Necessity  for  special  jury — Trial 
by  common  jury  — Mistrial.]  — See 
Insolvency,  1. 


CERTIFICATE. 

Of  Surrogate  Court  — Sufficiency 
of] — See  Evidence,  2. 

Of  magistrate,  under  insurance 
policy.] — See  Insurance,  6. 


CHALLENGE. 

Of  jury — Trial  by  common  jury , 
where  special  jury  necessary — Mis- 
trial— Case  reserved]  — See  Insol- 
vency, 1. 

CHAMBERS. 

See  Judge. 


CHATTEL. 

Specific — Sale  of] — See  Sale  of 
Goods,  2. 


CIJEESE  FACTORY. 

Patrons — Rights  and  liabilities  of 
— Contract— Construction  of]  — See 
Contract,  2. 


CHEQUE. 

A ction  against  bank  for  refusal  to 
pay  — Previous  cheques  drawn  — 
Equitable  assignment — Pleading.  ] — 
See  Banks,  2. 


CHOSE  IN  ACTION. 

See  Banks,  2 — Bills  of  Ex- 
change and  Promissory  Notes,  3. 


CLIENT. 

See  Counsel. 


CLOUD  ON  TITLE. 

Bond  for  removal  — Action  for 
breach  — Pleading.]  — See  Sale  of 
Land,  2. 


COMMISSION. 

See  Costs. 


COMPANY. 

See  Corporations — Insurance — 
Railways. 


COMPENSATION. 

Lands  purchased  by  railway  com- 
pany.]— See  Dower. 

COMPUTATION  OF  TIME. 

Notice  of  intention  to  use  probate — • 
Time  of  service.] — See  Evidence,  2. 


* 
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Notice  of  additional  instance — 
Within  what  time  company  must  dis- 
sent.']— See  Insurance,  9. 

CONDITIONS. 

Claim  for  total  loss — Condition 
as  to  goods  da/mag  ed.] — See  Insur- 
ance, 4. 

Misdescription  of  premises — Sur- 
vey made  by  agent — Waiver — Fur- 
ther insurance.] — See  Insurance,  6. 

See  Insurance,  1,  4. 


CONDITIONS  OF  SALE. 

See  Sale  of  Goods,  1 — Sale  of 
Land,  1. 


CONDITIONS  PRECEDENT. 

See  Insurance,  5. 


CORROBORATORY  EVI- 
DENCE. 

See  Evidence,  1. 


CONSIDERATION. 

Partial  failure  of] — See  Bills  of 
Exchange  and  P romissory  N otes,  2. 

Failure  of] — See  Sale  of  Land,  4. 
See  Contract,  1. 


CONTRACT. 

1.  Agreement  — Consideration — * 
Fraud.] — The  plaintiff’s  goods  being 
about  to  be  sold  under  a distress  for 
rent,  it  was  agreed  between  the 
plaintiff  and  the  defendant  that  if 
the  defendant  would  go  to  the  sale 


and  purchase  the  goods,  the  plaintiff 
would  at  a future  day  repay  him  the 
price  and  interest,  when  the  defen- 
dant was  to  give  him  the  goods. 
The  defendant  went  to  the  sale  and 
purchased  the  goods ; but,  though 
some  months  afterwards  the  plaintiff 
tendered  the  amount  and  interest, 
defendant  did  not  deliver  the  goods. 

Held , that  there  was  no  contract, 
on  which  the  defendant  could  be 
held  liable  for  damages ; and  that  the 
plaintiff’s  remedy,  if  any,  was  by  an 
action  for  deceit,  or  by  a proceeding 
in  equity  to  have  the  defendant 
declared  a trustee  for  him. — Timmins 
v.  Surples , 49. 

2.  Cheese  factory  — Rights  and 
liability  of  “ patrons ” — Contract— 
Construction.]  — A cheese  factory, 
called  the  Tin  Cap  Factory,  having 
been  established  by  a number  of  per- 
sons called  patrons — namely,  persons 
sending  milk  to  the  factory,  and 
receiving  in  return  either  cheese  or 
the  price  of  its  sale,  in  proportion  to 
the  quantity  of  milk  delivered  — 
they  met  together,  and  appointed 
three  of  their  number,  the  defendants 
H.  M.,  G.,  and  C.,  to  be  a committee 
to  manage  the  business,  and  another, 
the  defendant  A.M.,  to  look  after 
the  sales  and  report  to  the  com- 
mittee. It  did  not  appear  to  whom 
the  factory  building  belonged.  A.M. 
acting  under  instructions  from  the 
committee,  entered  into  a contract  to 
sell  to  the  plaintiff  the  season’s 
cheese,  stating,  (<  We  have  this  day 
sold  the  cheese  manufactured  at  the 
Tin  Cap  Factory,”  &c.,  signed  by 
A.M.  only.  The  evidence  was  con- 
tradictory as  to  whether  his  instruc- 
tion were  limited  to  the  J uly  supply 
or  extended  to  the  season ; but  it 
appeared  that  the  committee,  after 
they  were  informed  of  it,  assisted  in 
the  deliveries  after  July. 
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Held,  in  an  action  by  plaintiff  against 
the  committee  and  A.M.,  for  not 
delivering  the  cheese,  that  the  patrons 
were  part-owners  of  the  cheese  made 
at  the  factory  ; and  that  he  and  the 
committee  were  liable  on  the  con- 
tract. 

Queer e,  whether  all  the  other 
patrons  were  not  liable  also ; but 
there  being  no  plea  in  abatement, 
it  was  unnecessary  to  decide  this 
question. 

A.M.,  on  being  sued  alone,  pleaded 
the  non-joinder  of  the  other  defend- 
ants. Per  Galt,  J.,  he  was  precluded 
from  insisting  that  he  was  not  liable, 
if  they  also  were  not  liable  with  him. 

The  contract,  after  agreeing  to  sell 
the  cheese,  stated,  “We  commenced 
making  on  1st  of  July.  Have  now 
on  hand  — cheese.  Will  make  until 
31st  October.  Will  have  from  800 
to  900  in  number.”  Held,  that  this 
was  not  a contract  for  from  800-900 
boxes,  but  a representation  only  of 
what  the  factory  was  expected  to 
produce. — Gill  v.  Morrison  et  al.,  124. 

3.  Agreement — Construction  of — 
Existing  and future  assets.] — In  June 
1872,  J.  B.  and  W.  B.  purchased  a 
flour  business  from  B.  B.,  but  J.  B. 
soon  after  refused  to  have  anything 
to  do  with  it,  and  the  business  was 
carried  on  in  the  name  of  B.  B.,  but 
for  the  benefit  of  W.  B.,  J.  B.  hav- 
ing refused  to  carry  out  the  purchase. 
In  June,  1873,  W.  B.  also  purchased 
from  J.  B.  his  share  in  an  express 
business  carried  on  by  both  of  them. 
Subsequently,  W.  B.  being  desirous 
of  carrying  on  both  businesses  in  his 
own  name,  an  agreement  was  executed 
by  B.  B.,  J.  B.,  and  W.  B.,  which 
recited  that  all  the  property,  &c., 
book  debts,  notes,  securities,  and  ac- 
counts of  B.  B.  and  J.  B.  were  the 
property  and  effects  of  W.  B.,  and 
field  by  him  free  from  any  interest 
79 — VOL.  XXVI  .C.P. 


of  B.  B.,  except  the  payment  of  any 
debts  or  liabilities,  which  by  reason 
of  the  manner  of  carrying  on  the 
business,  they  or  either  of  them 
might  be  made  liable  for,  although 
in  fact  not  liable.  W.  B.  then 
agreed  with  B.  B.,  that  all  moneys 
received  or  realized  upon  the  said 
assets  should  be  fully  applied  in  pay- 
ment of  the  liabilities  as  shewn  in 
the  ledgers  and  balance  sheets  of  the 
said  businesses,  &c.  ; and  that  in  the 
event  of  the  foregoing  clauses  not 
being  carried  out  B.  B.  should  have 
full  power  to  assume  and  collect  all 
said  assets,  and  pay  off1  the  liabilities 
herein  assumed ; and  that  W.  B. 
would  furnish  B.  B.  with  all  the 
necessary  books,  documents,  &c.,  re- 
lating to  the  accounts  then  remaining 
unpaid,  and  would  furnish  him  with 
a list  of  the  amounts  received  and 
paid,  and  relating  thereto  at  the  end 
of  each  and  every  month,  until  all 
the  liabilities  were  fully  satisfied. 
Subsequently  default  was  made  in 
the  payment  of  the  liabilities  men- 
tioned in  the  agreement. 

Held,  that  under  the  agreement 
B.  B.  was  only  entitled  to  the  assets 
existing  at  the  time  of  the  execution 
of  the  agreement,  and  not  to  those 
subsequently  acquired.  — Kerr  v. 
Bradford,  318. 

Partial  failure  of  consideration .] 
— See  Bills  of  Exchange  and  Pro- 
missory Notes,  2. 

To  work  farm  on  shares — Right 
to  distrain .] — See  Landlord  and 
Tenant,  2. 

To  assign  patent  right  — Necessity 
for  being  in  writing — Construction 
of] — See  Patents  of  Invention. 

See  Counsel  — Landlord  and 
Tenant — Sale  of  Goods — Sale  of 
Land,  1,  3. 


626 


DIGEST  OF  CASES."' 


CONVERSION. 
See  Trover. 


CONVEYANCE. 

Tender  of  for  execution.  —Where 
necessary. ] — See  Bills  of  Exchange 
and  Promissory  Notes,  2.  — Pa- 
tents of  Invention. 

Agreement  for  sale  of  land — Fail- 
ure of  consideration — Restriction  to 
covenant  in  deed.] — See  Sale  of 
Land,  4. 

Description .] — See  Ways,  4. 


CONVICTION. 
See  Criminal  Law. 


CORPORATE  SEAL. 

Necessity  for — Interim  receipt .] — 
Nee  Insurance,  5. 


CORPORATIONS. 

1.  Stockholder — Unpaid  stock  — 
Action  by  creditor  of  company .] — 
The  defendant,  a stockholder  in  a 
company  against  which  he  had  a 
claim  for  goods  sold,  obtained  a note 
from  the  company,  and  transferred  it 
to  one  F.  as  his  trustee ; who,  after 
suing  the  company  and  obtaining 
judgment  and  a return  of  nulla  bona 
in  the  usual  way,  sued  defendant,  and 
defendant  then  paid  him  the  amount 
of  his  unpaid  stock,  which  amount 
E.  then  held  as  defendant’s  trustee. 

Held,  that  the  payment  to  F.  was 
not  a payment  of  defendant’s  stock, 
and  was  no  answer  therefore  to  an 
action  brought  against  defendant  by 
a creditor  of  the  company,  who  had 


also  obtained  judgment  and  a return 
of  nulla  bona.  — McGregor  v.  Currie, 
55. 

2.  Sci.  fa.  against  shareholders — 
Demurrer — Practice.]  — Under  sec. 
27  of  27-28  Vic.  ch.  23,  the  Act  in- 
corporating a joint  stock  company,  a 
sci.  fa.  lies  against  a shareholder 
thereof  for  the  recovery  against  him, 
to  the  amount  of  his  unpaid  stock,  of 
an  unsatisfied  judgment  against  the 
company. 

Where  to  a declaration  by  way  of 
sci.  fa.  against  such  shareholder,  he 
demurred,  on  the  ground  that  an 
action  on  the  case,  and  not  a sci.  fa. 
was  the  proper  remedy : Held,  that 
the  point  was  one  of  practice,  and 
not  of  pleading,  and  was  not  there- 
fore open  on  demurrer. — Page  et  al. 
v.  Austin , 110. 

Municipal — Designation  of] — See 
Temperance  Act  of  1864. 

Officer  of — Acceptance  of  bill  of  ex- 
change by— Personal  liability.] — See 
Bills  of  Exchange  and  Promissory 
Notes,  3. 


COSTS. 

Taxation — Commission  — Appeal 
from  Master.] — An  English  company 
agreed  to  purchase  several  thousand 
acres  of  land  in  Canada,  and  sent  out 
to  their  attorneys  here  between 
$600,000  and  $700,000,  to  be  applied 
on  such  purchase,  which  the  attor- 
neys lodged  in  a bank  to  their  own 
credit,  but  credited  the  company  with 
the  interest  allowed  by  the  bank. 
The  business  done  by  the  attorneys 
was  of  an  important  and  responsible 
nature,  involving  the  investigation  of 
many  titles,  the  conducting  of  nego- 
tiations or  proceedings  before  Parlia- 
ment, and  the  paying  out  £652,000^ 
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in  thirty-four  different  payments,  ex- 
tending over  several  months.  The 
Master,  in  addition  to  the  charges, 
including  attendances  to  pay  the 
money,  &c.,  on  each  parcel,  allowed 
the  attorneys  for  their  care  and  re- 
sponsibility the  sum  of  $816,  being  a 
commission  of  one-eighth  per  cent,  on 
the  $652,000.  On  a motion  to  re- 
vise the  taxation  and  disallow  this 
amount : Held,  that  it  was  a matter 
entirely  within  the  Master’s  discre- 
tion, and  the  Court  refused  to  inter- 
fere.— In  re  Attorneys , &c.,  495. 

See  Bills  of  Exchange  and  Pro- 
missory Notes,  2. 


COUNSEL. 

Nisi  Prius — Agreement  of  counsel 
for  entry  of  verdict — Right  to  repu- 
diate be, fore  entry  o/.] — By  a verbal 
agreement  made  by  counsel  at  nisi 
prius,  a verdict  was  to  be  entered  for 
the  plaintiff  for  a named  amount,  the 
defendant  to  pay  in  addition  certain 
Chancery  costs  arising  out  of  the 
same  transaction.  Before,  however, 
the  verdict  was  rendered,  the  defen- 
dant’s counsel,  on  being  informed  by 
his  client  that  he  would  not  agree  to 
pay  these  costs,  repudiated  the  agree- 
ment, so  far  as  such  costs  were  con- 
cerned. 

Held,  that  the  defendant  was  en- 
titled before  the  verdict  was  recovered 
to  so  repudiate,  and  having  done  so 
as  to  the  Chancery  costs,  the  plaintiff 
having  taken  his  verdict  with  express 
notice  of  such  repudiation  could  not 
afterwards  compel  the  defendant  to 
carry  out  that  part  of  the  agreement. 
— Brown  v.  Blackwell,  43. 


COUNTS. 

Sittings  out  of  term .] — See  Judge. 
See  Division  Courts. 


COVENANTS. 

In  lease — To  take  care  of  fruit 
trees — Construction  of.~\ — See  Land- 
lord and  Tenant,  1. 

In  deed  — Restriction  toi\  — See. 
Sale  of  Land,  4. 


CREDITOftS. 

Action  against  stockholder  for  un- 
paid stock. ] — See  Corporations,  1. 

Attempt  to  defraud — Purchase  of 
land  in  wife's  name.~\ — See  Husband 
and  Wife. 

Assignees  of  partnership  and  sepa- 
rate— Right  to  insolvent  estate .] — See- 
Insolvency,  2. 

Sale  of  whole  stock  in  trade  with 
intent  to  defraud — Invalidity  ofI\ — 
See  Insolvency,  3. 

See  Attachment  of  Debts. 


CRIMINAL  LAW. 

1 . Riot — Conviction — Evidence. ~\ — - 
A procession  having  been  attacked  by 
rioters,  the  prisoner,  one  of  the  pro- 
cessionists, and  in  no  way  connected 
with  the  rioters,  was  proved,  during 
the  course  of  the  attack,  to  have 
fired  off  a pistol  on  two  occasions — 
first  in  the  air,  and  then  at  the  riot- 
ers. Set  far  as  appeared  from  the 
evidence  the  prisoner  acted  alone  and 
not  in  connection  with  any  one  else. 

Held,  that  a conviction  for  riot 
could  not  be  sustained. 

The  prisoner  having  been  indicted 
jointly  with  a number  of  the  rioters 
on  a charge  of  riot  and  convicted, 
upon  a case  reserved  after  verdict,, 
the  conviction  was  quashed. — Regina 
v.  Corcoran,  134. 

2.  Obtaining  goods  by  false  pre- 
tences— Venue\. — The  prisoner,  at 
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Seaforth,  in  the  County  of  Huron, 
falsely  represented  to  the  agent  of  a 
sewing  machine  company  that  he 
owned  a lot  of  land,  and  thus  induced 
the  agent  to  sell  machines  to  him, 
which  were  sent  from  Toronto,  in 
the  County  of  York,  and  delivered 
to  him  at  Seaforth. 

Held,  that  the  offence  was  com- 
plete in  Huron,  and  could  not  be 
tried  in  York, — Regina  v.  Feithen- 
heimer,  139. 

Fraudulent  disposal  of  goods — In- 
dictment under  Insolvent  Act  of  1869 
- — Necessity  jor  special  jury — Trial 
by  common  jury — Mistrial  — Case 
reserved  after  verdict. ] — See  Insol- 
vency, 1. 


CROSSINGS. 

Farm — Liability  of  railway  to 
make.] — See  Railways,  1. 


DAM. 

Action  for  destruction  of] — See 
Water  and  Watercourses. 


DAMAGES.  , 

Special.] — See  Railways,  1. 

Recovery  of  for  breach  of  war- 
ranty— Subsequent  action  for  price — 
Evidence  in  mitigation.] — See  Sale 
of  Goods,  2. 

Recovery  against  municipal  corpo- 
ration for  obstruction  to  highway — 
Right  to  recover  back  from  person 
causing  it.] — See  Ways,  1,  3. 

See  Contract,  1. — Seduction. 


DEBTS. 

See  Attachment  of  Debts. 


DEDICATION. 

See  Ways,  1,  4. 

DEED. 

Tender  of,  for  execution — Necessity 
for.] — See  Bills  of  Exchange  and 
Promissory  Notes,  2. — -Patents  of 
Invention. 

On  exchange  of  land — Necessity 
for.] — See  Evidence,  1. 

Search  for.] — See  Registrars. 

Description  in.] — See  Ways,  4. 

See  Sale  of  Land. 


DEFAMATION. 

Slander — Declaration — Charge  of 
perjury  — Pleading  — Evidence.] 
Where  a declaration  in  slander 
charged  that  the  defendant  had 
accused  the  plaintiff  of  having  taken 
a false  oath,  meaning  thereby  that  he 
was  guilty  of  wilful  and  corrupt  per- 
jury : Held,  sufficient  on  motion  in 
arrest  of  judgment,  and  that  no  alle- 
gation of  the  oath  having  been  made 
in  a judicial  proceeding  was  necessary. 

In  such  case,  it  is  a question  for 
the  jury  whether  such  meaning  ex- 
isted, or  was  intended  to  be  conveyed; 
and  it  is  not  necessary  to  shew  the 
actual  existence  of  the  suit  or  pro- 
ceeding in' which  the  oath  was  alleged 
to  have  been  taken. — McDonald  v. 
Moore,  52. 


DEMISED  PREMISES. 
Distress  off.] — See  Distress. 


DEMURRER. 

Sci.  fa.  against  shareholders — 
Practice.] — Where  to  a declaration 
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against,  a shareholder  of  a joint  stock 
company  for  the  recovery  against 
him,  to  the  amount  of  his  unpaid 
stock,  of  an  unsatisfied  judgment 
against  the  company,  he  demurred 
on  the  ground  that  an  action  on  the 
case  and  not  a sci.  fa.  was  the  proper 
remedy.  Held , that  the  point  was 
one  of  practice  and  not  of  pleading, 
and  was  not  therefore  open  on  de- 
murrer.— Page  et  al.  v.  Austin,  110. 


DEPARTURE. 

In  'pleading .] — See  Insurance,  4. 


DEPOSIT. 

Eight  to  recover  back.] — See  Sale 
of  Land,  1. 


DESCRIPTION. 

In  deed.\ — See  Ways,  4. 
See  Registrars. 


DIRECTORS. 

Provisional — Power  of— Municipal 
bonuses — Remuneration  for  services.] 
— See  Railways,  3. 


DISCRETION. 

Of  Judge  in  insolvency — Refusal 
to  interfere  with.']— See  Insolvency,  2. 

Of  master  on  taxation.]  — See 

Costs. 


DISTRESS. 

Landlord  and  tenant — Distress  for 
rent — Proviso  as  to  improvements — 
Distress  off  demised  premises — Evi- 
dence — Nonsuit.] — Under  a lease, 


dated  21st  December,  1874,  for  five 
years,  to  commence  from  the  1st  of 
April,  1875,  the  rent  of  $80  was  to 
be  payable  annually  on  the  1 st  of 
June  in  each  year,  but  subject  to  a 
proviso  that  if  the  lessee  “shall 
yearly  and  every  year  during  the  said 
term,  or  earlier,  if  he  shall  think 
proper,  chop,  clear,  and  fence  in  a 
proper  manner  six  acres  of  the  said 
land,  then  the  curren#  year’s  rent 
shall  be  considered  as  paid  and  satis- 
fied.” The  rent  not  being  paid  on 
the  1st  of  June,  1875,  and  the  lessee 
having  then  three  acres  cleared,  the 
lessor  distrained. 

Held,  that  the  rent  reserved,  pay- 
able on  the  1st  of  June,  1875,  was 
then  due  and  might  be  distrained  for, 
and  that  the  effect  of  the  proviso  was 
not  to  suspend  the  right  to  distrain 
during  the  currency  of  the  year. 

It  appeared  that  when  the  bailiff 
went  to  distrain,  the  lessee’s  mare 
and  yoke  of  oxen,  the  subject  of  the 
distress,  had  strayed  off  the  demised 
premises  on  to  the  lessor’s  land  ad- 
joining, and  the  bailiff  then,  and 
before  making  a seizure,  served  the 
lessee  with  a notice  of  distress,  and 
taking  a bridle  from  the  lessor’s  stable, 
he,  the  lessor,  and  one  L.  went  to  the- 
place  where  the  mare  and  oxen  were, 
off  the  demised  premises,  and  the 
bailiff  having  put  the  bridle  on  the 
mare,  L.  having  mounted  her,  and 
they  all  drove  the  oxen  before  them 
on  to  the  lessee’s  premises,  where  they 
put  a yoke  on  them. 

Held,  Hagarty,  C.  J.,  dissenting, 
that  there  was  evidence  to  go  to  the 
jury  that  the  distress  was  made  off 
the  demised  premises,  and  therefore 
illegal,  and  in  an  action  for  the 
seizure  a nonsuit  entered  was  set 
aside. 

Per  Hagarty,  C.  J.— The  lessor 
had  a right  at  any  time  to  drive  the 
cattle,  which  were  trespassing  on  his 
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land,  back  to  the  lessee’s  premises, 
and  his  doing  so  in  order  to  enable 
the  bailiff  to  distrain  could  make  no 
difference. — Peacey  v.  Ovas , 464. 

See  Landlord  and  Tenant,  2. 

DIVISIBILITY. 

Policy  of  insurance  — Real  and 
personal  property  ?\-See  Insurance,  8. 


DIVISION  COURTS 

Division  Court  Act.  sec.  17 5 — 
Claim  to  goods  seized — Right  of 
bailiff  to  sell  goods  and  to  issue  in- 
terpleader for  proceeds — Misdirec- 
tion.] — The  Division  Court  Act  sec. 
175  does  not  authorize  a bailiff,  when 
a claim  is  made  by  a third  person  to 
goods  and  chattels  seized  under  ex- 
ecution, to  sell  the  goods  and  issue 
an  interpleader  for  the  proceeds,  and 
thus  compel  the  claimant  to  try  his 
right  merely  to  such  proceeds,  and 
deprive  him  of  his  goods. 

The  claimant  having  proved  his 
right  to  the  goods,  a quantity  of 
timber,  was  therefore  held  entitled 
to  recover  in  replevin  against  the 
purchaser  under  the  execution. 

At  the  trial  it  was  proved  that  the 
goods  were  purchased  by  the  plaintiff 
from  B.  and  M.,  and  it  was  left  to 
the  jury  to  say  whether  there  had 
been  an  actual  and  continued  change 
of  possession  from  them  to  plaintiff ; 
but  the  learned  Judge  refused  to 
leave  it  to  them  to  say  whether  there 
had  been  a “ visible”  change  of  pos-* 
session,  there  being  no  such  word  in 
the  statute,  and  it  being,  in  his  opin- 
ion, likely  under  the  circumstances 
to  mislead  the  jury. 

Held , that  even  if  there  was  mis- 
direction, which  the  Court  did  not 
think  there  was,  as  it  did  not  appear 


that  any  substantial  wrong  or  mis- 
carriage was  thereby  occasioned,  it 
would  under  sec.  34  of  the  Administra- 
tion of  Justice  Act,  1874,  form  no 
ground  for  a new  trial. — Reid  v.  Mc- 
Donald, 147. 

Garnishee  proceedings  against  rail- 
way c07iipanies.~\ — See  Railways,  2. 


DOWER. 

Land  purchased,  by  G.  W.  R. — Ac- 
tion for  dower  therein .] — Under  16 
Vic.  ch.  99,  sec  7,  on  the  purchase 
of  lands  by  the  Great  Western  R. 
W.  Co.  from  the  proprietors,  the 
price  agreed  upon  is  made  the  com- 
pensation to  be  paid  for  such  lands, 
and  to  stand  in  the  stead  thereof ; 
aud  “ any  claim  to  or  incumbrance 
on  said  land”  &c.,  is  converted  into 
a claim  on  such  compensation. 

Where,  therefore,  the  company 
agreed  with  the  then  owner  in  fee 
for  the  purchase  of  land,  and  ob- 
tained a conveyance  : Held , that  on 
his  death  his  widow  could  not  main- 
tain an  action  of  dower  against  the 
company. — Chewett  v.  Great  Western 
R.  W.  Co.,  118. 


DUNKIN  ACT. 

See  Temperance  Act  of  1864. 


DUTY. 

Affixing  double,  where  note  insuffi- 
ciently stamped — Notice .] — See  Bills 
of  Exchange  and  Promissory 
Notes,  1. 

EJECTMENT. 

See  Evidence. 
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ELECTION. 

Agreement  for  sale  of  land, — Pro- 
viso for  avoidance  on  dejault — Evi- 
dence of  election  to  avoid.  ] — See  Sale 
of  Land,  3. 


ENTRY. 

Of  credit  of  note  in  pass  book — 
Eight  to  reverse .] — See  Banks,  1. 


EQUITABLE  ASSIGNMENT. 

Whether  cheque  drawn  on  bank 
amounts  to,  of  funds] — See  Banks,  2. 

See  Bills  of  Exchange  and  Pro- 
missory Notes,  3. 


EQUITABLE  ISSUES. 

Eight  of  Judge  to  require  same  to 
be  tried  by  jury .] — See  Insurance,  6. 


ESTATE. 

Separate.']  — See  Husband  and 
Wife. 


ESTOPPEL. 

See  Bills  of  Exchange  and  Pro- 
missory Notes,  2. — Insurance,  1 — 
Ways,  4. 


EVIDENCE. 

1.  Ejectment — 36  Vic.  ch.  10,  sec. 
6,  0. — Evidence  in  corroboration .] — 
In  ejectment  the  plaintiff  claimed, 
under  a deed  from  her  father,  a piece 
of  land  constituting  part  of  the  de- 
fendants’ lot,  which  the  father  claimed 
to  have  acquired  by  length  of  posses- 
sion. Eor  the  defence,  P.,  one  of 
the  defendants,  stated  that  on  a sur- 


vey being  made  some  1 7 years  pre- 
viously, and  during  the  time  the 
statute  was  claimed  to  have  run,  it 
was  found  that  the  boundary  line  be- 
tween the  plaintiffs  father’s  lot  and 
the  defendants’,  which  adjoined  each 
other,  was  erroneous,  and  that  each 
was  in  possession  of  a portion  of  the 
other’s  land ; and  that  it  was  then 
agreed  between  the  plaintiff’s  father, 
who  died  some  two  years  afterwards, 
and  defendant,  that  they  should  ex- 
change the  said  portions,  which  was 
accordingly  done,  but  without  any 
deed  or  writing  between  them  : that 
each  took  possession  of  their  piece, 
but  without  removing  the  fence 
which  divided  their  lots  : that  on  the 
defendants’  piece,  being  the  land  in 
question,  he  erected  a log-house,  and 
had  been  in  possession  ever  since, 
taking  the  crops  off  it.  The  plaintiff 
herself  admitted  an  exchange  at  the 
time  stated,  in  consequence  of  the 
parties  being  so  found  in  possession 
of  each  other’s  lands,  and  of  defend- 
ant going  into  possession  and  taking 
the  hay ; and  also  that  on  the  fence 
being  subsequently  blown  down,  she 
did  not  erect  it  on  the  same  place  as 
before,  but  on  the  true  line.  The 
plaintiff’s  sister  also  stated,  though 
not  quite  certain,  that  she  remem- 
bered that  the  exchange  took  place. 

Held , that  this  was  sufficient  evi- 
dence in  corroboration  under  36  Vic. 
ch.  10,  sec.  6,  O.,  to  render  the  de- 
fendant’s evidence  admissible. 

Held,  also,  that  under  the  circum- 
stances the  plaintiff  could  not  set  up 
the  fact  of  the  exchange  not  having 
been  by  deed. — Findley  v.  Pedan  et 
al.,  483. 

2.  Proof  of  will  by  probate — C.  S. 
17.  C . ch.  32,  sec.  9 — Notice — Seed.] 
— A notice  under  Consol.  Stat.  U. 
C.  ch.  32,  sec.  9,  of  the  intention  to 
use  the  probate  of  D.’s  will  was 
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served  ten  days  before  tlie  actual  day 
of  trial,  though  not  before  the  com- 
mission day  of  the  assize ; but  a 
similar  notice  for  the  preceding  as- 
sizes was  admitted  to  have  been 
served  in  time. 

Sernble,  that  the  first  named  notice 
was  served  in  time,  but  that  the 
plaintiff  could  avail  himself  of  the 
other  notice,  for  such  a notice  for  one 
assize  need  not  be  repeated. 

Held,  also,  that  the  fact  of  the  last 
named  notice,  stating  the  copy  of 
probate  to  be  stamped  with  the  seal 
of  the  Surrogate  Court  of  Ontario, 
instead  of  the  County  of  York,  did 
not  invalidate  it. 

The  probate  produced  had  a memo- 
randum at  the  foot  thereof,  namely, 
“ Xd  W.  G.,  Deputy  Registrar,”  and 
at  the  end  of  the  last  page  and  an- 
nexed thereto  was  a certificate  pro- 
perly stamped  with  the  seal  of  the 
Court,  and  duly  signed  and  certified, 
of  the  probate  being  a true  copy  of 
the  will. 

Held,  that  the  probate  produced 
was  a copy  stamped  with  the  seal  of 
the  Surrogate  Court  granting  the 
same  within  the  meaning  of  the  sta- 
tute, and  was  therefore  prima  facie 
sufficient. — Dehart  Y.'Dehart,  489. 

On  motion  for  new  trial — Short- 
hand writers — Fees.\ — See  Rules  of 
Court,  p.  252. 

In  mitigation  of  damages  in  action 
for  price  of  goods — Previous  recovery 
of  damages  for  breach  of  warranty]. 
— See  Sale  of  Goods,  2. 

Sec.  11  of  Administration  of  Jus- 
tice Act  of  1874 — Further  evidence 
on  appeal — Admissibility  of] — See 
Sale  of  Land,  4. 

See  Alienage — Banks,  1 — Con- 
tract, 2 — Criminal  Law,  1 — Defa- 
mation — Distress — Guar  a ntee — 


Insurance,  6,  7 — Malicious  Prose- 
cution — Negligence  — Sale  of 
Goods  — Sale  of  Land,  3,  4 — . 
Seduction — Trover— Ways,  4. 


EXCHANGE. 

Of  land — Necessity  for  deed.] — 
See  Evidence,  1. 


EXECUTION. 

Against  goods — Claim  for  rent — 
Duty  of  sheriff  A — See  Sheriff. 

Necessity  of  tender  of  deed  for.] — 
See  Patents  of  InventiOx\. 

Of  deed  — Agreement  for  sale  of 
land-1- Failure  of  consideration.]  — > 
See  Sale  of  Land,  4. 


EXEMPTION. 

See  Assessment,  2. 


FAILURE  OF  CONSIDERA- 
TION. 

Partial] — See  Bills  of  Exchange; 
anI>  Promissory  Notes,  2. 

See  Contract — Sale  of  Land,  4. 


FALSE  PRETENCES. 

Obtaining  goods  by — Venue.] — See 
Criminal  Law,  2. 


FARM. 

Agreement  to  work  on  shares.] — 
See  Landlord  and  Tenant,  2. 

FARM  CROSSINGS. 

Duty  of  railways  to  make.]— See 
Railways,  1. 
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FEES. 

For  exhibiting  original  instrument 
— Abstract  index — Abstract  of  title .] 
— See  Registrars. 

Short-liand  writers'  notes  on  mo- 
tion for  new  trial.] — See  Rules  of 
Court,  p.  2 52. 

FI.  FA.  GOODS.' 

Claim  for  rent — Duty  of  sheriff.] 
— See  Sheriff. 


FIRE  INSURANCE. 
See  Insurance. 


FRAUD. 

See  Contract,  1 — Insolvency. — 
Insurance,  10. 

FRAUDULENT  DISPOSAL  OF 
GOODS. 

See  Insolvency. 

FURTHER  INSURANCE. 

Notice  of  intention  to  effect — Suffi- 
ciency of- — Authority  of  agent  to  re- 
ceive.] — See  Insurance,  9. 

See  Insurance,  6,  7. 


GARNISHEE  PROCEEDINGS. 

Rival  claimants  for  debt — Inter- 
pleader.]  — See  Attachment  of 
Debts. 

Against  railway  companies  in  Di- 
vision Courts.] — See  Railways,  2. 


GOODS. 

Obtaining , by  false  pretences — 
Venue.] — See  Criminal  Law,  2. 
80— VOL.  XXVI  C.P. 


Right  of  bailiff  to  sell,  and  issue 
interpleader  for  proceeds — Change  of 
possession,]  — See  Division  Courts. 

Fraudulent  disposal  of] — See  In- 
solvency. 

Condition  in  policy  as  to  partially 
damaged.] — See  Insurance,  4. 

Divisibility  of  insurance  on  lands 
and  goods.] — See  Insurance,.  8. 

Execution  against — Claim  for  rent 
— Duty  of  sheri ff.] — See  Sheriff. 


GOODS,  SALE  OF. 
See  Sale  of  Goods. 


GREAT  WESTERN  R.  W.  CO 
See  Dower. 


GUARANTEE. 

Construction.] — One  M.,  requiring 
machinery  for  a cheese  factory,  gave 
the  plaintiffs,  who  manufactured  such 
machinery,  an  order  for  it,  in  March, 
to  be  shipped  to  him  on  the  1st  May, 
at  the  price  of  $1,100.  The  plain- 
tiffs required  security  before  filling 
the  order,  and  the  defendant  wrote 
to  them  on  the  25th  March,  1875  : 
“I  recommend  M.  to  you,  and  if  he 
should  fail  in  his  promise  to  you  for 
anything  in  your  way,  I consider 
myself  jointly  liable  to  the  amount 
of  $200,  payable  in  six  months  to 
your  firm.”  The  balance  was  secured 
by  the  guarantees  of  other  persons. 
The  machinery  was  shipped  to  M., 
the  last  shipment  being  made  on  the 
5th  May,  and  M.  gave  his  note  pay- 
able in  six  months  from  that  day, — • 
six  months’  credit  being  the  plain- 
tiffs’ usual  course  of  dealing.  The 
defendant  contended  that  the  guar- 
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antee  limited  the  period  during  which 
defendant  should  be  liable  to  six 
months  from  its  date,  and,  that  a 
further  time  having  been  given,  he 
was  discharged ; and  at  the  trial  the 
learned  Judge  ruled  that  it  was  a 
continuing  guarantee  for  any  goods 
to  the  extent  of  $200,  but  that  de- 
fendant was  not  liable  until  the  ex- 
piration of  six  months  after  M.’s 
default,  so  that  this  action  brought 
on  the  9th  December  was  premature. 

Held , taking  the  guarantee  in  con- 
nection with  the  surrounding  circum- 
stances, that  it  must  be  referred  to 
the  specific  order  which  M.  had  given, 
and  of  which  defendant  must  be  sup- 
posed to  have  been  aware ; and  that 
defendant’s  liability  arose  immedi- 
ately on  M.’s  default  at  the  expira- 
tion of  the  six  months’  credit. — 
Boyle  et  al.  v.  Bradley , 373. 


HATCHWAY. 

Defective  invessel — Accident .] — See 
Negligence. 


HIGHWAYS. 
See  Ways. 


HUSBAND  AND  WIFE. 

Married  ivoman — Separate  estate 
—Purchase  by  husband  in  wife's 
name  — Attempt  to  def  rand  creditor s.] 
— A husband  who  was  in  difficulties 
agreed  to  purchase  a lot  of  land  in 
the  name  of  the  wife,  who  was  not 
possessed  of  any  separate  estate  or 
means  enabling  her  to  purchase.  The 
farm  was  worked  by  the  husband  as 
his  own,  and  the  only  instalment 
paid,  was  paid  out  of  the  profits  of 
the  farm.  The  sheriff  having  seized 
on  an  execution  against  the  husband 


certain  crops  raised  upon  the  farm 
by  the  labour  of  the  husband  and  per- 
sons hired  by  him,  and  paid  out  of 
the  profits  thereof : 

Held , that  these  crops  clearly  were 
not  the  separate  estate  of  the  wife, 
so  as  to  exempt  them  from  liability 
for  the  husband’s  debts. — Irwin  v. 
Maughan,  455. 

See  Dower. 


IMPROVEMENTS. 

Proviso  as  to  in  lease — Meaning 
of] — See  Distress. 


INCUMBRANCES, 

Misstatement  in  application  for 
insurance — Effect  of  ] — See  Insur- 
ance, 1,  8. 


INDEMNITY. 

See  Guarantee. 

INDEX. 

Abstract — Fee  for  exhibiting .] — 
See  Registrars. 


INDICTMENT. 

Venue.] — See  Criminal  Law,  2. 
See  Insolvency,  1. 


INSOLVENCY. 

1.  Fraudulent  disposal  of  goods — 
Special  jury — Mistrial — Act  of  1869, 
secs.  147,  1.48,  Act  of  1875,  secs.  141, 
149.] — The  prisoners  were  indicted 
under  the  147th  sec.  of  the  Insolvent 
Act  of  1869,  for  having  within  three 
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months  preceding  the  execution  of 
-an  assignment  in  insolvency  pawned, 
pledged,  and  disposed  of,  otherwise 
than  in  the  way  of  trade,  certain 
goods  which  had  remained  unpaid  for 
during  the  said  three  months.  The 
goods,  which  had  been  purchased  on 
credit,  the  period  of  which  had  not 
expired  when  the  prisoners  were 
indicted,  were  given  on  the  day  of 
assignment,  hut  before  its  execution  : 
to  a clerk  on  account  of  salary  due 
him,  and  to  indemnify  him  against 
accommodation  endorsements  ; to  a 
a carter  in  their  employment,  in 
satisfaction  of  a sum  of  money,  pre- 
viously deposited  with  them  ; and  to 
a person  who  had  given  them  accomo- 
dation notes.  The  indictment  was 
found  on  the  23rd  October,  but  the 
information  had  been  laid  and  the 
prisoners  arrested  before  the  1st  of 
September,  when  the  Insolvent  Act 
of  1875  came  into  force. 

Held,  that  the  disposal  of  the  goods 
as  above  was  an  offence  within  sec. 
147  : and  that  it  was  no  objection 
that  such  disposal  was  not  to  their 
own  use,  but  to  satisfy  creditors, 
and  that  the  time  of  credit  on  which 
the  insolvents  had  purchased  the 
goods  had  not  expired  when  defen- 
dants made  their  assignment. 

By  sec.  149  of  the  Act  of  1875, 
the  Act  of  1869  was  repealed,  but 
there  was  a saving  clause  as  regards 
proceedings  commenced  and  pending 
thereunder,  and  as  regards  all  con- 
tracts, acts,  matters,  and  things  made 
and  done  before  such  repeal,  to  which 
the  said  Act  of  1869  would  have 
applied. 

Held,  that  the  prosecution  as  well 
as  the  offence  came  within  this  saving 
clause,  the  laying  of  the  information 
being  the  commencement  of  the  pro- 
secution, while  the  said  disposal  was 
a contract,  &c.,  done  before  such 
repeal. 


Sec.  148  of  the  Act  of  1869,  pro- 
vided that  all  offences  punishable 
under  that  Act  should  be  tried  by  a 
special  jury.  Sec.  141  of  the  Act  of 
1875,  directed  that  all  offences  punish- 
able under  that  Act  should  be  tried 
as  other  offences  of  the  same  degree  ; 
and  by  sec.  149,  as  respects  matters 
of  procedure  merely,  the  provisions 
of  that  Act  should  supersede  the  Act 
of  1869. 

In  this  case  before  the  trial,  the 
Crown  gave  notice  of,  and  struck  a 
special  j ury,  who  were  in  attendance 
at  the  trial,  but  the  Crown,  notwith- 
standing, elected  to  call  and  try  the 
case  by  a common  j ury.  The  prisoner’s 
counsel  objected  thereto  and  the  case 
proceeded,  the  prisoners  entering  into 
a full  defence,  but  subject  to  such 
objection,  which  was  renewed  at  the 
close  of  the  case,  with  the  further 
objection  that  there  had  been  a 
mistrial. 

Held, that  the  case  should  have  been 
tried  by  a special  jury,  for  the  offence 
was  not  punishable  under  the  Act  of 
1875,  and  the  matter  was  not  one  of 
procedure  within  sec.  149  : that  there 
had  therefore  been  a mistrial,  which 
the  prisoners  under  the  circumstances 
had  not  waived  their  right  to  insist 
upon  : and  that  this  was  a “ question 
of  law  which  arose  on  the  trial,”  which 
might  properly  be  reserved,  and  not 
an  objection  to  be  raised  by  challenge 
to  the  jury. — Regina  v.  Kerr  et  al., 
214. 

2.  Transfer  — Fraud  — - Separate 
and  joint  assignees. ~\ — A partnership 
existing  between  two  persons  was 
within  three  months  of  the  issue  of  a 
writ  of  attachment  in  insolvency 
dissolved,  and  one  of  the  partners 
transferred  his  interest  in  the  part- 
nership property  to  the  other,  but  at 
the  time  of  such  transfer,  the  firm, 
as  well  as  the  partners  individually, 
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were  insolvent,  of  which  they  were 
aware  or  had  probable  cause  for 
believing.  Afterwards,  the  remain- 
ing partner  and  the  firm  were  placed 
in  insolvency  by  compulsory  liquida- 
tion and  a different  assignee  appointed 
for  each. 

Held , that  the  transfer  was  fraudu- 
lent and  void,  and  that  nothing  passed 
under  it,  and  that  the  assignee  of  the 
firm,  therefore,  and  not  of  the  separ- 
ate partner,  was  entitled  to  the  effects 
of  the  partnership;  and  an  order  made 
by  the  County  Judge  for  the  transfer 
of  such  property  from  the  separate  to 
the  joint  assignee  was  confirmed. 

Held  also,  that  even  if  the  partner- 
ship creditors  could  prove  against  the 
effects  in  the  hands  of  the  separate 
assignee,  so  that  all  that  was  required 
was  a direction  to  that  effect,  as  the 
making  of  the  order  was  purely  a 
matter  of  discretion,  the  Court  would 
not  interfere. — In  re  Gaton  et  al., 
308. 

3.  Stock-in-trade  — Sale  of,  with 
intent  to  defraud  creditors — Insolvent 
Act  of  1869,  secs.  86,  88.] — The 
plaintiff,  who  lived  in  Stirling  and 
carried  on  business  there,  went  to 
Belleville,  about  20  miles  distant, 
where  he  saw  for  the  first  time  about 
midday  one  G.  who  was  in  business 
there.  They  discussed  the  purchase 
by  the  plaintiff  of  G.’s  stock-in-trade, 
amounting  to  something  over  $4,000, 
but  concluded  no  bargain.  The  plain- 
tiff then  went  home,  realized  all  his 
available  assets,  part  at  a sacrifice, 
returned  to  Belleville  between  9 and 
10  the  same  night  with  his  son,  at 
once  commenced  taking  stock  with 
G.,  finished  next  evening  between 
5 and  6,  and  then,  without  making 
any  enquiry  as  to  G.’s  position  or 
taking  any  advice  on  the  subject, 
according  to  his  own  statement,  pur- 
chased the  stock  at  90  cents  on  the 


$,  and  paid  over  to  G.  in  cash  the 
purchase  money,  $4,279.  G.  who» 
was  insolvent  at  the  time,  being  in- 
debted about  $17,000,  with  less 
than  $5,000  of  assets,  absconded  that 
night  with  the  money.  Other  evi- 
dence went  to  shew  that  plaintiff  in 
fact  puurchased  the  business  at  35 
per  cent,  discount,  i.  e.,  for  $2,700, 
and  there  were  other  circumstances- 
of  suspicion. 

Held,  that  the  jury  properly  found 
the  sale  to  be  fraudulent  and  void 
under  secs.  86  and  88  of  the  Insol- 
vent Act  of  1869. 

Held  also,  that  even  if  the  plain- 
tiff were  innocent  of  wrongful  intent, 
the  sale  of  his  whole  stock-in-trade 
was  in  itself  an  act  of  bankruptcy. 
— Brooks  v.  Taylor,  443. 


'INSURANCE. 

1.  Incumbrances .] — At  the  time 
of  effecting  an  insurance  on  certain- 
property,  the  insured  erroneously 
stated  in  his  application  that  there 
was  only  an  incumbrance  for  $1000, 
whereas  there  was  a further  encum- 
brance of  $500,  whereby  the  policy 
became  liable  to  be  forfeited.  The 
$500  was  subsequently  paid  off,  and 
after  this,  and  after  the  policy  had 
expired,  the  plaintifi,  who  had  become 
the  owner  of  the  property,  applied  for- 
a new  insurance,  and  on  being  inter- 
rogated by  the  agent  as  to  the  encum- 
brances, told  him  of  the  $1,000  being 
the  only  one.  The  plaintiff,  at  the 
agent’s  suggestion,  instead  of  effecting 
a new  insurance,  took  an  assignment, 
of  the  expired  policy. 

Held,  under  these  circumstances, 
the  defendants  could  not  set  up  the 
misrepresentation  in  the  original  ap- 
plication as  to  encumbrances ; but 
that  it  was  sufficient  that  at  the  time 
of  the  plaintiff’s  insurance,  the  ap- 
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plication  was  literally  true.— Chap- 
man v.  Gore  District  Mutual  Ins. 
Co.,  89. 

2.  Interim  receipt  — Premium  — 
Payment  by  note  — Authority  of 
agent.  ] — For  the  premium  payable 
on  an  interim  insurance  on  a stock 
of  goods,  instead  of  a cash  payment, 
the  agent  received  the  note  of  the 
insured,  payable  on  the  1st  of  the 
next  month.  It  was  proved  that  the 
agent  was  authorized  to  receive  notes 
for  farm  risks,  for  which  the  com- 
pany had  a printed  form,  and  the 
note  in  question  was  filled  in  on  one 
of  these  forms.  There  was  nothing 
to  shew  that  the  agent  was  limited 
only  to  accept  cash  premiums  in  these 
cases,  and  that  in  accepting  the  note 
he  had  violated  any  express  instruc- 
tions, or  exceeded  the  limits  of  his 
authority.  He  said  his  taking  the 
note  was  a matter  of  business  between 
the  plaintiff  and  himself,  and  that  he 
had  no  instructions  from  the  com- 
pany further  than  that  they  expected 
all  premiums  to  be  remitted  on  the 
1st  of  each  month.  A nonsuit 
therefore,  which  had  been  entered  on 
the  ground  that  the  premium  had  not 
been  paid  in  cash,  was  set  aside,  and 
a new  trial  granted. — Johnson  v. 
Provincial  Ins . Co.,  113. 

3.  Beaver,  Ac.,  Insurance  Co.— 
Act  of  Incorporation — Assessments 
for  prospective  lossesI\ — The  Beaver 
Mutual  Fire  Assurance  Association, 
and  the  Toronto  Mutual  Fire  In- 
surance Company,  were  severally  in- 
corporated under  the  general  Mutual 
Act,  C.  S.  U.  C.,  ch.  52,  but  by  the 
Dominion  Act,  32-33  Yic.,  ch.  70, 
they  were  united  under  the  defen- 
dants’ name,  and  were  declared  to 
be  a body  corporate,  and  to  have, 
throughout  Canada,  all  the  powers 
Conferred  on  mutual  companies  by 


the  C.  S.  TJ.  C.,  ch.  52,  amongst 
which  was  the  right,  after  receiving 
notice,  and  ascertaining  the  fact,  of 
any  loss  by  fire,  or  after  recovery  of 
judgment  against  them  therefor,  to 
make  assessments  for  the  amount 
thereof.  Held,  that  this  did  not 
authorize  the  defendants  to  make 
assessments  for  prospective  losses. 

Held,  also,  that  the  Dominion  Act, 
32-33  Yic,  ch.  70,  must  be  deemed 
to  be  the  defendants’  Act  of  Incor- 
poration, and  that,  therefore,  the 
Ontario  Act,  36  Yic.  ch.  44,  which 
was  made  applicable  to  companies 
incorporated  under  the  Consolidated 
Act,  or  some  special  Act  of  the 
former  Province  of  Canada  or  of 
Ontario,  and  appeared  to  authorize 
an  assessment  for  prospective  losses, 
did  not  apply  to  them.  — Orr  v. 
Beaver  and  Toronto  Mutual  Ins. 
Co.,  141. 

4.  Claim  for  total  loss  only — Con- 
dition as  to  goods  damaged — Con- 
struction.^— One  of  the  conditions  of 
a policy  required  among  other  things, 
that  where  property  was  partially 
damaged  by  fire  the  insured  should 
forthwith  cause  it  to  be  put  in  as 
good  condition  as  the  case  would 
allow,  assorting  the  various  articles 
and  separating  the  damaged  from  the 
undamaged  goods,  so  that  the  dam- 
age could  easily  be  ascertained  ; and 
should  cause  a list  of  the  whole  to  be 
made,  after  which  the  amount  of  the 
damage  should  be  ascertained,  &c. 

The  declaration  on  this  policy 
alleged  a total  loss  of  the  property 
insured.  The  defendants  pleaded, 
after  setting  out  this  condition,  that 
portions  .of  the  property  were  par- 
tially damaged,  but  the  plaintiff  did 
not,  with  regard  to  it,  comply  with 
the  requirements  of  the  condition. 
The  plaintiff  replied  that  the  pro- 
perty wholly  destroyed  far  exceeded 
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in  value  the  amount  insured,  and 
that  he  sued  only  for  the  loss  there- 
on, and  not  on  the  property  partially 

destroyed. 

Held , replication  good,  for  that 
the  condition  was  not  applicable 
where  the  claim  was  only  for  goods 
wholly  destroyed. 

Held,  also,  that  the  replication  was 
not  a departure,  for  the  plain  tiff* 
under  the  declaration  for  a total  loss 
might  recover  for  a partial  one. — 
Williamson  v.  Hand-in-H and  Mutual 
Ins.  Co.,  266. 

5.  Interim  receipt — Action  on — A. 
J.  Act,  1873,  sec.  2 — Conditions  pre- 
cedent — — Corporate  seal  — Necessity 
ford\ — A declaration  on  an  interim 
receipt  for  a policy  of  insurance  set 
out  the  receipt,  signed  merely  by  the 
agent  of  the  company,  acknowledg- 
ing the  payment  of  16.50  as  the 
premium  on  an  insurance  of  $600  on 
certain  property  for  36  months,  sub- 
ject to  the  approval  of  the  head  of- 
fice, and  unless  previously  cancelled, 
to  bind  the  company  for  30  days, 
after  which  it  was  to  be  cancelled 
and  of  no  effect,  and  on  such  ter- 
mination the  insured  was  on  demand 
to  recover  back  the  premium  paid, 
less  the  proportion  for  the  time  in- 
sured. The  insurance  also  to  be  sub- 
ject to  all  the  terms  and  conditions 
of  the  Company’s  policy.  It  was 
then  averred  that  the  receipt  oper- 
ated in  law  and  in  equity  as  a valid 
insurance  to  the  extent  of  $600,  and 
unless  in  the  meantime  cancelled,  for 
the  space  of  30  days,  and  that  while 
the  insurance  was  in  full  force  the 
said  property  was  destroyed  by  fire  : 
that  the  defendants  did  not  at  any 
time,  before  the  fire  or  since,  deliver 
to  plaintiff  a policy,  or  refund  him 
the  premium  or  any  part  thereof,  or 
notify  him  of  the  determination  of 


the  board,  or  pay  him  the  insurance 
mon^y. 

Held,  that  although  under  sec,  2 
of  the  Administration  of  J ustice  Act, 
1873,  an  action  at  law  is  maintain- 
able on  an  interim  receipt,  being 
purely  a money  demand  within  ther 
meaning  of  that  section,  that  the  de- 
claration was  bad,  as  shewing  no 
contract,  or  facts  from  which  a con- 
tract may  be  inferred,  binding  upon 
this  particular  corporation,  for  under 
their  Act  of  incorporation  they  can 
only  contract  under  seal. 

Held,  also,  that  the  declaration 
contained  a sufficient  averment  of 
performance  of  conditions  precedent, 
for  the  stipulation  as  to  the  approval 
of  the  Head  Office  did  not  constitute 
a condition  precedent  to  the  insur- 
ance taking  effect,  but  merely  enabled 
the  company  to  cancel  the  insur- 
ance so  effected,  and  there  was  a suf- 
ficient averment  that  plaintiff  had 
no  notice  of  any  such  cancellation, 
and  the  conditions  of  the  policy  re- 
ferred to  could  not  be  assumed  to  be 
conditions  precedent.—  Kelly  v.  Iso- 
lated Risk  and  Farmers'  Ins.  Co.,. 
299. 

6.  Conditions — Misdescription  of 
premises — Survey  made  by  agent — 
Waiver — Further  insurance .] — U nder 
sec.  16  of  the  Administration  of  Jus- 
tice Act  of  1873  it  is  not  incumbent 
on  the  Judge  to  try  any  equitable 
issues  on  the  record  himself,  but  he 
may  direct  them  to  be  tried  by  the 
jury. 

In  an  action  on  a policy  of  insu- 
rance the  proofs  of  loss  were  not  in 
accordance  with  the  conditions  of  the 
policy,  in  that  the  magistrate’s  cer- 
tificate stated  that  the  magistrate - 
was  “ contiguous  ” instead  of  “ most 
contiguous  ” to  the  place  of  the  loss, 
and  also  omitted  to  state  that  the  in- 
sured had  sustained  loss  on  the  pro - 
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perty  insured  to  the  amount  claimed 
by  him  ; but  it  appeared  that  the 
certificate  was  in  accordance  with  a 
printed  form  furnished  to  the  insured 
for  him  to  fill  up  by  the  company’s 
agent,  as  well  as  with  the  policy  at 
first  delivered  to  the  insured,  and  in 
his  possession  when  the  fire  took 
place,  but  subsequently,  and  after  the 
loss  had  occurred,  on  the  ground  of 
a misdescription  of  the  property  in- 
sured, exchanged  for  the  policy  sued 
on ; and  the  defendants,  though  aware 
of  the  plaintiff  having  complied  with 
the  first  policy  and  of  the  mistake  as 
to  the  subsequent  one,  never  in- 
formed him,  so  that  he  might  correct 
pt,  but  laid  by  until  the  trial  when  they 
attempted  to  take  advantage  of  it. 

Held , that  under  these  circum- 
stances the  defendants  could  not  avail 
themselves  of  the  mistake. 

By  one  of  the  conditions  on  the 
policy  it  was  provided  that  if  an 
agent  should  fill  up  the  application 
he  should  be  deemed  to  be  the  agent 
for  that  purpose  of  the  insured,  and 
not  of  the  company,  “ but  the  com- 
pany will  be  responsible  for  all  sur- 
veys made  by  their  agents  person- 
ally.” 

Tn  this  case  one  M.,  a previous 
owner  of  the  property,  at  the  agent’s 
request,  filled  in  the  application,  and 
on  its  being  read  over  to  the  insured 
he  objected  to  the  distances  stated  of 
the  contiguous  buildings.  The  agent, 
who  had  previously  visited  the  pre- 
mises, then  undertook  to  go  and 
measure  the  distances  himself  and 
see  that  the  application  was  correct 
before  forwarding  it.  The  insured 
thereupon  signed  the  application,  and 
the  agent,  in  forwarding  the  applica- 
tion to  the  head  office,  wrote  in  re- 
ference to  the  risk,  but  such  letter 
was  not  produced  at  the  trial. 

Held , that  what  the  agent  under- 
took to  do  would  constitute  a survey 


within  the  meaning  of  the  proviso, 
and  that  the  agent  must  be  presumed 
to  have  made  it,  so  as  to  render  the 
company  responsible. 

It  was  proved  that  the  plaintiff 
had  mailed  to  the  company  notice  of 
a further  insurance,  which  the  jury 
found  that  they  had  received,  and 
they  had  not  within  two  weeks  there- 
after notified  the  insured  of  their 
dissent : Held,  that  under  36  Vic. 
ch.  44,  sec.  38,  O.,  they  must  be 
deemed  to  have  assented  to  it. 

The  condition  as  to  proof  of  loss 
required  a certificate  from  the  magis- 
trate most  contiguous  to  the  place  of 
fire  : Held,  that  the  learned  J udge  at 
the  trial  correctly  ruled,  under  36 
Vic  ch.  44,  sec.  33,  O.,  that  the  re- 
quirement of  a literal  compliance 
with  this  condition  was  not  just  and 
reasonable.  , 

Remarks  upon  the  defendants’  con- 
duct in  setting  up  a most  unjust  de- 
fence against  an  apparently  righteous 
claim . — Shannon  v . H astings  M utual 
Fire  Ins.  Go,.  380. 

7.  Notice  of  further  insurance — 
Proof  of  loss — Waiver — 38  Vic.  ch. 
65 — 36  Vic.  ch.  44,  secs.  37,  38,  0.] 
— In  an  action  on  a cash  premium 
policy  in  the  defendants’  company,  it 
appeared  that  the  insured,  after  in- 
suring with  the  defendants,  effected 
insurances  in  other  companies  with- 
out notifying  the  defendants  in  writ- 
ing, as  required  by  the  36  Vic.  ch. 
44,  sec.  37,  and  by  the  by-laws  en- 
dorsed on  the  policy.  After  the  fire 
the  insured,  on  the  19th  of  January, 
1875,  furnished  the  company’s  local 
agent  with  proof  papers  of  the  loss, 
which  contained  a certificate  of  the 
further  insurances,  and  the  defend- 
ants objected  to  their  sufficiency, 
saying  nothing,  however,  as  to  the 
further  assurances.  On  the  30th,  on 
receiving  a reply  from  the  agent. 
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they  again  wrote  to  him  that  in  con- 
sequence of  the  failure  of  the  assured 
to  send  the  proper  proof,  as  also  to 
notify  the  company  of  the  further  in- 
surances, the  policy  was  forfeited. 

Held,  that  36  Yic.  ch.  44,  secs. 
37-38,  applied  to  all  policies  issued 
by  mutual  companies,  cash  premium 
as  well  as  mutual. 

Held , also,  that  under  this  Act, 
and  the  by-laws,  the  notice  of  the 
further  insurances  must  be  before  the 
loss  occurs,  and  that  the  notification 
here  given  was  clearly  insufficient. 

Held , also,  that  the  38  Yic.  ch. 
65,  sec.  1,  O.,  would  not  deprive  the 
defendants  of  their  right  to  insist  on 
the  forfeiture  for  this  cause,  for  their 
objection  was  not  to  the  proofs  of 
loss. — Fair  v.  Niagara  District  Mu- 
tual Fire  Ins.  Co .,  398. 

8.  Misstatement  as  to  title,  and 
incumbrances  — Divisibility.  ] — The 
plaintiffs  employed  One  R.,  an  in- 
surance broker,  in  no  way  connected 
with  the  defendants,  to  effect  an  in- 
surance on  their  building  and  stock, 
informing  him  of  there  being  in- 
cumbrances to  a large  amount  on 
the  building  ; and  they  signed  a form 
of  application  in  blank,  and  handed 
it  to  R.,  who  filled  in  the  applica- 
tion, except  as  to  incumbrances, 
which  he  left  in  blank.  R.  then 
applied  to  one  G.,  who  also  acted  as 
a broker,  and  was  in  no  way  con- 
nected with  the  defendants  ; and  G. 
submitted  the  application  to  defend- 
ants’ local  agent,  who  accepted  the 
risk,  and  received  the  premium.  The 
agent  then  forwarded  the  application 
to  the  head  office  for  approval,  who 
returned  it  to  him  for  information  as 
to  the  incumbrances.  The  agent  then 
applied  to  G.,  who  referred  to  R. 
R.  having  tried,  but  failed  to  find 
the  plaintiff,  stated  to  G.  that  there 
were  none,  and  G.  then  tore  up  the 


application,  and  filled  in  another  one, 
stating  that  there  were  no  incum- 
brances, and  signed  the  plaintiffs’ 
name  to  it.  This  he  handed  to  the 
agent,  and  on  it  the  policy  issued. 
It  was  also  proved  that  after  the 
issuing  of  the  policy  the  plaintiffs 
effected  a further  incumbrance  on 
the  land,  but  did  not  notify  defen- 
dants. The  plaintiffs  having  sued 
defendants  on  the  policy,  which  pro- 
vided that  if  the  assured  was  not 
the  sole  and  unconditional  owner  of 
the  property  insured,  unless  the  true 
title  was  expressed  therein,  the  policy 
should  be  void. 

Held , that  they  could  not  recover. 

Per  Hagarty,  C.  J. — The  plain- 
tiffs enabled  R.  to  deceive  the  de- 
fendants by  entrusting  him  with  the 
business,  and  they  could  not  claim 
the  benefit  of  an  insurance  obtained 
by  him,  without  being  liable  for  his 
false  statement,  on  the  faith  of  which 
it  was  effected. 

Per  Gwynne,  J.,  qucere , whether, 
under  the  circumstances,  the  un- 
authorized and  false  statement  in- 
serted by  G.  in  the  application,  made 
without  the  plaintiffs’  authority, 
could  be  considered  as  the  plaintiffs. 

Held , also,  that  the  policy  was  not 
divisible  as  to  the  real  and  personal 
property,  but  was  altogether  avoided. 
— Samo  et  al  v.  Gore  District  Mutual 
Ins.  Co.,  405, 

9.  Notice  of  additional  insurance — 
Dissent  by  company  — Computation 
of  time — 36  Vic.  ch.  44,  0 .,  secs.  37— 
38  — Construction  of. ] — A policy 
avoided  under  sec.  37  of  36  Yic.  ch. 
44,  O. , for  want  of  the  assent  of  the 
company  to  an  additional  insurance 
in  the  manner  prescribed,  is  revived 
under  sec.  38,  and  the  company  are 
deemed  to  have  assented  to  the  ad- 
ditional insurance,  if,  after  notice 
of  such  insurance,  the  two  weeks 
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allowed  by  that  section  for  the  com- 
pany to  signify  their  dissent  are 
allowed  to  elapse  without  such  dis- 
sent ; but  during  the  two  weeks  the 
assured  remains  in  the  same  position 
as  at  the  time  of  effecting  the  addi- 
tional insurance,  and  should  a loss 
occur  during  such  interval,  he  cannot 
recover. 

Held,  that  in  computing  the  two 
weeks,  the  day  of  the  receipt  of  the 
notice  is  excluded,  so  that  where  a 
notice  was  given  on  the  5th  July 
and  the  fire  occurred  on  the  19th, 
the  time  had  not  expired;  and, 
semble,  the  notice  must  be  received 
by  the  company,  and  not  by  their 
local  agent. 

In  this  case  R.,  who  had  insured 
on  the  20th  of  April,  1875,  in  de- 
fendants’ company,  on  the  1st  May, 
effected  an  additional  insurance  in 
the  Stadacona  Company,  and  on  the 
5th  July  posted  a notice  to  defend- 
ants’ local  agent,  informing  him  of 
the  fact,  which  was  received  by  the 
local  agent  on  the  8th,  and  on  the 
•same  day  forwarded  to  the  head  office, 
where  it  was  received  on  the  1 0th  ; 
and  on  the  20th,  and  after  notice  of 
the  loss,  they  notified  the  insured 
that  they  dissented  to  the  additional 
insurance  and  had  cancelled  their 
policy. 

Held,  that  the  notice  was  within 
the  time  allowed,  and  that  the  policy 
was  forfeited. 

The  notice  also  notified  defendants 
of  the  intention  of  the  insured  to 
effect  an  additional  insurance  in  the 
Beaver  and  Toronto  Mutual  Insu- 
rance Company,  and  the  insured, 
before  the  expiration  of  the  fourteen 
days,  and  without  any  further  notice 
to  defendants,  effected  such  insur- 
ance. Held , that  this  also  avoided 
the  policy. 

Quaere,  as  to  the  effect  of  a notice 
81 — YOL.  XXVI  C.P. 


of  the  intention  to  effect  a further 
insurance. — McCrea  v.  Waterloo  Mu- 
tual Ins.  Co.,  431. 

1 0.  Policy  of  insurance  — Over- 
valuation— C onditions — Construction 
o/.] — The  first  and  second  conditions 
endorsed  on  a policy  declared  that  it 
was  issued  on  the  faith  of  the  state- 
ments in  the  application,  and  on  the 
plan  shewing  the  situation  of  the 
property,  and  of  all  buildings  or 
combustible  materials  within  100 
feet  of  it,  being  in  all  respects  accu- 
rate and  true,  and  containing  all  the 
information  required  to  enable  the 
company  to  judge  of  the  nature  and 
extent  of  the  risk  and  of  the  interest 
of  the  insured  in  the  property ; and 
that  if  in  such  application  or  plan,  or 
in  any  written  notice  to  the  company 
respecting  any  change  in  the  nature 
of  the  risk,  there  should  be  any  un- 
true or  inaccurate  statement,  whether 
intentional  or  not,  the  policy  should 
be  void.  The  sixteenth  condition, 
after  providing  that  payment  of 
losses  should  be  made  in  sixty  days, 
and  that  any  difference  touching  any 
loss,  should,  if  the  company  should 
so  require,  be  settled  by  arbitration, 
and  that  the  company  should  have 
the  option  of  replacing  any  pro- 
perty burned,  proceeded,  “ In  case 
of  loss,  if  the  property  insured  be 
found  by  arbitration  or  otherwise  to 
have  been  overvalued  in  the  survey 
and  description  on  which  this  policy 
is  founded,  the  company  shall  be  held 
liable  only,  although  there  may  have 
been  no  fraud,  for  such  proportion  of 
the  actual  value  as  the  amount  in- 
sured bears  to  the  value  given  in  the 
application  for  the  insurance  effected 
by  this  policy.” 

Held,  reversing  the  judgment  of 
the  Court  below,  that  the  statements 
mentioned  in  the  first  and  second 
conditions  had  no  reference  to  over- 
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valuation,  which  was  provided  for 
only  by  the  sixteenth  condition. 

Qucere,  whether,  if  the  earlier  con- 
ditions alone  had  been  inserted,  they 
would  have  covered  statements  as  to 
value. — Williamson  v.  Commercial 
Union  Ins.  Co.,  (in  appeal),  591. 


INTERIM  RECEIPT. 

Premium  on — Payment  by  note — - 
Authority  of  agent.] — See  Insurance, 

2. 

Action  on — Administration  of  Jus- 
tice Act,  1873,  sec.  2 — Conditions ; 
precedent—  G orporate  seal — Necessit  y 
for. J — See  Insurance,  5. 


INTERPLEADER. 

Garnishee  proceeding  s-Rival  claim- 
ants for  debt.\ — See  Attachment  of 
Debts. 

Claim  to  goods  seized — Right  of 
bailiff  to  sell  goods  and  issue  inter- 
pleader for  proceeds .] — See  Division 
Courts. 


JOINT  STOCK  COMPANY. 
See  Corporations. 


JUDGE. 

In  insolvency  — Exercise  of  dis- 
cretion— Refusal  to  interfere  with.]  — 
See  Insolvency,  2, 

Sitting  for  full  Court — Days  of 
sitting — Appeals  — Practice — Cham- 
bers,.] — See  Rules  of  Court,  p,  557. 


JUDGMENT. 

Arrest  of.]— See  Defamation. 
See  Corporations. 


JUDGMENT  CREDITOR. 

Action  by  against  stockholder  for 
unpaid  stock.] — See  Corporations. 

See  Attachment  of  Debts. 


JURY. 

Necessity  for  special,  under  Insol- 
vent Act  of  1869 — Trial  by  common 
jury— Mistrial.] — See  Insolvency,  1. 

Equitable  issues — Trial  by.] — See 
Insurance,  6. 


KNOWLEDGE. 

Of  note  being  insufficiently  stamped 
— When  first  acquired  — Affixing 
double  duty.] — See  Bills  of  Ex- 
change and  Promissory  Notes,  1. 


LAND. 

Purchase  by  railway — Action  for 
dower.] — See  Dower. 

Divisibility  of  insurance  on  land 
and  goods.] — See  Insurance,  8. 

LAND,  SALE  OF. 

See  Sale  of  Land. 

LANDLORD  AND  TENANT. 

1.  Leo.se — Covenant  to  take  care  of 
trees — Construction.] — A covenant  in 
a lease  that  the  lessee  will  “take  proper 
care  of  the  fruit  trees,”  prima  facie 
only  applies  to  the  trees  planted  and 
growing  on  the  premises  at  the  time 
the  lease  is  executed. 

Semble , that  it  would  not  apply  to 
trees  planted  by  the  lessor  under  a 
verbal  agreement  subsequent  to  the 
execution. 
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If  before  the  lease  was  executed  it 
was  expressly  agreed  that  the  trees 
to  be  afterwards  planted  by  the  lessor 
should  be  included  in  the  covenant, 
and  upon  that  understanding  they  are 
planted  : Semble,  that  the  covenant 
might  be  held  to  apply  to  them ; but 
that  such  agreement  must  be  estab- 
lished by  the  lessor  by  undoubted 
testimony.  — Crozier  v.  Tabb  et  al. 
369. 

2.  Agreement  to  work  farm  on 
shares  — Right  to  distrain.\  — The 
defendant,  who  owned  a farm,  agreed 
with  the  plaintiff  to  work  it  on  shares, 
each  of  them  supplying  one-half  the 
seed  and  labour,  and  to  have  half  the 
profits,  the  plaintiff  to  pay  $60  for 
implements,  and  $160  annually  ; but 
the  plaintiff  was  not  placed  in  posses- 
sion of  any  distinct  portion  of  the 
farm,  the  parties  being  equally  in 
possession  of  the  whole. 

Held , that  there  was  no  lease  created 
between  the  parties,  and  that  the  $1 60 
was  not  rent  for  which  the  defendant 
could  distrain.- — Oberlin  v.  McGregor , 
460. 

Claim  for  rent — Execution  against 
goods-Duty  of  sheriff. ]-See  Sheriff. 

Distress — Proviso  as  to  improve- 
ments— Distress  off  demised  premises 
— Evidence-Nonsuit.]- See  Distress. 

Trover — Conversion] — See  Trover. 


LEASE. 

See  Landlord  and  Tenant. 


LETTERS  PATENT. 
See  Patents  of  Invention. 

LIBEL  AND  SLANDER. 
See  Defamation. 


LICENSE. 

To  use  patent  of  invention — Neces- 
sity Jor  being  by  deed.] — See  Patents 
of  Invention. 

LIFE  INSURANCE. 

See  Insurance. 

LIQUORS,  SALE  OF. 

See  Temperance  Act  cf  1864. — 
Sale  of  Goods,  1 . 


MAGISTRATE. 

Contiguous  to  place  of  loss — Rea- 
sonable condition.] — See  Insurance, 
6. 

MALICIOUS  PROSECUTION. 

Reasonable  a,nd  probable  cause — 
Nonsuit.] — The  defendant  having 
lost  a pig,  and  bond  fide  believing 
one  subsequently  found  in  the  pos- 
session of  one  C.  to  be  his,  and  that 
it  had  been  stolen  by  the  plaintiff  and 
one  D.,  caused  proceedings  to  be  in- 
stituted against  them  for  stealing  it. 
On  the  hearing  of  the  charge  the 
magistrate,  instead  of  merely  satis- 
fying himself  as  to  whether  a prima 
facie  case  was  proved,  entered  fully 
into  the  question  of  the  guilt  and 
innocence  of  the  prisoners,  and  re- 
ceived the  evidence  of  one  W.  and 
his  family  to  prove  that  W.  had 
raised  and  sold  the  pig  to  them,  and 
dismissed  the  charge.  Defendant, 
being  afterwards  informed  by  C.  of  a 
previous  statement  made  by  W., 
shewing  his  evidence  to  be  false,  and 
believing  he  was  merely  trying  to 
screen  the  prisoners,  and  was  equally 
guilty  with  them,  consulted  with  the 
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County  Attorney,  and  acting  upon 
his  advice  caused  proceedings  against 
the  plaintiff,  D.,  and  W.,  upon  which 
they  were  indicted,  tried,  and  ac- 
quitted. The  learned  J udge,  how- 
ever, was  of  opinion,  and  so  endorsed 
on  the  indictment,  that  the  evidence 
justified  and  shewed  reasonable  and 
probable  cause  for  the  charge. 

Held,  Hagarty,  C.  J.,  doubting, 
that  in  an  action  for  malicious  pro- 
secution a nonsuit  was  properly  en- 
tered, for  that  the  facts  shewed  rea- 
sonable and  probable  cause,  which 
was  not  disproved  by  laying  the 
second  charge,  under  the  circum- 
stances, after  the  dismissal  of  the 
first. — Rice  v.  Saunders,  27. 


MARRIED  WOMAN. 

See  Husband  and  Wife. 

MASTER. 

Discretion  of- — Appeal  from , on 
matter  of  taxation — Commission .] — 
See  Costs. 


MASTER  AND  SERVANT. 
See  Seduction. 

MEMORANDA. 

249,  586. 


MILITIA. 

Officer  of  army  holding  appoint- 
ment in — Exemption  from  taxation.  ] 
- — See  Assessment,  2. 


MISDIRECTION. 

New  trial,  ] — Held,  that  misdirec- 
tion, where  no  substantial  wrong  or 
miscarriage  is  occasioned  thereby, 
under  sec.  34  of  the  Administration 
of  Justice  Act  of  1874,  forms  no 
ground  for  a new  trial. — Reid  v. 
McDonald,  147. 

MISNOMER. 

Designation  of  municipal  corpora- 
tions,.] — See  Temperance  Act  of 
1864. 


MISREPRESENTATION. 

On  sale  of  goods .] — See  Sale  of 
Goods,  1. 


MISSTATEMENT. 

In  application  for  insurance,  as  to 
title  and  incumbrances, ] — See  Insu- 
rance, 1,  8. 


MISTAKE. 

In  notice  of  assessment — Effect 
of  ] — See  Assessment,  1. 

See  Banks,  1. 


MISTRIAL. 

Under  Insolvent  Act  of  1869 — Ne- 
cessity for  special  jury — Trial  by  com- 
mon jury.] — See  Insolvency,  1 . 

MITIGATION  OF  DAMAGES. 

Evidence  in.]  — See  Sale  of 
Goods,  2. 

MONEY  DEMAND. 

A.  J.  Act  1873,  sec.  2 — Construc- 
tion of.]— See  Insurance,  5. 


MISDESCRIPTION. 

Of  premises I] — See  Insurance,  6. 
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MUNICIPAL  BONUSES. 

In  aid  of  railways — Power  of 
provisional  directors  to  obtain .] — See 
Railways,  3. 


MUNICIPAL  CORPORATIONS. 

Designation  of] — See  Temperance 
Act  of  1864. 

See  Ways 

MUTUAL  INSURANCE. 

See  Insurance. 

NEGLIGENCE. 

Accident — Vessel — Defective  hatch- 
way.]— Across  the  hatchway  of  de- 
fendant’s vessel  there  was  a string- 
beam  fastened  by  a cleat  for  the 
support  of  the  hatch,  and  the  men 
in  descending  the  hatch  to  trim  or 
load  the  vessel,  used  to  swing  down 
it,  holding  on  either  by  the  beam 
or  the  combings  of  the  hatch.  The 
plaintiff,  engaged  as  a hand  on 
board,  while  descending  the  hatch 
rested  his  whole  weight  on  the  beam, 
and  the  cleat  happening  to  be  loose 
or  out,  he  was  thrown  down  and  in- 
jured. There  was  no  proof  of  know- 
ledge either  in  defendant  or  the 
master  of  the  vessel  of  any  defect, 
or  any  defective  construction  or  un- 
soundness of  material,  nor  was  it 
shewn  when  or  how  the  cleat  came 
out. 

Held. , that  there  was  no  evidence 
of  negligence  in  defendant  so  as  to 
render  him  liable,  and  a nonsuit  was 
upheld. — Jarvis  v.  May , 523. 

See  Ways,  1,  2,  3. 


NEW  TRIAL. 

Administration  of  Justice  Act , 
1874,  sec.  34.] — Held , that  misdirec- 
tion, where  no  substantial  wrong  or 
miscarriage  is  thereby  occasioned,, 
under  sec.  34  of  the  Administration 
of  J ustice  Act,  1874,  forms  no  ground 
for  a new  trial. — Reid  v.  McDonald , 
147. 

Motion  for — Shorthand  writer's 
notes — Fees.] — See  Rules  of  Court, 
p.  252. 

See  Railways,  1 — Sale  of  Land,  4. 


NISI  PRIUS. 

Agreement  of  counsel  for  entry  of 
verdict  — Right  to  repudiate  before 
entry  of] — See  Counsel. 


NONJOINDER. 

Of  parties — Absence  of  plea  in 
abatement.] — See  Contract,  2. 


NOTICE. 

Of  assesssment  — Mistake  in  — 
Effect  of.] — See  Assessment,  1. 

When  first  acquired — Insufficient 
stamps — Whether  plea  constitutes:] — 
See  Bills  of  Exchange  and  Pro- 
missory Notes,  1. 

Of  additional  insurance — Dissent 
by  company — Computation  of  time.] 
— See  Insurance,  9. 

Of  further  insurance — Sufficiency 
of- — Assent  to .] — See  Insurance,  6, 7. 

Of  intention  to  use  probate — State- 
ment of  wrong  Surrogate  Court — 
Computation  of  time.]  — See  Evi- 
dence, 2. 
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Of  publication  of  by-law  under 
Temperance  Act  of  1864 — Sufficiency 
of] — See  Temperance  Act  of  1864. 

Highways  — Obstruction .]  — See 
Ways,  2 . 


OATH. 

Action  for  perjury — Necessity  of 
averring  oath  taken  in  judicial  pro- 
ceeding.] — See  Defamation. 


OVERVALUATION. 

In  application  for  insurance — Con- 
tradictory conditions  —Construction 
of] — See  Insurance,  10. 


PAROL  EVIDENCE. 
See  Guarantee. 


PARTIAL  LOSS. 

Recovery  for,  where  claim  for  total.] 
See  Insurance,  4. 


PARTNERSHIP. 

Assignees  of  joint  and  separate 
creditors — Right  of  to  insolvent  estate.] 
—See  Insolvency,  2. 

See  Contract,  2. 


PART-OWNERS. 

See  Contract,  2. 


PASS  BOOK. 

Credit  given  in , of  note  p>ayable  at 
maker’s  and  payee’s  bank — Right  to 
revoke.] — See  Banks,  1. 


PATENT  RTGHT. 

Assignment  of] — See  Patents  of 
Invention. 


PATENTS  OF  INVENTION. 

Patent  right — Assignment — Agree- 
ment to  assign— C onstruction  of- — 
Preparation  and  tender  of  assign- 
ment.]— The  declaration  alleged  that 
the  defendant  being  the  inventor  and 
patentee  in  Canada  of  a certain  buggy 
seat  called  “ Daniel  Conboy’s  turn- 
down seat,”  agreed  to  permit  the  plain- 
tiff for  fifteen  years  from  the  8th  Feb- 
ruary, 1875,  to  have  the  exclusive 
right,  privilege,  and  liberty  of  making, 
constructing,  and  using,  in  the  County 
of  Wellington,  the  right  to  manufac- 
ture and  sell  the  said  patent  article  : 
to  give  the  plaintiffs  the  privilege  of 
selling  it  in  the  Province  of  Ontario ; 
and  to  prepare,  execute,  and  deliverto 
the  plaintiffs  a proper  and  sufficient 
deed  of  assignment  of  the  said  patent 
invention,  capable  of  being  registered 
in  the  patent  office,  pursuant  to  the 
statute  in  that  behalf,  and  sufficient 
to  empower  the  plaintiffs  to  make  and 
sell  the  said  patent  invention  as  afore- 
said. The  breach  alleged  was,  that 
defendant  did  not  deliver  such  deed, 
but  refused  to  do  so. 

The  defendant  pleaded  that  the 
agreement  was  in  writing,  and  set  it 
out  verbatim.  By  it  the  defendant 
granted  and  sold  to  the  plaintiffs  for 
fifteen  years  from  the  8th  of  February, 
1875,  the  exclusive  right  and  privilege 
of  making,  constructing,  and  using, 
and  vending  to  others  to  be  used,  the 
invention  specified,  to  any  one  in  the 
County  of  Wellington,  and  granted 
to  them  the  privilege  of  selling  the 
pa, tent  article  in  any  part  of  Ontario, 
“ and  bind  myself  to  forward  to  them 
the  proper  deed  of  invention.” 

Held , on  demurrer,  that  the  plea 
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was  bad,  for  that  the  agreement  as 
alleged  in  the  declaration  was  a valid 
one,  and  that  the  written  agreement 
set  out  supported  the  declaration. 

As  to  the  various  objections  alleged: 
Held , 1.  That  a contract  to  give  such 
an  assignment  need  not,  under  35 
Vic.  ch.  26,  D.,  be  in  writing,  though 
the  assignment  itself  must  ; and  that 
if  a writing  were  required  the  decla- 
ration need  not  aver  but  would  be 
. held  to  import  it.  2.  That  the  agree- 
ment was  not  for  a mere  license,  and 
need  not  be  by  deed.  3.  That  the 
defendant  was  bound  under  the  agree- 
ment to  do  whatever  was  necessary 
to  entitle  the  plaintiffs  to  hold  and 
enjoy  the  rights  assigned  or  intended 
to  be  ; and  therefore  to  execute  and 
deliver  a proper  deed  which  could  be 
registered.  4.  That  he  was  bound 
also  to  prepare  such  deed. — Dalgleish 
et  al.  v.  Conboy,  254. 


patrons'. 

Meaning  of — Partners  or  part- 
owners - — Cheese  factory .] — See  CON- 
TRACT, 2. 


PAYMENT. 

What  constitutes.] — See  Banks,  1. 

Refusal  of  by  bank  of  cheque — 
Previous  cheques  drawn — Equitable 
assignment — Pleading.]  — See  Banks, 

2. 

By  stockholder  to  trustee  of  unpaid 
stock — Action  by  judgment  creditor.] 

■ — See  Corporations,  1. 

Of  premium  on  interim  receipt  by 
note — Authority  of  agent.]— See  In- 
surance, 2. 


PLEADING. 

A vermentin,  ofwritteninstrument.] 
—Where  to  the  validity  of  an  agree- 
ment it  is  necessary  that  it  should  be 
in  writing,  it  need  not  be  so  averred 
in  pleading,  but  it  is  sufficient  if 
proved  in  evidence. — Kilroy  v.  Sim- 
ians, 281. 

Agreement.] — Held , that  in  an  ac- 
tion for  breach  of  an  agreement  to 
execute  a deed  of  assignment  of  a 
patent  right,  the  declaration  need 
not  aver  the  agreement  to  be  in  wri- 
ting, for  if  a writing  be  necessary,  it 
will  be  presumed. — Dalgleish  et  al. 
v.  Conboy , 254. 

Plea  of  insufficient  stamps  — 
Whether  constitutes  notice.]  — See 
Bills  of  Exchange  and  Promissory 
Notes,  1. 

Sci.fa.  against  shareholders — De- 
murrer— Practice.] — See  Corpora- 
tions, 2. 

See  Banks,  2 — Bills  of  Ex- 
change and  Promissory  Notes,  2 
— Contract,  2 — Defamation — In- 
surance, 4,  5— Patents  of  Inven- 
tion— Sale  of  Land,  2 — Water 
and  Watercourses. 

POLICY  OF  INSURANCE. 

See  Insurance. 

POSSESSION. 

Of  goods — Change  of — Bill  of  sale.] 
— See  Division  Courts. 

Of  goods — Sufficiency  of] — See 
Sale  of  Goods,  i. 

See  Sale  of  Land,  1. 


PERJURY. 

See  Defamation. 
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PREMISES. 

Misdescription  of  in  application 
jor  insurance  — Survey  made  by 
agent — Waiver.] — See  Insurance,  6, 

PREMIUM. 

On  interim  receipt — Payment  by 
note — Authority  of  agent.]— See  In- 
surance, 2. 


PRICE. 

Of  goods — Action  for — Damages 
previously  recovered  for  breach  of 
warranty — Evidence  in  mitigation .] 
— See  Sale  of  Goods,  2. 

PRINCIPAL  AND  AGENT. 

See  Contract,  1 — Insurance,  2. 

PRINCIPAL  AND  SURETY. 

See  Guarantee. 

PROBATE. 

Notice  of  intention  to  use — Suffi- 
ciency of] — See  Evidence.  2. 


PROMISE. 

Want  of  consideration  therefor — 
Entering  npon  performance  of  agree- 
ment.]— See  Contract,  1. 


PROMISSORY  NOTES. 

See  Bills  of  Exchange  and 
Promissory  Notes. 

PROOFS  OF  LOSS. 

See  Insurance,  6,  7. 


PROPERTY  PASSING. 

See  Sale  of  Goods,  3. 


PROSPECTIVE  LOSSES. 

Assessments  for — Beaver  Ac.  Ins „ 
Co.] — See  Insurance,  3. 

PROVISIONAL  DIRECTORS. 

Poivers  of] — See  Railways,  3. 

PUBLIC  SCHOOLS. 

Union  of  sections  in  different  town- 
ships— Power  to  form — 37  Vic.  ch. 
28,  0.] — Held , that  under  the  Pub- 
lic School  Act  of  1874,  37  Vic.  ch. 
28,  O , no  power  is  given  for  the 
formation  of  a union  school  section 
out  of  sections  in  different  townships. 

Where,  therefore,  such  section 
was  formed  and  a rate  levied  therein, 
for  which  the  plain tifl’s  goods  were 
seized : Held , that  such  rate  was 
illegal,  and  the  plaintiff  entitled  to 
succeed  in  replevin. — Halpin  v.  Col- 
der, 501. 

PUBLICATION. 

Of  by-law — Requisition — Notice 
of  — Sufficiency  of] — See  Temper- 
ance Act  of  1864. 

QUEEN’S  COUNSEL. 

Appointment  of,  249. 


RAILWAYS. 

1.  II.  W.  Co. — Liability  to  make 
farm  crossings — Obstruction  to  high- 
way — Special  damage — 14  A 15  Vic. 
ch.  51,  sec.  13 — C.  S.  C.,  ch.  66,  sec. 
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13.]— Under  14  & 15  Vic.  ch.  51, 
sec.  13,  railway  companies  were  re- 
quired to  erect  and  maintain  fences 
on  each  side  of  the  railway  with 
openings,  or  gates,  or  bars  therein 
“and”  farm  crossings,  &c.,  for  the 
use  of  the  adjoining  proprietors  ; 
but  on  the  consolidation  of  this  Act 
in  Consol.  Stat.  C.  ch.  66,  sec.  13, 
the  clause  was  changed  by  requiring 
the  company  to  erect  and  maintain 
fences,  &c.,  “ at”  farm  crossings. 

Held , that  the  substitution  of  the 
word  at  in  the  Consol.  Act  for  the  word 
and  in  the  former  Act,  varied  the 
liability  of  railway  companies,  and 
imposed  no  duty  upon  defendants, 
who  were  incorporated  by  31  Vic. 
ch.  41,  to  make  farm  crossings. 

The  second  count  alleged  that  the 
plaintiff  owned  lands  adjoining  an 
original  allowance  for  road  which  the 
defendants’  railway  crossed,  and  that 
afterwards  the  municipal  council 
opened  the  said  allowance,  but  defen- 
dants obstructed  it  by  fences  across 
the  same  without  making  any  cros- 
sing, &c.  It  was  alleged  as  special 
damage  and  proved  that  this  was  the 
only  communication  between  the 
plaintiffs  and  the  town  line,  and  the 
plaintiff  was  precluded  from  egress 
from  his  residence  and  a portion  of 
his  farm  to  the  said  town  line,  and 
was  thereby  prevented  from  carrying 
to  market  the  products  of  that  por- 
tion of  his  said  farm,  and  also  that 
certain  cordwood  and  valuable  bark, 
which  was  subsequently  destroyed 
by  fire  and  rendered  useless. 

Held,  that  this  was  sufficient  special 
damage  to  enable  plaintiff  to  recover 
and  that  defendants  clearly  had  no 
right  to  obstruct  the  highway  after 
it  had  been  opened;  but  the  jury 
having  disagreed  a new  trial  was 
granted  to  enable  the  facts  to  be 
found.  — j Brown  v.  Toronto  and 
Nipissing  R.  W.  Co.,  206. 

82 — VOL.  xxvi  c.p. 


2.  Garnishee  summons  against  JR. 
W.  Co. — “ Live  and  carry  on  busi- 
ness”— 32  Vic.  ch.  23,  sec.  7,  0. — 
Imp.  Act  9-10  Vic.  ch.  95,  sec.  60' 
— Construction .]  — Held,  following 
Ahrens  v.  McGilligat,  23  C.  P.  171, 
that  a railway  company  does  nob 
“ live  and  cany  on  business,”  within 
the  meaning  of  32  Vic.  ch.  23,  sec. 
7,  O.,  at  any  other  place  than  its 
head  office  at  which  its  business  is 
carried  on. 

Held,  also,  that  the  fact  of  the 
railway  company  having,  in  addition 
to  its  local  station,  a factory  for  the 
making  and  repair  of  the  rolling 
stock  used  onHhe  road,  and  employ- 
ing a number  of  workmen  therein, 
did  not  bring  such  place  within  the 
section. 

The  Imp.  Act  9-10  Vic.  ch.  95,, 
sec.  60,  commented  on. — W estover  v. 
Turner,  Grand  Trunk  R.  W.  Co.,. 
Garnishees,  510. 

3.  Railway  company — Provisional 
directors  — Power  of  — Municipal 
bonuses  — Remuneration  for  services 
— 36  Vic.  ch.  70.  O. — Consol.  Stat. 
C.,  ch.  66,  sec.  46.] — The  plaintiff, 
one  of  the  provisional  directors  of 
defendants’  company,  named  as  such, 
with  his  assent,  in  their  Act  of  in- 
corporation, 36  Vic.  ch.  70,  O.,  was 
without  resigning  this  office,  appointed 
at  a meeting  of  the  provisional  direc- 
tors, “ provisional  secretary  and 
treasurer,”  and  to  act  in  conjunction 
with  a committee  then  appointed  in 
procuring  municipal  aid  ; and  he 
acted  in  such  capacity,  and  was  chiefly 
instrumental  in  procuring  the  passage 
of  the  municipal  by-laws  for  bonuses 
in  aid  of  the  railway.  The  under- 
standing was,  that  he  should  be  well 
paid,  but  no  sum  was  specified. 

Held,  that  plaintiff  continued  a 
director  and  trustee  under  the  statute 
for  certain  specified  purposes,  and 
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could  not  recover  for  services  ren- 
dered in  matters  unauthorized  there- 
by, and  beyond  the  powers  and  duties 
of*  the  provisional  directors. 

Held,  also,  that  the  employment 
of  the  plaintiff  for  such  a purpose, 
was  beyond  the  power  or  duties  of 
the  provisional  directors,  who  have 
not  the  full  powers  of  directors 
elected  by  the  shareholders. — Michie 
v.  Erie  and  Huron  E.  W.  Co.,  566. 

Bill  of  exchange — Acceptance  by 
officer  oj  the  company  — Personal 
liability .] — See  Bills  of  Exchange 
and  Promissory  Notes,  3. 

Lands  purchased  by — A ction  for 
dower. ] — See  Dower. 


RATE. 

School — Illegality  of] — NeePuBLic 
Schools. 

REASONABLE  CONDITIONS. 
See  Insurance,  6. 


REASONABLE  AND  PROBA- 
BLE CAUSE. 

. See  Malicious  Prosecution. 


RECEIPT. 

Interim.] — See  Insurance,  2,  5. 


REGISTRARS. 

Fees — Exhibiting  original  instru- 
ment—Abstract  index — Abstract  of 
title — 31  Vic.  ch.  20  secs.  20,  70,  sub- 
secs.  2,  11.] — On  an  application  at  a 


registry  office  to  see  the  registration 
of  a deed  the  applicant  gave  the 
names  of  the  party  to  the  deed  and 
the  lot  described  therein,  and  was 
shewn  the  original  registered  instru- 
ment : 

Held , that  there  was  a sufficient 
description  given  to  enable  the  Reg- 
istrar to  find  the  required  deed  with- 
out giving  the  number  of  the  regis- 
tration ; and  that  under  32  Vic.  20, 
sec.  70,  sub-sec.  11,  the  fee  for  ex- 
hibiting such  original  instrument  was 
only  ten  cents. 

Semble,  that  under  sec.  20  the 
Registrar  is  bound  to  exhibit  the  ab- 
stract index  when  required  to  do  so, 
and  the  fee  for  so  doing,  including 
reference  to  four  of  the  registered 
instruments  therein  referred  to  is  25 
cents. 

Where  such  abstract  index,  con- 
taining thirty-one  entries,  was  shewn 
to  an  applicant,  who  looked  at  the 
same,  and  on  request  was  shewn  four 
of  the  registrations  in  it : Held , that 
the  Registrar  could  only  charge  25 
cents,  and  not  as  for  a search  on  each 
of  such  thirty-one  entries. 

Where  an  abstract  of  title  to  a lot 
is  applied  for,  and  the  Registrar  fur- 
nishes only  a copy  of  the  abstract 
index,  making  no  search  or  reference 
to  the  registration : Held,  that  he 
can  charge  only  as  for  such  copy, 
namely,  25  cent  for  the  first  100 
words  and  15  for  each  subsequent 
100. 

Per  Galt,  J. — The  Registrar  is  the 
person  by  whom  all  searches  are  to 
be  made  ; a person  enquiring  into  the 
state  of  a title  has  no  right  to  make 
searches  and  inspect  the  registry 
books,  but  may  require  the  Registrar 
to  make  the  searches  and  produce  the 
instruments  and  books  of  the  office 
relating  thereto  for  his  inspection. 
— Ross  v.  McLay,  190. 
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REGISTRATION. 

Assignment  of  indent  right — Ne- 
cessity for.}  — See  Patents  of  In- 
vention. 

RENT. 

See  Landlord  and  Tenant. 


REPAIR. 

Of  highways — Want  of — What 
constitides .] — See  Ways,  1,  2,  3. 


REPLEVIN. 

See  Division  Courts.  — Public 
Schools — Trover. 

REQUISITION. 

For  by-law  ■ — Publication  — Suf- 
ficiency.} — See  Temperance  Act  of 
1864,  2. 

RESALE. 

Of  goods  sold  at  auction — Ex- 
penses.}— See  Sale  of  Goods,  1. 


RESCISSION. 

See  Sale  of  Land,  1. 


RETURNS. 

Election  — Certificate  of  return- 
ing officer — Sufficiency  of.\_ — See 
Temperance  Act  of  1864, 1. 


REVOCATION. 

Of  credit  by  bank,  where  credit 
given  in  pass  book.} — See  Banks,  1. 


RIOT. 

See  Criminal  Law,  1. 
RIVERS. 

See  Water  and  Watercourses. 

ROAD. 

See  Ways. 

ROLL,  ASSESSMENT. 

See  Temperance  Act  of  1864,  1. 


RULES  OF  COURT. 
250,  587. 


SALE. 

Conditions  of.}-See  Sale  of  Land, 

1. 


SALE  OF  GOODS. 

Auction  sale — Wines  and  liquors — - 
Warranty  or  misrepresentation — Ex- 
penses of  re-sale — Possession.} — At 
an  auction  sale  of  wines  and  liquors, 
defendant,  a liquor  dealer,  became 
a purchaser.  The  goods,  including 
port,  sherry,  and  brandy,  though 
marked  with  the  brands  of  well 
known  foreign  wines  and  liquors, 
were  proved  to  be  of  home  manufac- 
ture, and  on  this  account  the  defen- 
dant refused  to  accept  them.  It  was 
proved  that  the  prices  of  genuine 
wines  and  liquors  would  have  far 
exceeded  what  was  given  here,  and 
that  it  was  well  known  in  the  trade 
that  low  priced  wines  were  of  home 
manufacture,  and  branded  as  these 
were.  There  was  no  written  warranty 
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as  to  the  genuineness  of  the  articles, 
and  the  jury  found  that  there  was  no 
veibal  representation  to  that  effect 
made  at  the  sale. 

Held , that  under  these  circum- 
stances defendant  was  not  justified  in 
his  refusal  to  accept  on  the  ground 
that  the  goods  sold  were  not  what 
they  professed  to  be. 

By  the  conditions  of  sale,  in  case 
of  refusal  to  accept,  the  plaintiff  was 
authorized  to  resell  the  goods  and 
recover  the  expenses  of  the  resale  : 
Held , therefore  that  the  plaintiff  was 
entitled  to  recover  such  expenses 
from  the  defendant. 

Part  of  the  goods  in  question 
were  in  the  plaintiff’s  warehouse, 
and  the  residue  were  in  another  per- 
son’s cellar,  of  which  the  plaintiff 
had  the  key. 

Held , that  there  was  sufficient 
possession  in  the  plaintiff  to  enable 
him  to  maintain  the  action.  — Coate 
v.  Terry , 35. 

2.  Damages  recovered  for  breach  of 
warranty  — Subsequent  action  for 
price — Evidence  in  mitigation .] — A. 
wishing  to  procure  a water-wheel 
which,  with  the  existing  water  power, 
would  be  sufficient  to  drive  the 
machinery  in  his  mill,  C.  undertook 
to  put  in  a “Four-Foot  Sampson  Tur- 
bine Wheel,”  which  he  warranted 
would  be  sufficient  for  the  purpose. 
The  wheel  was  subsequently  put  in, 
but  proving  insufficient,  A.  sued  C. 
for  breach  of  the  warranty,  and 
recovered  $438  damages. 

C.  having  subsequently  sued  A. 
for  the  price,  A.  offered  to  give 
evidence,  in  mitigation  of  damages, 
that  the  wheel  was  worthless  and  of 
no  value  to  him. 

Held , on  appeal,  reversing  the 
judgment  of  the  Court  of  Com- 
mon Pleas,  Moss,  J.,  dissenting,  that 
such  evidence  was  inadmissible,  for 


that  the  facts  offered  in  mitigation 
might  have,  and  for  all  that  appeared 
had  formed  a ground  for  the  recovery 
of  damages  in  the  action  on  the  war- 
ranty, and  therefore  could  not  be  set 
up  in  this  action. 

Per  Patterson,  J.,  the  purchase, 
upon  the  evidence  set  out  in  the  case, 
was  in  effect  the  purchase  of  a specific 
chattel.  Per  Moss,  J.,  it  was  not  so, 
according  to  the  purchaser’s  state- 
ment ; and  it  was  a question  for  the 
jury  as  between  his  evidence  and 
that  of  the  seller. — Abell  v.  Church , 
In  Appeal,  338. 

[This  judgment  has  since  been  reversed  in  the 
Supreme  Court,  January  15th  1877,  Strong,  J., 
dissenting.] 

3.  Property  passing — Promissory 
note—Concluded  bargain .] — On  the 
7th  of  September,  1875,  the  plaintiff 
verbally  agreed  with  the  defendant 
to  sell  to  him  a cab,  horses,  &c.,  for 
$1,900 — $500  in  cash,  and  the  bal- 
ance in  four  notes  at  3,  6,  9,  and  12 
months.  The  defendant  also  to  give 
a chattel  mortgage  on  the  property 
as  security  for  the  payment  of  the 
notes,  and  the  plaintiff  undertaking 
not  to  put  another  cab  on  the  route, 
&c.  For  the  $500  the  defendant 
gave  his  note,  which  stated  that  it 
was  given  in  part  payment  of  the 
property,  and  was  to  be  paid  before 
the  1 1 th  inst.  The  goods  were  not 
delivered  to  the  defendant  but  re- 
mained with  the  plaintiff,  who  con- 
tinued to  use  them  as  before.  The 
defendant  stated  that  there  never 
was  any  concluded  bargain  between 
them,  but  that  the  agreement  was 
entered  into,  and  the  note  given 
merely  conditionally  on  the  defen- 
dant being  able  afterwards  to  carry 
it  out ; but  in  a written  notice  served 
by  defendant  on  plaintiff  repudiating 
the  contract  this  ground  was  not 
stated,  but  only  the  contract  had 
been  obtained  by  fraud,  &c.  The 


DIGEST  OF  CASES. 


653 


plaintiff  also  stated  that  the  intention 
of  the  parties  was,  that  the  property 
was  to  pass  to  defendant,  but  to 
remain  in  plaintiff’s  possession  until 
the  terms  of  the  agreement  were 
fulfilled. 

Held,  that  the  effect  of  the  evi- 
dence, more  fully  set  out  in  the  case, 
was,  that  the  property  was  not  to  pass 
until  the  agreement  was  fulfilled ; 
that  the  plaintiff  therefore  could  not 
claim  the  full  purchase  money  nor 
could  he  recover  on  the  note,  for 
being  part  of  the  executory  contract, 
as  between  the  parties,  it  fell  with 
the  contract. 

Held, however,  G WYNNE,  J.,  doubt- 
ing, that  there  was  a concluded  bar- 
gain between  the  parties,  and  that 
the  plaintiff  was  therefore  entitled 
to  the  damages,  which  had  been 
assessed  at  $250,  for  its  breach.— 
Gleason  v.  Knapp,  553. 

Agreement  to  'purchase — Absence 
of  consideration.^ — See  Contract. 

Right  of  bailiff  to  sell , and  to  issue 
interpleader  for  proceeds — Change  of 
possession .] — See  Division  Courts. 

Guarantee  — Construction  ofi\ — 
See  Guarantee. 


SALE  OF  LAND. 

1.  Conditions  of  sale — Possession 
— Title  — Right  to  recover  back  de- 
posit .] — -By  the  conditions  of  a sale 
of  a house  and  lot,  the  title  was  guar- 
anteed, and  the  purchaser  was  to  have 
possession  within  a named  time.  The 
plaintiff,  who  became  the  purchaser 
ana  paid  the  required  deposit,  did  so 
on  the  faith  of  possession  being  de- 
livered within  the  stipulated  time,  as 
he  wanted  the  place  as  a residence  for 
his  family,  and  had  made  his  ar- 


rangements accordingly.  In  conse- 
quence of  a difficulty  as  to  the  title, 
possession  was  not ' given  within  the 
time,  and  the  plaintiff  then  notified 
defendant,  the  vendor,  that  unless 
the  title  was  complete  and  possession 
given  within  a week’s  further  time, 
he  would  consider  the  contract  at  an 
end.  Defendant  answered  that  he 
considered  the  notice  unreasonable, 
and  would  complete  th#  title  within 
a reasonable  time,  and  that  he  held 
the  plaintiff  to  the  bargain.  He  also 
offered  to  let  plaintiff  into  possession, 
and  to  indemnify  him  against  all  ob  • 
jections  as  to  title,  but  the  plaintiff 
refused  to  take  possession  until  a good 
title  was  shewn. 

Held;,  that  under  the  conditions, 
the  purchaser  was  entitled  to  receive, 

> by  the  time  named,  not  merely 
possession,  but  possession  with  a 
good  title  previously  shewn ; and  that 
on  the  vendor’s  failure  to  give  such 
possession , the  purchaser  was  entitled 
to  rescind  the  contract  and  recover 
back  his  deposit. — Burns  v.  Griffin, 
61. 

2.  Cloud  on  title — Bond  for  re- 
moval— A ction  for  breach — Plead- 
ing.— C.  conveyed  land  to  defendant, 
and  the  deed  was  registered.  After- 
wards C.  by  mistake  included  this 
with  other  land  in  a conveyance  to 
one  K.,  which  was  also  registered. 
Defendants  subsequently  sold  the 
land  to  the  plaintiff,  and  the  deed  to 
K.  having  been  treated  as  a cloud 
on  the  title,  defendant  and  C.  exe- 
cuted a bond  to  the  plaintiff,  reciting 
the  above  facts,  and  conditioned  to 
procure  within  two  months  a con- 
veyance from  the  representatives  of 
K.  (who  had  died),  of  all  K.’s  in- 
terest in  the  land,  or,  in  case  of  their 
being  unable  through  disability  to 
execute  such  conveyance,  then  to 
take  the  necessary  proceedings  with- 
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in  two  months  to  remove  such  cloud; 
and  within  that  period  to  make  and 
complete  for  the  plaintiff  a good  and 
clear  paper  title,  free  from  all  incum- 
brances. 

The  plaintiff  sued  defendant  on 
this  bond,  alleging  as  breaches  that 
defendant  did  not  procure  such  a 
conveyance,  take  such  proceedings 
as  would  remove  the  cloud,  or  make 
and  complete  a good  and  clear  paper 
title. 

To  this  the  defendant  pleaded  that 
the  conveyance  to  K.  was  by  mis- 
take, and  the  plaintiff  purchased 
from  W.  with  notice  thereof,  and  on 
the  understanding  that  proceedings 
would  be  taken  to  foreclose  the  mort- 
gage : that  C.’s  executor  had  fore- 
closed ; and  that  the  executor  was 
ready  and  willing  to  convey  to  plain- 
tiff all  K.’s  interest  in  the  property  : 
that  there  was  no  cloud  upon  the 
title,  and  no  title  claimed  by  K.,  her 
conveyance  being  subsequent  to  de- 
fendant’s and  its  registration. 

Held,  on  appeal  to  the  full  Court, 
plea  bad;  for  the  condition  of  the 
bond  being  for  the  removal  of  K.’s 
deed,  the  plaintiff  was  entitled  to 
have  it  performed,  although  the 
plaintiff  might  without  it  have  a 
good  title. — Matthews  v.  Walker,  67. 

3.  Agreement  for  sale  of  land — 
Proviso  for  avoidance  on  default — 
Evidence  of  election  to  avoid. — Under 
an  agreement  with  the  plaintiff,  dated 
18th  September,  1874,  defendant 
agreed  to  purchase  certain  land  for 
$6,500,  $500  to  be  paid  in  cash, 
$1,000  and  interest  on  1st  May, 

1875,  and  two  further  instalments 
of  $500  each  on  the  1st  May,  1875, 

1876,  respectively,  and  defendant  to 
assume  a mortgage  on  the  property 
of  $4,000.  The  defendant  was  to 
recoup  the  plaintiff  for  any  interest 
he  should  pay  on  the  mortgage  up  to 


1st  May,  1875,  and  was  to  have  a 
deed  on  the  payment  of  the  moneys 
and  mortgage,  and  possession  on  pay- 
ment of  the  instalment  on  1st  May, 
1 87 5.  The  agreement  then  provided 
for  time  being  of  the  essence  of  the 
contract ; and  that,  unless  said  pay- 
ments were  punctually  made,  the 
agreement  should  be  null  and  void, 
and  the  plaintiff  should  be  at  liberty 
to  resell  the  land.  The  defendant 
having  made  default  in  payment  of 
the  $1,000  on  the  1st  May,  1875, 
the  plaintiff  attempted,  without 
notice  to  defendant,  to  resell  the 
property  by  auction  ; but  failed  to 
do  so.  He  also,  after  1st  May,  made 
arrangements  with  the  tenant  in 
possession  for  an  increased  rent,  pay- 
able monthly,  instead  of  yearly  as 
before.  On  the  18th  of  the  same 
month  he  sued  the  defendant  on  the 
agreement  for  the  instalment  due. 

Held,  Galt,  J.,  dissenting,  that 
neither  the  offering  the  property  for 
| sale,  without  any  sale  being  effected, 
nor  the  new  arrangements  made 
| with  the  tenant,  amounted  to  an 
election  by  the  plaintiff  to  put  an 
j end  to  the  agreement,  so  as  to  form 
! a defence  to  the  action. — McCord  v. 
Harper,  96. 

4.  Agreement  for  sale  of  land  — 
Execution  of  conveyance — Failure  of 
consideration — Restriction  to  coven- 
ant in  deed — Evidence — Sec.  11  ojt 
Administration  of  Justice  Act  of 187  4 
— Further  evidence  — Admissibility 
of] — Defendant  sold  certain  land  at 
auction  under  a power  of  sale  in  a 
mortgage,  the  conditions  of  sale  stat- 
ing that  the  land  was  unpatented, 
and  the  purchaser  should  take  sub- 
ject to  the  amount  due  to  the  Crown. 
The  plaintiff  being  the  highest  bid- 
der purchased,  and  signed  an  agree- 
ment .therefor  at  the  foot  of  these 
conditions.  Subsequently  he  paid 
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Lis  purchase  money,  and  received  a | 
conveyance  in  winch  the  defendant 
covenanted  only  against  his  own 
acts.  It  appeared  that  the  title  was 
defective,  and  that  the  patent  had 
issued  to  another,  but  there  was  no 
evidence  of  any  fraud  or  misrepre- 
sentation on  defendant’s  part,  or  of 
any  agreement  as  to  title  excejit  in 
the  conveyance. 

Held , affirming  the  judgment  of 
the  Common  Pleas,  that  the  plaintiff 
could  not  recover,  his  only  right 
being  under  the  covenant. 

It  was  urged  on  the  appeal,  that 
the  intention  of  the  parties  was,  that 
the  acceptance  of  the  conveyance  was 
not  to  be  an  acceptance  of  the  title, 
and  that  the  efforts  made  by  the  de- 
fendant to  remove  the  alleged  defects, 
and  his  conduct  in  the  matter  after 
the  conveyance,  was  evidence  of  such 
intention,  and  affidavits  to  shew 
such  conduct  were  tendered  under 
the  .Administration  of  Justice  Act  of 
1874. 

Per  Moss,  J , such  conduct  after 
the  execution  of  the  conveyance  could 
not  have  the  effect  contended  for  : 
that  the  affidavits  should  be  received 
only  where  a satisfactory  reason  is 
given  for  the  non-production  of  the 
evidence  at  the  trial,  and  there  is 
clear  danger  of  a refusal  working  in- 
justice ; and  where  the  new  facts 
alleged  are  disputed,  and  there  has 
been  a general  verdict  given  by  a 
jury,  the  only  relief  which  can  be 
granted  is  a new  trial. — Dinsmore  v. 
ShacJcleton,  (In  Appeal),  604. 

See  Dower. 

See  Husband  and  Wife. 


SALE  OF  LIQUORS. 

By-laws  prohibiting .]  — See  Tem- 
perance Act  of  1864. 


SCHOOLS. 

See  Public  Schools. 


SCI.  FA. 

See  Corporations,  2. 


SEAL. 

Surrogate  Court.] — See  Evidence,. 
Corporate.] — See  Insurance,  5. 


SEARCHES. 
See  Registrars. 


SEDUCTION. 

A ction  by  person  in  loco  parentis 
— Loss  of  service — Evidence.] — In 
an  action  of  seduction  brought  by 
the  plaintiff,  the  husband  of  the  se- 
duced girl’s  aunt,  it  appeared  that 
the  girl  had  been  entrusted  when  ten 
years  of  age  to  the  aunt  by  her 
mother,  who  died  in  1867,  her  father 
being  resident  in  the  United  States. 
The  girl  then  lived  with  the  aunt, 
and  on  the  aunt’s  marriage  with  the 
plaintiff  in  1871,  she  still  continued 
to  live  with  the  aunt  and  her  hus- 
band, rendering,  but  without  any 
contract  of  hiring,  the  services 
usually  rendered  by  a farmer’s  daugh- 
ter or  servant,  until  September,  1873, 
when  she  left  and  went  to  live  with 
one  W.  at  Guelph,  but  without  being 
in  any  way  bound  to  him,  to  learn 
the  millinery  business  by  what  was 
called  the  season,  lasting  from  Sep- 
tember to  January,  and  from  April 
to  July,  and  at  the  close  of  each 
season  returning  to  the  plaintiff,  and 

living  with  him  and  the  aunt  as 
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before.  In  February,  1875,  while 
residing  with  the  plaintiff  and  her 
aunt,  on  her  return  she  was  seduced 
by  the  defendant.  In  March  she 
again  left  the  plaintiff  and  returned 
as  before  to  W.’s,  but  before  the  ex- 
piration of  the  season,  she  left  him 
and  went  into  a millinery  establish- 
ment in  Toronto  on  the  same  terms 
as  at  W.’s,  returning  in  September 
to  the  plaintiff,  and  living  as  before 
with  him  and  her  aunt  ; and  while 
so  living  with  them,  a child  was  born. 

Held,  that  there  was  sufficient  evi- 
dence of  the  plaintiff  being  in  loco 
parentis,  and  of  loss  of  service  to 
him,  to  entitle  him  to  maintain  the 
action,  and  to  recover  damages  beyond 
the  mere  loss  of  service.  A nonsuit 
was  therefore  set  aside,  and  a verdict 
entered  for  $400,  which  the  jury  had 
assessed  as  the  damages. — Abernethy 
v.  McPherson,  516. 

SEPARATE  ESTATE. 

See  Husband  and  Wife. 


SERVANTS. 

Municipal  corporations — Liability 
for  negligence  of- — Remedy  over.] — 
See  Ways,  1,  3. 


SERVICES. 

Right  of  provisional  directors  to 
be  paid  for.~\ — See  Railways,  3. 

Loss  of] — See  Seduction. 


SHAREHOLDER. 

See  Corporations — Railways,  3. 


SHERIFF. 

Execution  against  good* — Claim 
for  rent — Duty  of  sheriff .] — Where 
at  the  time  of  placing  an  execution 
against  goods  in  the  sheriff’s  hands 
there  is  a claim  for  unpaid  rent,  the 
sheriff  cannot  delay  the  seizure  until 
the  execution  creditor  first  pay  the 
rent.  He  must  make  the  seizure, 
but  he  need  not  sell  the  goods  until 
the  rent  be  paid,  and  if  the  execu- 
tion creditor  will  not  pay  the  rent, 
he  may  withdraw  from  possession. 

In  this  case  the  sheriff  abstained 
from  seizing  on  receiving  notice  of 
the  rent  being  due,  of  which  the  exe- 
cution creditor  was  aware  when  he 
issued  the  fi.  fa ,,  and  before  he 
Seized  certain  crops  were  removed, 
which  would  have  sufficed  to  pay  the 
plaintiff’s  claim.  Held , that  the 
sheriff  was  liable.  —5  Locke  v.  Mc- 
Conkey,  475. 


SHIPPING. 

Vessel — Defective  hatchway — A cci- 
dent .] — See  Negligence. 

SHORT-HAND  WRITERS. 

Evidence  on  motion  for  new  trial 
— Fees.] — See  Rules  of  Court,  p. 
252. 

SLANDER. 

See  Defamation. 


SPECIAL  DAMAGE. 

See  Railways,  1. 

SPECIAL  JURY. 

Necessity  for  under  Insolvent  Act 
of  1869 — Trial  by  common  jury — 
Mistrial .] — See  Insolvency,  1. 
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SPECIFIC  CHATTEL. 

Sale  of.\ — See  Sale  of  Goods,  2. 


. STAMPS. 

Insufficient — Affixing  double  duty 
— Noticef\ — See  Bills  of  Exchange 
and  Promissory  Notes,  1. 


STATUTES,  CON STBTJ CTION 
OF. 

Insolvency — Fraudulent  disposal 
of  goods — Act  of  1869,  sec.  147,  Act 
of  1873,  sec.  149.]  — Indictment 
under  sec.  147  of  the  Insolvent  Act 
of  1869,  for  having  within  three 
months  preceding  the  assignment 
disposed  of  goods  otherwise  than  in 
the  way  of  trade,  <fcc.  The  indict- 
ment was  found  on  the  23rd  October, 
but  the  information  had  been  laid 
and  the  prisoner*  arrested  before  the 
jlst  September,  when  the  Insolvent 
Act  of  1875  came  into  force.  By 
sec.  149  of  the  Act  of  1875,  the  Act 
of  1879  was  repealed,  but  there  was 
a saving  clause  as  regards  proceedings 
commenced  and  pending  thereunder, 
and  as  regards  all  contracts,  acts, 
matters,  and  things  made  and  done 
before  such  repeal,  to  which  the  said 
Act  of  1869  would  have  applied. 
Held,  that  the  prosecution  as  well  as 
the  offence  came  within  this  saving 
clause,  the  laying  of  the  information 
being  the  commencement  of  the  pro- 
secution, while  the  said  disposal  was 
a contract,  <fcc.,  done  before  such 
repeal. — Regina  v.  Kerr  et  al.,  214. 

See  Insolvency,  1. 

Imperial  Act,  9-10  Vic.  ch.  95,  sec.  60.] 
— See  Railways,  2. 

14  & 15  Vic.  ch.  51  sec.  13.] — See  Rail- 
ways, 1. 

16  Vic.  ch.  99,  sec.  7.] — See  Dower. 

83 — VOL.  XXVI  C.  P. 


Consol.  Stat.  U.  C.  ch.  19,  sec.  175.]  — 
See  Division  Courts,  1. 

C.  L.  P.  Act,  Consol.  Stat.  U.  C.  ch.  22, 
sec.  291.] — See  Attachment  of  Debts. 

Consol.  Stat.  U.  C.  ch.  48,  secs.  15,  16,] 
— See  Water  and  Watercourses. 

Consol.  Stat.  TJ.  C.  ch.  52.] — See  Insur- 
ance, 3. 

Consol.  Stat.  U.  C.  ch.  32,  sec.  9.] — See 
Evidence,  2. 

^Consol.  Stat.  C.  ch.  66,  secs.  13,  46. J — - 
See  Railways,  1,  3. 

Imperial  Act  23-24  Vic.  ch.  125,  secs. 
28-30.] — See  Attachment  of  Debts. 

27-28  Vic.  ch.  18.] — See  Temperance 
Act  of  1864. 

27-28  Vic.  ch.  23,  sec.  27.] — See  Cor- 
porations, 2. 

32  Vic  ch.  20,  secs.  20,  70,  sub-sec.  ID 
O.] — See  Registrars. 

32  Vic.  ch.  23,  sec.  7,  O.  ] — See  Rail- 
ways, 2 

32  Vic.  ch.  36,  sec.  9,  sub-sec.  12,  O.] — 
See  Assessment,  2. 

32  Vic.  ch.  36,  sec.  48.,  0.] — See  As- 
sessment, 1. — Temperance  Act  of  1864,1. 

Insolvent  Act  of  1869,  32-33  Vic.  ch.  16> 
secs.  86.  88,  147,  148,  D.] — See  Insol- 
vency, 1,  3, 

32-33  Vic.  ch.  70,  D.] — See  Insurance,  3, 

33  Vic  ch.  13,  D.]~ See  Bills  of  Ex- 
change and  Promissory  Notes,  1. 

35  Vic.  ch.  26,  D.]— See  Patents  of 
Invention. 

36  Vic.  ch.  2,  sec.  4,  0.] — See  Temper- 
ance Act  of  1864,  1. 

Administration  of  Justice  Act  of  1873,  36 
Vic.  ch.  8,  secs.  2,  16,  0.]— Nee  Insurance, 
5,  6. 

36  Vic.  ch.  10  sec.  6,  0.] — See  Evi- 
dence, 1. 

36  Vic.  ch.  44,  secs.  33,  37,  38,  44,  0.] 
— See  Insurance,  3,  6,  7,  9. 

Municipal  Act,  1873,  36  Vic.  ch.  48,  sec. 
231.,  0.]— See  Temperance  Act  of  1864, 1. 

36  Vic.  ch.  70,  0.]— Nee  Railways,  3. 

Administration  of  Justice  Act  of  1874, 37 
Vic.  ch.  7,  secs.  11,  34,  0.] — See  Divi- 
sion Courts,  1. — Sale  of  Lands, 4. 

37  Vic,  ch.  28,  0.] — Nee  Public  Schools. 

37  Vic.  ch.  47,  sec.  12,  D.]—  See  Bills 

of  Exchange  and  Promissory  Notes,  I. 
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38  Vic.  ch.  65,  sec.  1,  0.] — See  In- 
surance, 7. 

Insolvent  Act  of  1875,  38  Vic.  ch.  16, 
secs.  141,  149,  D.] — See  Insolvency,  1. 


STOCKHOLDER. 

See  Corporations — Railways,  3. 


STOCK-IN-TRADE. 

Sale  of,  with  intent  to  defraud 
creditors .] — See  Insolvency,  3. 


STREAMS. 

See  Water  and  Watercourses. 

STREET. 

See  Ways,  4. 


SURETY. 

See  Guarantee. 


SUMMONS. 

Garnishee  against  railway  com- 
pany— Power  to  issue.] — See  Rail- 
ways, 2. 

SURVEY. 

See  Insurance — Ways,  4. 

TAXATION. 

Of  costs— Commission.]— See  Costs. 

TAXES. 

See  Assessment. 

TEMPERANCE  ACT  OF  1864. 

By-law  under — Validity  of — Notice 
of  publication — “ Forthwith ” — As- 


sessment roll — Mode  of  entering  votes - 
— Verifying  returns .] — A petition 
having  been  presented  to  defendants 
under  the  Temperance  Act  of  1864, 
27  & 28  Yic.  ch.  18,  for  the  submis- 
sion of  a by-law  under  that  Act  for 
prohibiting  the  sale  of  liquors  and 
the  issue  of  licenses  therefor,  on  the 
27th  June,  1875,  a by-law  was  intro- 
duced, read  three  times  and  passed, 
and  a resolution  adopted  for  its  sub- 
mission to  the  ratepayers  under  the 
said  Act.  On  the  30th  June  the 
clerk  published  a notice  under  the 
Act  that  the  voting  would  take  place 
on  the  6tli  August,  but  on  the  28th 
July  the  clerk  advertised  that  the 
by-law  was  withdrawn  for  the  pre- 
sent, but  that  notice  would  be  given 
as  to  when  the  voting  would  take 
place.  On  the  11th  August  the  by- 
law was  again  published,  and  notice 
given  that  the  voting  would  take 
place  on  September  10th.  It  did 
not  appear  why  the  first  notice  was 
not  acted  upon,  but  there  was  no- 
charge of  bad  faith,  or  that  the 
change  made  any  difference  in  the 
result,  or  that  the  ratepayers  were 
misled. 

Held , that  the  Temperance  Act  of 
1 864  is  still  in  force,  and  has  not 
been  impliedly  repealed  by  subse- 
quent legislation,  and  that  the  de- 
fendants therefore  had  power  to  pass 
a by-law  under  it. 

Held  also,  that  the  by-law  may  be 
passed  and  the  vote  taken  in  the 
manner  prescribed  by  that  Act,  and 
that  the  machinery  provided  by  sec- 
tion 231  of  the  Municipal  Act  of 
1873  need  not  be  resorted  to. 

Held  also,  that  there  was  a suf- 
ficient compliance  with  section  5 of 
the  Act,  which  directs  that  the  clerk 
shall  forthwith  cause  the  by-law  to 
be  published. 

The  assessment  rolls  used  in  this 
case  were  verified  as  required  by  32 
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Vic,  ch.  36,  sec.  48,  0.,  without  the 
addition  required  by  36  Vic.  ch.  2, 
sec.  4,  O.,  stating  that  the  ratepayers 
were  not  entered  at  too  high  or  low 
a rate  so  as  to  give  or  deprive  them 
of  votes  : Held , no  ground  for  quash- 
ing the  by-law,  the  correctness  of 
the  roll  or  the  right  of  any  person 
to  vote  not  being  impugned. 

A polling  booth  was  kept  open 
beyond  the  first  day  under  the  Act 
of  1864,  on  the  ground  of  there 
being  more  than  400  voters. 

Held,  that  even  if  this  were  illegal 
under  the  present  mode  of  taking- 
votes,  the  Court  would  not  under 
the  circumstances  interfere  with  the 
by-law. 

Held  also,  that  the  description  of 
the  defendants  as  above  was  sufficient. 

Held  also,  that  a certificate  of  the 
returning  officer  under  sec.  8 of  the 
Act  of  1864  was  sufficient,  and  that 
it  was  not  necessary  to  be  under 
oath  under  the  Municipal  Act.  The 
omission  to  comply  with  sec.  166  of 
that  Act  was  also  held  immaterial. — 
In  re  Lake  and'  Corporation  of  Prince 
Edward,  173. 

2.  Requisition  for  by-law — - Pub- 
lication— Sufficiency  of] — The  requi- 
sition for  a by-law  passed  under  the 
Temperance  Act  of  1864  was  not 
published  in  the  municipality  for  four 
consecutive  weeks,  as  required  by 
the  Act,  and  on  this  ground  it  was 
quashed  in  deference  to  the  decided 
cases,  although  three-fourths  of  the 
electors  had  voted,  and  there  was  no 
reason  to  suppose  that  any  one  had 
been  prejudiced  by  the  omission. 
Gwynine,  J.,  but  for  the  previous 
decisions,  would  have  felt  difficulty 
in  setting  aside  the  by-law. 

The  misnomer  of  the  corporation 
in  the  rule,  as  “the  Municipality  of 
the  incorporated  village  of  Gana- 


noque,”  was  held  immaterial. — Bro- 
phy  and  Corporation  of  Gananoque, 
290. 


TENDER. 

Of  deed  for  execution — Necessity 
for  ] — See  Bills  of  Exchange  and 
Promissory  Notes,  2. — Patents  of 
Invention. 


TERM. 

Sittings  out  of] — See  Judge. 


TITLE. 

Misstatement  as  to  in  application 
for  insurance — Effect  of] — See  In- 
surance, 8. 

Abstract  of— Fee  for  same.] — See 
Registrars. 

Cloud  on — Bond  for  removal — 
Action  for  breach — Pleading — See 
Sale  of  Land,  2. 

Acceptance  of]  — See  Sale  of 
Land,  4. 

See  Sale  of  Land,  1. 


TIMBER, 

Right  to  float  down  streams — See 
Water  and  Watercourses. 


TIME. 

Computation  of]— See  Evidence,. 
2 — Insurance,  9. 


TOTAL  LOSS. 

Claim  for — Recovery  for  partial ."]  - 
— See  Insurance,  4. 
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TOWNSHIPS. 

Union  of  school  sections  in  differ- 
- ent — Poiver  to  form .] — See  Public 
Schools. 

TRADE. 

Whole  stock  in  trade — Sale  of  with 
intent  to  defraud  creditors — Invalidity 
of] — See  Insolvency.  3. 

TREES. 

Covenant  in  lease  as  to  taking 
care  of] — See  Landlord  and  Ten- 
ant, 1. 

Overhanging  on  highway — Whether 
constitutes  non-repair.] — See  Ways,  1 . 

TRIAL. 

Nisi  prius — Agreement  of  counsel 
for  entry  of  verdict — Right  to  repu- 
diated]— See  Counsel. 

By  common  jury — Necessity  for 
special  jury  — Mistrial  — - Case  re- 
served.]— See  Insolvency,  1. 

TROYER. 

Landlord  and  tenant — Trover- — 
Conversion.]  — The  plainti.fi:  had 
quitted  possession  of  defendant’s 
farm,  of  which  he  had  been  the  ten- 
ant, though  his  term  had  not  expired, 
and  there  had  been  no  legal  surrender 
of  it,  but  he  had  given  notice  of  his 
intention  to  go,  and  defendant  it  ap- 
peared was  willing  to  get  rid  of  him. 
Having  removed  a portion  of  his 
goods  he  subsequently  returned  for 
some  more  of  them  which  were 
locked  up  in  a barn  on  the  place,  of 
which  he  had  the  key,  and  on  finding 
the  outer  gate  of  the  farm  locked 
went  to  the  defendant,  who  was  close 


by,  and  requested  him  to  open  it  and 
allow  him  to  enter  and  get  his  goods, 
but  defendant  refused  either  to  open 
the  gate  or  allow  him  on  the  farm, 
and  although  he  did  not  in  express 
terms  refuse  to  give  up  possession  of 
the  goods,  the  jury  found  that  such 
was  his  intention  and  that  the  plain- 
tiff so  understood  him  : 

Held , Hagarty,  C.  J.,  dissenting, 
that  this  was  not  sufficient  to  con- 
stitute a conversion  of  the  goods  by 
the  defendant  so  as  to  support  an 
action  of  trover,  and  therefore  that 
replevin  would  not  lie. — Smalley  v. 
Gallagher , 531. 


TRUSTEES. 

See  Contract,  1 — Corporations, 
1 — Railways,  3. 

VACATION. 

See  Rules  of  Court,  p.  587. 


VENUE. 

See  Criminal  Law,  2. 


VERDICT. 

Agreement  of  counsel  for  entry  of 
— Ritjht  to  repudiate. [ — See  Counsel. 

Case  reserved  after.] — See  Crim- 
inal Law,  1. 

VESSEL. 

Defective  hatchway  — Accident  — 
Negligence .] — See  Negligence. 

VOTERS. 

See  Temperance  Act  of  1864,  1. 
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WAGGON. 

Broken  down  on  highway — Horse 
shying  at  — Accident — Negligence  — 
Municipal  Corporations — Liability.  ] 
— See  Ways,  2. 

WAIVER. 

See  Insurance,  6,  7. 

WARRANTY. 

Or  Misrepresentation .] — See  Sale 
of  Goods,  1. 

Damages  for  breach  of- — Subse- 
quent action  for  price — Evidence  in 
mitigation  ] — See  Sale  of  Goods,  2. 


WATER  AND  WATER- 
COURSES. 

Watercourse — Right  to  float  tim- 
ber down — Destruction  of  plaintiff's 
dam  therefor — J ustification ■ — Plead- 
ing—C.  S.  U.  C.  ch.  48,  secs.  15,  16.] 
— The  first  count  of  the  declaration 
alleged  that  the  plaintiff  was  possess- 
ed of  certain  land  through  which  the 
river  Mississippi  flowed,  on  which  he 
had  made  improvements,  both  above 
and  below  his  said  lot,  as  also  of  a 1 
dam  erected  on  said  lot  across  the 
stream  with  a slide  and  other  works, 
whereby  and  by  means  of  the  water 
of  said  river  pressed  back  by  said 
dam  he  was  enabled  and  accustomed 
to  float  his  timber  down  said  stream 
and  through  his  lot ; and  that  de- 
fendants cut  and  broke  through  and 
destroyed  said  dafti,  whereby,  &c., 

The  second  count  alleged  that  the 
plaintiff  was  possessed  of  the  land, 
Ac.,  and  that  the  said  river  where  it 
passed  through  the  plaintiff’s  land 
had  so  great  a fall  and  was  so  shal- 
low and  obstructed  as  not  to  be 


navigable ; and  that  he  was  also 
possessed  of  a dam  across  said  stream 
for  improving  the  stream  for  the 
descent  of  timber,  furnished  with  a 
sufficient  apron  for  the  passage  there- 
over of  the  said  timber ; and  that 
defendants  cut  down,  &c.,  the  said 
dam,  and  prevented  plaintiff*  from 
using  the  slide  for  the  passage  of  his 
timber,  whereby,  &c. 

The  fourth  count  was  in  trespass 
quare  clausum  fregit  to  the  said  land 
covered  with  water  and  cutting 
down  the  said  dam  to  the  plaintiff ’s 
damage  and  preventing  his  using  the 
slide  for  the  passage  of  his  timber 
past  certain  rapids  and  falls  below 
said  dam,  whereby,  &c. 

Third  plea  to  first  count  : that  de- 
fendants were  lumberers,  and  pos- 
sessed of  a large  quantity  of  timber 
which  they  were  desirous  of,  and 
were  floating  down  to  market,  as 
they  had  a lawful  right  to  do,  when 
they  were  obstructed  by  said  dam, 
wrongfully  placed  in  said  river  by 
the  plaintiff,  and  because  they  could 
not  otherwise  float  down  the  said 
timber  they  cut  away,  &c.,  said  dam, 
as  they  lawfully  might,  which  are 
the  grievances  complained  of. 

Fourth  plea,  to  second  count,  set- 
ting up  that  the  dam  was  not  fur- 
nished with  a good  and  sufficient 
apron  for  the  passage  thereover  of 
the  timber,  according  to  the  statute, 
which  dam  wrongfully  obstructed  and 
hindered  defendants  from  floating 
their  timber  to  market,  and  they 
therefore  lawfully  cut  it  away,  &c. 

Fifth  plea,  to  fourth  count  : that 
said  river  where  it  crossed  the  plain- 
tiff ’s  land  was  a stream  down  which, 
in  a state  of  nature  during  freshets, 
timber  might  be  floated,  and  defend- 
ants, being  lumberers,  were  lawfully 
engaged  in  floating  their  timber  down 
said  stream  to  market,  and  the  plain- 
tiffs wrongfully  placed  said  dam 


662 


DIGEST  OF  CASES. 


across  the  river,  which  obstructed  de- 
fendants, who  thereupon  cut  it  away, 
Ac.,  as  they  lawfully  might,  Ac. 

Held , Hagarty,  C.  J.,  dissenting, 
pleas  bad  : the  third  and  fourth  pleas 
in  not  alleging  that  the  river  was  a 
navigable  river  or  a stream  within 
secs.  15  and  16  of  Consol.  Stat.  U. 
C.,  ch.  48,  or  setting  out  the  facts 
on  which  defendants’  alleged  right 
arose;  and  the  fifth  plea  because, 
although  supplying  the  defect  in  the 
others,  by  alleging  that  it  was  a 
stream  within  the  above  sections  of 
the  statute,  yet  it  omitted  to  allege 
that  the  dam  was  not  furnished  with 
a sufficient  apron  as  required  by  the 
statute. 

Per  Hagarty,  C.  J. — The  pleas 
were  sufficient  under  the  present 
rules  as  to  pleading,  for  they  con- 
tained a plain  issuable  statement  that 
the  defendants  were  floating  the  logs 
down  the  river  as  they  had  a right  to 
do  ; and  the  plaintiff,  by  denying  it, 
might  have  raised  all  the  questions 
argued  on*the  demurrer. — McLaren 
v.  Buck  et  al .,  539. 


WAYS. 

1 .  Highway - — Dedication — Muni- 
cipal corporations — Overhanging  trees 
— Liability .] — Upon  a road,  not  a 
regular  allowance,  but  formed  of 
land  given  by  the  owners  thereof  for 
their  general  convenience,  statute 
labour  had  been  performed  for  some 
time  under  the  regular  pathmaster, 
and  the  public  funds  expended  : 

Held,  that  the  road  must  be  con- 
sidered, to  be  under  the  charge  of  the 
municipality,  so  as  to  render  them 
liable  for  its  state  of  repair. 

The  liability  to  keep  in  repair  ex- 
tends to  overhanging  trees  liable  to 
fall  upon  the  road  and  cause  damage 
to  passers  by. 


Where  therefore  defendants’  ser- 
vants, in  getting  materials  on  land 
adjoining  the  road  for  its  repair, 
felled  a tree  which  in  falling  lodged 
against  another  tree  near  the  road, 
and  being  left  there  afterwards  fell 
and  killed  the  plaintiff’s  wife  while 
passing  along  the  road  : 

Held,  that  the  defendants  were 
liable. 

Per  G Wynne,  J. — The  defendants’ 
servants  as  well  as  the  defendants 
were  liable,  but  in  the  event  of  the 
latter  being  held  liable,  they  would 
have  a remedy  over  against  the 
former. — Gilchrist  v.  Corporation  of 
Carden , 1. 

2.  Corporations  — Broken  down 
waggon  on  side  of  highway — Negli- 
gence.] — The  existence  of  a broken 
down  waggon  with  a bright  red  board 
sticking  up  in  it,  on  the  side  of  a 
highway  and  partly  in  the  ditch, 
where  it  had  been  hauled  by  the 
owner,  some  eight  or  ten  feet  from 
the  travelled  part,  leaving  plenty  of 
room  to  pass,  and  remaining  there 
for  ten  days,  does  not  constitute  evi- 
dence of  actionable  negligence  on  the 
part  of  the  corporation. 

Where,  therefore,  after  the  lapse 
of  such  ten  days,  the  plaintiff  in 
passing  by  with  a horse  and  waggon 
was  thrown  out  and  injured,  in  con- 
sequence of  the  horse  taking  fright 
at  the  waggon  and  board,  and  shying : 

Held , that  the  corporation  were 
not  liable. — Rounds  v.  Corporation 
of  Stratford,  11. 

3.  Municipal  corporation  — Ob- 
struction in  highway — Liability .] — 
A corporation,  through  their  neglect 
in  permitting  a pile  of  lumber  placed 
upon  the  highway  by  defendant  to 
remain  there,  became  subjected  to  an 
action  by  a man  whose  horse  had 
sustained  injury  by  coming  in  con- 
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tact  with  the  lumber,  and  had  dama- 
ges and  costs  recovered  against  them. 

Held , that  the  fact  of  defendant 
having  so  placed  the  obstruction 
did  not  enable  the  corporation  to 
recover  from  him  such  damages 
and  costs,  and  a nonsuit  was  en- 
tered. — Corporation  of  Vespra  v. 
Cook,  182. 

4.  Dedication — Original  survey — 
Description  in  deed — Estoppel — Evi- 
dence — Held,  that  the  evidence  set 
■out  below,  was  sufficient  to  warrant 
the  conclusion  that  the  land  in  ques- 
tion in  this  suit,  claimed  as  part  of 
lot  25  on  the  east  side  of  Queen 
street,  in  the  town  of  Paisley,  was 
laid  out  by  the  crown  on  the  original 
plan  or  survey  as  a street,  and  as 
sucli  was  dedicated  to  the  public ; 
and  that  even  if  the  description  in 
the  patent  from  the  crown  subse- 
quently issued  to  the  plaintiff,  was 
sufficient  to  include  the  land  in 
question,  the  reservation  in  the 
patent  of  all  the  streets  within  the 
“above  described  parcel  of  land,” 
would  have  the  effect  of  exclud- 
ing it. 

Held,  also,  that  the  fact  of  the 
plaintiff,  in  a deed  by  him  to  one  O., 
of  the  said  lot  25,  in  his  description 
of  the  metes  and  bounds  of  the  lot,  ! 
describing  the  northern  limit  of  it,  j 
which  adjoined  the  land  in  question,  i 
as  running  along  the  edge  of  a street, 
amounted  to  a declaration  by  the 
plaintiff  of  a dedication  of  the  land 
in  question  as  a street,  either  by 
the  crown  before  the  issue  of  the 
patent  to  plaintiff,  or  by  plaintiff 
himself ; and  that,  at  all  events, 
coupling  the  description  in  the  deed 
with  the  plan  of  survey,  and  with 
evidence  given  to  shew  that  in  con- 
sequence cf  the  land  being  broken, 
the  only  accessible  way  of  communi- 


cation between  two  streets  between 
which  the  lot  25  was  situated,  was 
on  this  piece  of  land,  and  the  fact  of 
its  user  as  a highway,  and  statute 
labour  expended  on  it,  was  clear 
evidence  of  such  dedication. 

Held , also,  that  the  evidence  set 
out  below,  estopped  the  plaintiff  in 
equity,  if  not  at  law  also,  from  deny- 
ing the  dedication. — Rowe  v.  Sin- 
clair, 233. 

Obstruction  to — Special  damages .] 
— See  Railways,  1. 


WIFE. 

See  Husband  and  Wife. 


WILL. 

Proof  by  probate — Notice — Suf- 
ficiency of] — See  Evidence,  2. 


WINES. 

Sale  of] — See  Sale  of  Goods,  1. 

WORDS,  MEANING  OF. 

“ Visible  change  of  possession.]” — • 
See  Division  Courts. 

4 1 M agistrate  contiguous  to  place 
\ of  loss.”] — See  Insurance,  6. 

“ Wines  and  liquors.”] — See  Sale 
of  Goods,  1. 

“At  farm  crossings  f] — See  Rail- 
ways, 1. 

“ Live  and  carry  on  business.”]  — 
See  Railways,  2. 
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“ Forthwith .”] — See  Temperance 
Act  of  1864,  1. 


WRITING. 

Contract  in  — Averment  of, 
pleading^ — See  Pleading. 
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